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BICCL Antitrust Litigation Conference – 3rd February 2006

§ 33 (3) of the German Act against Restraints of Competition (ARC)
Any person who intentionally or negligently breaches the prohibition contained in paragraph 1 [of § 33 ARC] is obliged to compensate loss caused by the breach.  If goods or services are purchased at an excessive price, the possibility of loss being caused is not excluded merely because the goods or services were sold on.  When assessing, in accordance with §287 of the German Civil Procedure Rules, the extent of loss caused, the proportion of profits earned as a result of the breach can in particular be taken into account.  Liability referred to in the 1st sentence [of § 33 (3) ARC] attracts interest from the date of the loss from the person breaching the prohibition.  §§288 and 289(1st sentence) of the German Civil Code will apply correspondingly.
Regional Court of Dortmund, judgement of 1 April 2004, case-no.: 13 O 55/02 Kart (published in WuW DE-R 1352, 1354)

The plaintiff has suffered loss due to the defendant’s anti-competitive cartel conduct.  The loss in an illegal price cartel consists of the difference between the cartel price actually paid and the hypothetical competitive price in the absence of a price cartel.  According to general experience it can be assumed that a price in a competitive market will be lower than a price in a cartelised market.  That this may be different in this case, and if so for what reasons, has not been proved by the defendant, who has the burden of proof in this regard.  The difference between the cartel price and the competitive price results in a pecuniary loss within the meaning of a loss which occurs initially.  Whether the loss, which consists of the excess purchase price paid, can subsequently be mitigated or prevented by passing on the loss to third parties is not a question of loss arising in the first place, but a question of ensuring that loss is compensated in compliance with unjust enrichment principles.  It need not be decided for the purposes of this case whether a balancing of advantages gained is appropriate in cartel cases; indeed, important reasons suggest that it is not.  In any event, however, any circumstances used by the defendant(s) to argue that the loss was mitigated by the claimants must be raised and proved by the defendant(s).
� The following translations are not official and are provided for the purpose of this conference only.


� The judgement is one of the civil law actions following the imposition of fines by a number of anti-trust authorities regarding a world-wide Vitamins Cartel. The translation includes the main findings of the Court with regard to the determination of loss.
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