“ROAD MAP” OF PROPOSED ROME REGULATION PROVISIONS AGAINST THE ROME CONVENTION

	Rome Convention Article
	Proposed Rome Regulation Article
	Drafting Changes

	1.1
	1.1
	The rules of this Convention This Regulation shall apply, in any situation involving a conflict of laws, to contractual obligations in any situation involving a choice between the laws of different countries in civil and commercial matters.



	1.2(a)
	1.2(a)
	

	1.2(b)
	1.2(b),(c)
	

	1.2(c)
	1.2(d)
	

	1.2(d)
	1.2(e)
	

	1.2(e),(f)
	1.2(f)
	Points (e) and (f) combined with changes: and the question whether an agent a management body of a company or other body corporate or unincorporated can bind the is able to bind a principal, or an organ to bind a company or body corporate or unincorporated, to a in relation to third partyies;



	1.2(g)
	1.2(g)
	

	1.2(h)
	1.2(h)
	

	
	1.2(i)
	obligations arising out of a pre-contractual relationship.



	1.3
	
	The rules of this Convention do not apply to contracts of insurance which cover risks situated in the territories of the Member States of the European Economic Community. In order to determine whether a risk is situated in these territories the court shall apply its internal law.



	
	1.3
	In this Regulation, the term “Member State” shall mean Member Sates with the exception of Denmark [,Ireland and the United Kingdom].



	1.4
	
	The preceding paragraph does not apply to contracts of re-insurance.



	2
	2
	Any law specified by this Convention shall be applied whether or not it is the law of a Contracting Member State.



	3.1
	3.1
	Without prejudice to Articles 5, 6 and 7, a contract shall be governed by the law chosen by the parties.

The choice must be express or demonstrated with reasonable certainty by the terms of the contract, behaviour of the parties or the circumstances of the case.

If the parties have agreed to confer jurisdiction on one or more courts or tribunals of a Member State to hear and determine disputes that have arisen or may arise out of the contract, they shall also be presumed to have chosen the law of that Member State.

By their choice the parties can select the law applicable to the whole or a part only of the contract.



	
	3.2
	The parties may also choose as the applicable law the principles and rules of the substantive law of contract recognised internationally or in the Community.

However, questions relating to matters governed by such principles or rules which are not expressly settled by them shall be governed by the general principles underlying them or, failing such principles, in accordance with the law applicable in the absence of a choice under this Regulation.



	3.2
	3.3
	The parties may at any time agree to subject the contract to a law other than that which previously governed it, whether as a result of an earlier choice under this Article or of other provisions of this Convention Regulation. Any variation by the parties of  change in the law to be applied that is made after the conclusion of the contract shall not prejudice its formal validity under Article 9 10 or adversely affect the rights of third parties.



	3.3
	3.4
	

	
	3.5
	Where the parties choose the law of a non-member State, that choice shall be without prejudice to the application of such mandatory rules of Community law as are applicable to the case.



	3.4
	3.6
	

	4.1
	4.1
	To the extent that the law applicable to the contract has not been chosen in accordance with Article 3, the contract shall be governed by the law of the country with which it is most closely connected. Nevertheless, a severable part of the contract which has a closer connection with another country may by way of exception be governed by the law of that other country determined as follows:

(a)
a contract of sale shall be governed by the law of the country in which the seller has his habitual residence;

(b)
a contract for the provision of services shall be governed by the law of the country in which the service provider has his habitual residence;

(c)
a contract of carriage shall be governed by the law of the country in which the carrier has his habitual residence;

(d)
a contract relating to a right in rem or right of user in immovable property shall be governed by the law of the country in which the property is situated; 

(e)
notwithstanding point (d), a lease for the temporary personal use of immovable property for a period of no more than six consecutive months shall be governed by the law of the country in which the owner has his habitual residence, provided the tenant is a natural person and has his habitual residence in the same country;

(f)
a contract relating to intellectual or industrial property rights shall be governed by the law of the country in which the person who transfers or assigns the rights has his habitual residence;

(g)
a franchise contract shall be governed by the law of the country in which the franchised person has his habitual residence;

(h)
a distribution contract shall be governed by the law of the country in which the distributor has his habitual residence.



	4.2
	
	Subject to the provisions of paragraph 5 of this Article, it shall be presumed that the contract is most closely connected with the country where the party who is to effect the performance which is characteristic of the contract has, at the time of conclusion of the contract, his habitual residence, or, in the case of a body corporate or unincorporate, its central administration. However, if the contract is entered into in the course of that party's trade or profession, that country shall be the country in which the principal place of business is situated or, where under the terms of the contract the performance is to be effected through a place of business other than the principal place of business, the country in which that other place of business is situated.



	4.3
	
	Notwithstanding the provisions of paragraph 2 of this Article, to the extent that the subject matter of the contract is a right in immovable property or a right to use immovable property it shall be presumed that the contract is most closely connected with the country where the immovable property is situated.



	4.4
	
	A contract for the carriage of goods shall not be subject to the presumption in paragraph 2. In such a contract if the country in which, at the time the contract is concluded, the carrier has his principal place of business is also the country in which the place of loading or the place of discharge or the principal place of business of the consignor is situated, it shall be presumed that the contract is most closely connected with that country. In applying this paragraph single voyage charter-parties and other contracts the main purpose of which is the carriage of goods shall be treated as contracts for the carriage of goods.



	4.5
	4.2
	Paragraph 2 shall not apply if the characteristic performance cannot be determined, and the presumptions in paragraphs 2, 3 and 4 shall be disregarded if it appears from the circumstances as a whole that the contract is more closely connected with another country.

Contracts not specified in paragraph 1 shall be governed by the law of the country in which the party who is required to perform the service characterising the contract has his habitual residence at the time of the conclusion of the contract. Where that service cannot be identified, the contract shall be governed by the law of the country with which it is most closely connected.



	5.1
	5.1
	This Article applies to a contract the object of which is the supply of goods or services to a person ("the consumer") for a purpose which can be regarded as being outside his trade or profession, or a contract for the provision of credit for that object.

Consumer contracts within the meaning and in the conditions provided for by paragraph 2 shall be governed by the law of the Member State in which the consumer has his habitual residence.



	5.2
	
	Notwithstanding the provisions of Article 3, a choice of law made by the parties shall not have the result of depriving the consumer of the protection afforded to him by the mandatory rules of the law of the country in which he has his habitual residence: 

-if in that country the conclusion of the contract was preceded by a specific invitation addressed to him or by advertising, and he had taken in that country all the steps necessary on his part for the conclusion of the contract, or

-if the other party or his agent received the consumer's order in that country, or

-if the contract is for the sale of goods and the consumer travelled from that country to another country and there gave his order, provided that the consumer's journey was arranged by the seller for the purpose of inducing the consumer to buy.



	
	5.2
	Paragraph 1 shall apply to contracts concluded by a natural person, the consumer, who has his habitual residence in a Member State for a purpose which can be regarded as being outside his trade or profession with another person, the professional, acting in the exercise of his trade or profession.

It shall apply on condition that the contract has been concluded with a person who pursues a trade or profession in the Member State in which the consumer has his habitual residence or, by any means, directs such activities to that Member State or to several States including that Member State, and the contract falls within the scope of such activities, unless the professional did not know where the consumer had his habitual residence and this ignorance was not attributable to his negligence.



	5.3
	
	Notwithstanding the provisions of Article 4, a contract to which this Article applies shall, in the absence of choice in accordance with Article 3, be governed by the law of the country in which the consumer has his habitual residence if it is entered into in the circumstances described in paragraph 2 of this Article.



	5.4
	5.3
	This Article shall not apply to: 

 (a) a contract of carriage;

 (b) a contract for the supply of services where the services are to be supplied to the consumer exclusively in a country other than that in which he has his habitual residence.

Paragraph 1 shall not apply to:

(a)
a contract for the supply of services where the services are to be supplied to the consumer exclusively in a country other than that in which he has his habitual residence;

(b)
contracts of carriage other than contracts relating to package travel within the meaning of Directive 90/314/EEC of 13 June 1990;

(c)
contracts relating to a right in rem or right of user in immovable property other than contracts relating to a right of user on a timeshare basis within the meaning of Directive 94/47/EC of 26 October 1994.

	5.5
	
	Notwithstanding the provisions of paragraph 4, this Article shall apply to a contract which, for an inclusive price, provides for a combination of travel and accommodation.



	6.1
	6.1
	

	6.2
	6.2
	Nothwithstanding the provisions of Article 4, a contract of employment shall, in the absence of choice in accordance with Article 3, be governed:

(a)
by the law of the country in or from which the employee habitually carries out his work in performance of the contract, even if he is temporarily employed in another country. The place of performance shall not be deemed to have changed if he is temporarily employed in another country. Work carried out in another country shall be regarded as temporary if the employee is expected to resume working in the country of origin after carrying out his tasks abroad. The conclusion of a new contract of employment with the original employer or an employer belonging to the same group of companies as the original employer does not preclude the employee from being regarded as carrying out his work in another country temporarily;

(b)
if the employee does not habitually carry out his work in or from any one country, or he habitually carries out his work in or from a territory subject to no national sovereignty, by the law of the country in which the place of business through which he was engaged is situated;.

unless it appears from the circumstances as a whole that the contract is more closely connected with another country, in which case the contract shall be governed by the law of that country.



	
	6.3
	The law designated by paragraph 2 may be excluded where it appears from the circumstances as a whole that the contract is more closely connected with another country, in which case the contract shall be governed by the law of that country.



	
	7.1
	In the absence of a choice under Article 3, a contract between principal and agent shall be governed by the law of the country in which the agent has his habitual residence, unless the agent exercises or is to exercise his main activity in the country in which the principal has his habitual residence, in which case the law of that country shall apply.



	
	7.2
	The relationship between the principal and third parties arising out of the fact that the agent has acted in the exercise of his powers, in excess of his powers or without power, shall be governed by the law of the country in which the agent had his habitual residence when he acted. However, the applicable law shall be the law of the country in which the agent acted if either the principal on whose behalf he acted or the third party has his habitual residence in that country or the agent acted at an exchange or auction.



	
	7.3
	Notwithstanding paragraph 2, where the law applicable to a relationship covered by that paragraph has been designated in writing by the principal or the agent and expressly accepted by the other party, the law thus designated shall be applicable to these matters.



	
	7.4
	The law designated by paragraph 2 shall also govern the relationship between the agent and the third party arising from the fact that the agent has acted in the exercise of his powers, in excess of his powers or without power.



	
	8.1
	Mandatory rules are rules the respect for which is regarded as crucial by a country for safeguarding its political, social or economic organisation to such an extent that they are applicable to any situation falling within their scope, irrespective of the law otherwise applicable to the contract under this Regulation.



	7.1
	8.3
	When applying under this Convention the law of a country, eEffect may be given to the mandatory rules of the law of another country with which the situation has a close connection, if and in so far as, under the law of the latter country, those rules must be applied whatever the law applicable to the contract. In considering whether to give effect to these mandatory rules, regard shall be hadcourts shall have regard to their nature and purpose in accordance with the definition in paragraph 1 and to the consequences of their application or non-application for the objective pursued by the relevant mandatory rules and for the parties.



	7.2
	8.2
	Nothing in this ConventionRegulation shall restrict the application of the rules of the law of the forum in a situation where they are mandatory irrespective of the law otherwise applicable to the contract.



	8.1
	9.1
	

	8.2
	9.2
	

	9.1
	10.1
	A contract concluded between persons who are in the same country is formally valid if it satisfies the formal requirements of the law which governs it in substance under this ConventionRegulation or of the law of the country where it is concluded or the law of the country in which one or other of the parties has his habitual residence at that time.



	9.2
	10.2
	A contract concluded between persons who are in different countriesA unilateral act intended to have legal effect relating to an existing or contemplated contract is formally valid if it satisfies the formal requirements of the law which governs or would govern the contract in substance it under this ConventionRegulation or of the law of one of those countries the country in which the act is performed or the law of the country in which the person who drafted it has his habitual residence at that time.



	9.3
	
	Where a contract is concluded by an agent, the country in which the agent acts is the relevant country for the purposes of paragraphs 1 and 2.



	9.4
	
	An act intended to have legal effect relating to an existing or contemplated contract is formally valid if it satisfies the formal requirements of the law which under this Convention governs or would govern the contract or of the law of the country where the act was done.



	9.5
	10.3
	The provisions of the preceding paragraphsParagraphs 1 and 2 of this Article shall not apply to a contracts to which that fall within the scope of Article 5 applies, concluded in the circumstances described in paragraph 2 of Article 5. The formal validity of such a contracts isshall be governed by the law of the country in which the consumer has his habitual residence.



	9.6
	10.4
	Notwithstanding paragraphs 1 to 43of this Article, a contract the subject matter of which is a right in immovable property or a right to use immovable property shall be subject to the mandatory requirements of form of the law of the country where the property is situated if by that law those requirements are imposed irrespective of the country where the contract is concluded and irrespective of the law governing the contract mandatory provisions within the meaning of Article 8.



	10.1
	11.1
	The law applicable to a contract by virtue of Articles 3 to 6 and 12 of this Conventionthis Regulation shall govern in particular: 

 (a) interpretation;

 (b) performance;

 (c) within the limits of the powers conferred on the court by its procedural law, the consequences of the total or partial breach of obligations, including the assessment of damages in so far as it is governed by rules of law;

 (d) the various ways of extinguishing obligations, and prescription and limitation of actions;

 (e) the consequences of nullity of the contract.



	10.2
	11.2
	

	11
	12
	

	12.1
	13.1
	The mutual obligations of assignor and assignee under a voluntary assignment or contractual subrogation of a right against another person ("the debtor") shall be governed by the law which under this ConventionRegulation applies to the contract between the assignor and assignee.



	12.2
	13.2
	The law governing the right to which the assignment relatesoriginal contract shall determine its assignabilitythe effectiveness of contractual limitations on assignment as between the assignee and the debtor, the relationship between the assignee and the debtor, the conditions under which the assignment can be invoked against the debtor and any question whether the debtor's obligations have been discharged.



	
	13.3
	The question whether the assignment or subrogation may be relied on against third parties shall be governed by the law of the country in which the assignor or the author of the subrogation has his habitual residence at the material time.



	13.1
	14
	Where a person ("the creditor") has a contractual claim upon another ("the debtor"), and a third person has a duty to satisfy the creditor, or has in fact satisfied the creditor in discharge of that duty, the law which governs the third person's duty to satisfy the creditor shall determine whether the third person is entitled to exercise against the debtor the rights which the creditor had against the debtor under the law governing their relationship and, if so, whether he may do so in full or only to a limited extent.



	13.2
	
	The same rule applies where several persons are subject to the same contractual claim and one of them has satisfied the creditor.



	
	15
	Where a creditor has a claim upon several debtors who are jointly liable and one of those debtors has in fact satisfied the creditor, the law of the obligation of this debtor towards the creditor governs the right of this debtor to claim against the other debtors. Where the law applicable to a debtor’s obligation to the creditor provides for rules to protect him against actions to ascertain his liability, he may also rely on them against other debtors.



	
	16
	Statutory offsetting shall be governed by the law applicable to the obligation in relation to which the right to offset is asserted.



	14.1
	17.1
	

	14.2
	17.2
	

	
	18.1
	For companies or firms and other bodies or incorporate or unincorporate, the principal establishment shall be considered to be the habitual residence for the purposes of this Regulation.

Where the contract is concluded in the course of operation of a subsidiary, a branch or any other establishment, or if, under the contract, performance is the responsibility of such an establishment, this establishment shall be considered the habitual residence.


	
	18.2
	For the purposes of this Regulation, where the contract is concluded in the course of the business activity of a natural person, that natural person’s establishment shall be considered the habitual residence.



	15
	19
	

	16
	20
	

	17
	
	

	18
	
	

	19.1
	21
	

	19.2
	
	A State within which different territorial units have their own rules of law in respect of contractual obligations shall not be bound to apply this Convention to conflicts solely between the laws of such units.



	20
	22
	This RegulationConvention shall not affect prejudice the application of provisionsor adoption of acts of the institutions of the European Communities which:

(a)
in relation to particular matters, lay down choice-of-law rules relating to contractual obligations which are or will be contained in acts of the institutions of the European Communities or in national laws harmonised in implementation of such acts.; a list of such acts currently in force is provided in Annex 1; or

(b)
govern contractual obligations and which, by virtue of the will of the parties, apply in conflict-of-law situations; or

(c)
lay down rules to promote the smooth operation of the internal market, where such rules cannot apply at the same time as the law designated by the rules of private international law.



	
	23.1
	The Member States shall notify the Commission, no later than six months after the entry into force of this Regulation, of the list of multilateral conventions governing conflicts of laws in specific matters relating to contractual obligations to which they are Parties. The Commission shall publish the list in the Official Journal of the European Union within six months thereafter.

After that date, the Member States shall notify the Commission of all denunciations of such conventions, which the Commission shall publish in the Official Journal of the European Union within six months after receiving them.



	21
	23.2
	This ConventionRegulation shall not prejudice the application of international conventions to which a Contracting State is, or becomes, a party referred to in paragraph 1. However, where, at the time of conclusion of the contract, material aspects of the situation are located in one or more Member States, this Regulation shall take precedence over the following Conventions:

-
the Hague Convention of 15 June 1955 on the law applicable to international sales of goods;

-
the Hague Convention of 14 March 1978 on the law applicable to agency.



	
	23.3
	This Regulation shall take precedence over bilateral international conventions concluded between Member States and listed in Annex II if they concern matters governed by this Regulation.



	22.1
	
	Any Contracting State may, at the time of signature, ratification, acceptance or approval, reserve the right not to apply: 

 (a) the provisions of Article 7(1);

 (b) the provisions of Article 10(1)(e).



	22.2
	
	Any Contracting State may also, when notifying an extension of the Convention in accordance with Article 27(2), make one or more of these reservations, with its effect limited to all or some of the territories mentioned in the extension.



	22.3
	
	Any Contracting State may at any time withdraw a reservation which it has made; the reservation shall cease to have effect on the first day of the third calendar month after notification of the withdrawal.



	Final provisions relating to the Convention
	Final provisions relating to the Regulation
	Adaptations linked to the nature of the instrument.
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