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This House has seen the collapse of principle in the tort of negligence

	May 1923
	Sir John Salmond in the preface to the 6th edition of the Law of Torts
	“For the most part the law of Torts is well settled, and such questions as arise relate in general to supplementary detail.”

	May

1932
	Lord Atkin
Donoghue v Stevenson 
[1932] AC
	“My Lords if your Lordships accept the view that this pleading discloses a relevant cause of action you will be affirming the proposition that by Scots and English law alike a manufacturer of products, which he sells in such a form as to show that he intends them to reach the ultimate consumer in the form in which they left him with no reasonable possibility of intermediate examination, and with knowledge that the absence of reasonable care in the preparation or putting up of the products will result in an injury to the consumer’s life or property, owes a duty to the consumer to take that reasonable care.
It is a proposition which I venture to say no one in Scotland or England who was not a lawyer would for one moment doubt. It will be an advantage to make it clear that the law in this matter as in most others, is in accordance with sound common sense.”

	May 1932
	Lord Thankerton Donoghue v Stevenson [1932] AC
	“the English law demonstrates how impossible it is to catalogue finally, amid the ever varying types of human relationships, those relationships in which a duty to exercise care arises apart from contract, and each of these cases relates to its own set of circumstances, out of which it was claimed that the duty had arisen. In none of these cases were the circumstances identical with the present case as regards that which I regard as the essential element in this case – namely the manufacturer’s own action in bringing himself into direct relationship with the third party injured.”

	1943
	Lord Macmillan
Bourhill v Young
[1943] AC 92
	“a duty is owed to those to whom injury may reasonably and probably be anticipated if the duty is not observed”

	May
1963
	Lord Devlin
Hedley Byrne & Co v Heller& partners [1964] AC 465
	“If irrespective of contract, a doctor negligently advises a patient that he can safely pursue his occupation and he cannot and the patient’s health suffers and he loses his livelihood, the patient has a remedy. But if the doctor negligently advises him that he cannot safely pursue his occupation when in fact he can and he loses his livelihood, there is said to be no remedy. Unless, of course, the patient was a private patient and the doctor accepted half a guinea for his trouble: then the patient can recover all. I am bound to say my Lords I think this to be nonsense.  It is not the sort of nonsense that can arise even in the best system of law out of the need to draw nice distinctions between borderline cases. It arises, if it is the law, simply out of a refusal to make sense.

	May 
1963
	Lord Pearce
Hedley Byrne & Co v Heller & Partners [1964] AC 465
	“How wide the sphere of the duty of care in negligence is to be laid depends ultimately upon the courts’ assessment of the demands of society for protection from the carelessness of others. Economic protection has lagged behind protection in physical matters where there is injury to person and property. It may be that the size and width of the range of possible claims as acted as a deterrent to extension of economic protection.”

	1970
	Lord Reid
Dorset Yacht Ltd v Home Office
[1970] AC 1004
	“Finally I must deal with public policy. It is argued that it would be contrary to public policy to hold the Home Office or its officers liable to a member of the public for this carelessness – or indeed any failure of duty on their part. The basic question is: who shall bear the loss caused by that carelessness- the innocent respondents or the Home Office, who are vicariously liable for the conduct of their careless officers? I do not think that the argument for the Home Officer can be put better than it was put by the Court of Appeals of New York in Williams v State of New York….public policy also requires that the State be not held  liable………..
It may be that public servants of the State of New York are so apprehensive , easily dissuaded from doing their duty and intent on preserving public funds from costly claims that they could be influenced in this way. But my experience leads me to believe that Her Majesty’s servants are made of sterner stuff. So I have no hesitation in rejecting this argument. I can see no good ground in public policy for giving this immunity to a government department.”



	1978
	Lord Wilberforce
Anns v Merton LBC [1978] AC 728
	“..the position has now been reached that in order to establish that a duty of care arises in a particular situation, it is not necessary to bring the facts of that situation within those of previous situations in which a duty of care has been held to exist. Rather the question has to be approached in two stages, First one has to ask whether, as between the alleged wrongdoer and the person who has suffered damage there is a sufficient relationship of proximity or neighbourhood such that, in the reasonable contemplation of the fiormer, carelessness on his part may be likely to cause damage to the latter – in which case a prima facie duty of care arises. Secondly, if the first question is answered affirmatively, it is necessary to consider whether there are any considerations which ought to negative or to reduce or limit the scope of the duty or the class of person to whom it is owed or the damages to which a breach of duty may give rise. 

	Feb 
1990
	Lord Bridge
Caparo PLC v Dickman
[1990] 2 AC 605
	“But since the Anns case a series of decisions of the Privy Council and of your  Lordship’s House, notably in judgments and speeches delivered by Lord Keith of Kinkel, have emphasized the inability of any single general principle to provide a practical test which can be applied to every situation to determine whether a duty of care is owed and if so what is its scope…what emerges is that in addition to foreseeability of damage, necessary ingredients in any situation giving rise to a duty of care are that there should exist between the party owing the duty and the party to whom it is owed a relationship characterized by the law as one of proximity or neighbourhood and that the situation would be one in which the Court considers it fair, just and reasonable that the law should impose a duty of a given scope upon the one party for the benefit of the other……Whilst recognizing of course the importance of the underlying general principles common to the whole field of negligence, I think the law has now moved in the direction of attaching greater significance to the more traditional categorization of distinct and recognizable situations as guides to the existence, the scope and the limits of the varied duties of care which the law imposes.”

	July 
1990
	Lord Keith
Murphy v Brentwood District Council [1991] 1AC 399
	“In my opinion it is clear that Anns did not proceed upon any basis of established principle, but introduced a new species of liability governed by a principle indeterminate in character but having the potentiality of covering a wide range of situations, involving chattels as well as real property, in which it has never hitherto been thought that the law of negligence had any proper place.”

	July 
1992
	Lord Goff Woolwich Building Society v Inland Revenue Commissioners (no 2) [1993] AC 70, 173
	“There is however a second objection to the recognition of such a right of recovery. That is that for your Lordships House to recognise such a principle would overstep the boundary which we traditionally set for ourselves, separating the legitimate development of the law by the Judges from legislation…I feel bound to say that although I am well aware of the existence of the boundary, I am never quite sure where to find it, its position seems to vary from case to case, Indeed if it were to be as firmly and clearly drawn as some of our mentors would wish, I cannot help feeling that a number of leading cases in your Lordships House would never have been decided the way they were. For example the minority view would have prevailed in Donoghue v Stevenson [1932] AC 562; our modern law of judicial review would never have developed from its old ineffectual origins and mareva injunctions would never have seen the light of day Much seems to depend upon the circumstances of the particular case.”

	July 1993
	Dr Jane Stapleton
Seminar on the Condition of the law of Tort chaired by Sir Thomas Bingham, MR 
	“The collapse 20 years ago of confidence in tort law had little to do with the state of formal doctrine. Rather it concerned the large gap between the apparent promise of tort law and its reality.”

”Particularly noteworthy is the rise in the past twenty years in claims alleging negligent failure by one party to control another …the incidence of extraordinary applications of the negligence principle seems to be increasing…the dilemma these cases throw up is that there is a lot of conduct in modern life which can be implicated in the occasioning of injury and much of this can plausibly be described as negligent…on the one hand these unusual claims and the anomalies they may present can be seen as the worrying result of the development and application of broad principles of negligence – for example liability for failure to control another party. Yet for lawyers the principle current concern with the condition of tort law, again centering on the law of negligence, relates to the retreat of the appellate courts from broad principle to timid pragmatism. McGee is overtaken by Wilsher, McLoughlin by Alcock, Hedley Byrne by Caparo and most famously Anns by Murphy.”

	June 1995
	Lord Browne-Wilkinson
X v Bedfordshire County Council
[1995] 2AC633
	“Sir Thomas Bingham MR took the view, with which I agree, that the public policy consideration which has the first claim on the loyalty of the law is that wrongs should be remedied and that very potent counter considerations are required to override that policy.  However in my judgment there are such considerations in this case”

	June 1999
	Lord Browne-Wilkinson
Barrett v Enfield LBC [2001] 2 AC 550
	“In view of the decision in the Osman case it is now difficult to foretell what would be the result in the present in the present case if we were to uphold the striking out order. It seems to me that it is at least probable that the matter would then be taken to Strasbourg. That Court applying the decision in the Osman case if it considers it to be correct, would say that we had deprived the plaintiff of his right to have the balance struck between the hardship suffered by him and the damage to be done to the public interest in the present case if an order were to be made against the defendant council. In the present very unsatisfactory state of affairs and bearing in mind that under the Human Rights Act 1998 article 6 will shortly become part of English law, in such cases as these it is difficult to say it is a clear and obvious case calling for striking out.”.

	Nov 1999
	Lord Steyn
McFarlane v Tayside Health Board
[2000]2AC 59
	“It is possible to view the case simply on the basis of corrective justice. It requires somebody who has harmed another without justification to indemnify the other. On this approach the parents claim for cost of upbringing must succeed. But one may also approach the case from the vantage point of distributive justice. It requires a focus on the just distribution of burdens and losses among members of a society. If the matter is approached in this way, it may become relevant to ask commuters on the Underground the following question: should the parents of a healthy but unwanted child be able to sue the doctor or hospital for compensation….I am firmly of the view that  an overwhelming number of ordinary men and women would answer the question with an emphatic “no”……My lords to explain decisions denying a remedy for the cost of upbringing of an unwanted child by saying there is no loss, no foreseeable loss, no causative link or no ground reasonable restitution is to resort to unrealistic and formalistic propositions which mask the real reasons for the decisions. And judges ought to strive to give the real reasons for their decision. It is my firm conviction that where courts of law have denied a remedy for the cost of upbringing an unwanted child the real reasons have been grounds of distributive justice.”……The Court must apply positive law. But Judge’s sense of the moral answer to a question, or the justice of the case, has been one of the great shaping forces of the common law.”

	2002
	Lord Nicholls
Fairchild v Glenhaven Funeral Services Ltd [2003] 1 AC 32
	”The present appeals are another example of such circumstances where good policy reasons exist for departing from the usual threshold “but for” test of causation. ..A former employee’s liability to identify which particular period of wrongful exposure brought about the onset of the disease ought not in all justice to preclude recovery of compensation……………
I would not use the phraseology of legal inference..the  phraseology tends to obscure the fact that when applying the principle described above the court is not, by a process of inference concluding that the ordinary “but for” standard of causation is satisfied.  Instead the court is applying a different and less stringent test. It were best if this were recognized openly”.


	Oct 2003
	Lord Bingham
Rees v Darlington Memorial Hospital NHS Trust  [2004]
1AC 309
	“In McFarlane there were 3 solutions which the house could have adopted: (1) That full damages against the tortfeasor for the cost of rearing  the child may be allowed subject to the ordinary limitations of reasonable forseeability and remoteness…(2) damages be recoverable with a deduction from the amount of such damages for the joy and benefits received…(3) that no damages may be recovered………..An orthodox application of familiar and conventional principles of the law of tort would I think, have pointed towards acceptance of the first of these solutions.  The five members of the House who gave judgment in McFarlane adopted different approaches and gave different reasons for adopting the third solution. But it seems to me clear all of them were moved to adopt it for reasons of policy (legal, not public policy).  …..It seems to me that it is a question of policy which we, as judges, have to decide. The time has come when in cases of new import we should decide them according to the reason of the thing.
In previous times, when faced with a new problem, the judges have not openly asked themselves the question: was is the best policy for the law to adopt? But the question has always been there in the background. It has been concealed behind such questions as: Was the defendant under any duty to the plaintiff? Was the relationship between them sufficiently proximate? Was the injury direct or indirect? Was it foreseeable or not? Was it too remote and so forth? Nowadays we direct ourselves to considerations of policy.

	Oct 2003
	Lord Steyn
Rees v Darlington Memorial Hospital NHS Trust  [2004]
1AC 309
	“…the House [in McFarlane] did not rest its decision on public policy in a conventional sense….instead the Law Lords relied on legal policy. In considering this question the House was bound in the circumstances of the case to consider what in their view the ordinary citizen would regard as morally acceptable. Invoking the moral theory of distributive justice and the requirements of being just fair and reasonable, culled from case law, are in context simply routes to establishing the legal policy.”

	2004
	Court of Appeal
D V East Berkshire health Authority
[2004]QB 558
	”In so far as the position of a child is concerned we have reached the firm conclusion that the decision in Bedfordshire cannot survive the Human Rights Act.  Where child abuse is suspected the interests of the child are paramount – see Section 1 Children Act 1989.   Given the obligation of the local authority to respect a child’s convention rights, the recognition of a duty of care to the child on the part of those involved  should not have a significantly adverse effect on the manner in which they perform their duties.  In the context of suspected child abuse, breach of a duty of care in negligence will frequently also amount to a violation of Article 3 or Article 8.  The difference of course is that those asserting that wrongful acts or omissions occurred before October 2000 will have no claim under the Human Rights Act.   This cannot however, constitute a valid reason of policy for preserving a limitation of the common law duty of care which is not otherwise justified.  On the contrary the absence of an alternative remedy for children who were victims of abuse before October 2000 militates in favour of the recognition of a common law duty of care once the public policy reasons against this have lost their force.
It follows that it will no longer be legitimate to rule that, as a matter of law, no common law duty of care is owed to a child in relation to investigation of suspected child abuse and the initiation and pursuit of care proceedings.  It is possible that that there will be factual situations where it is not fair just and reasonable to impose a duty of care but each case will fall to be determined on its individual facts…….where consideration is being given to whether the suspicion of child abuse justifies taking proceedings to remove a child from its parents, while a duty of care can be owed to a child, no common law duty of care is owed to the parents.”

	Oct 
2004
	Lord Hope
Chester v Afshar
[2004] 3 WLR 927
	“I would accept that a solution to this problem which is in Miss Chester’s favour cannot be based on conventional causation principles…..Nor does it seem to me that an appeal to common sense alone will provide a satisfactory answer to the problem”

	Jan 
2005
	Lord Hoffmann (maj.)
Gregg v Scott
[2005] 2AC176
	”A wholesale adoption of possible rather than probable causation as the criterion of liability would be so radical a change in our law as to amount to a legislative act. It would have enormous consequences for insurance companies and the National Health Service…I think any such change should be left to Parliament”.

	Jan 2005
	Lord Nicholls (min.)
Gregg v Scott
[2005] 2AC 176
	“The law must strive to achieve a result which is fair to both parties in present day conditions. The common law’s ability to develop in this way is its proudest boast. But the present state of the law on this aspect of medical negligence, far from meeting present day requirements of fairness, generates continuing instinctive judicial unease.”

	Nov 2005
	The Compensation Bill 
Section1

	Deterrent effect of potential liability
A court considering a claim in negligence may, in determining whether the defendant should have taken particular steps to meet the standard of care (whether by taking precautions against risk or otherwise), have regard to whether the requirement to take those steps might -
(a) prevent a desirable activity from being undertaken at all, to a particular extent or in a particular way, or

(b) discourage persons from undertaking functions in connection with a desirable activity.
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