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The Arbitration Act 1996 (“the Act”) has been in force for the large part since 31st January 1997.  As we approach the 10th anniversary of the coming into force of the Act, anecdotal evidence suggests that there has been a consistent increase in the number of arbitrations seated in London – at least 8,000 during 2005 according to some informed estimates (conservative as these are bound to be because of the confidential nature of arbitration proceedings). 

Approximately 60 arbitration applications have been considered pursuant to the Act in 2005. Of those, it would appear that a very small percentage overcome the “permission” threshold or ultimately succeed on the merits, albeit within increasingly tight timetables being set by the Court.

However, certain fundamental questions remain (and, it is respectfully submitted, should form the basis of a systematic review of the Act):

· Has the Act struck the right balance? 

· Is there inconsistency in some of the provisions of the Act and the approach of the Courts? 

· Is it correct to characterise the Act as being rooted purely in a desire to give effect to party autonomy (the consensual approach), or in truth, is the Act simply a reflection of a policy decision by the State to permit arbitration to take place, subject to certain conditions (the concessional approach)?


(A).
Some context.

1. The 1996 Act contains 110 sections and 4 schedules. The Bill which ultimately formed the 1996 Act was accompanied by a report prepared by a committee known as the DAC, chaired by Lord Saville of Newdigate (“the DAC report”).

2. The DAC Report is replete with references to the need to enhance party autonomy. 

3.  Indeed Section 1 of the Act appears to confirm that the parties to arbitration are in fact signing up to a largely self contained system to achieve private justice. 

Section 1 – provides as follows;

“1.
 The provisions of this Part are founded on the following principles, and shall be construed accordingly-

(a) the object of arbitration is to obtain the fair resolution of disputes by an impartial tribunal without unnecessary delay or expense;

(b) the parties should be free to agree how their disputes are resolved, subject only to such safeguards as are necessary in the public interest;

(c)
in matters governed by this Part the court should not intervene except as provided by this Part.”
4. However, the limits imposed upon the ambit of the system of private justice are defined by the concept of the public interest, pursuant to which the Court is empowered to intervene. Two core issues can be identified in this regard;

· Preventing or remedying manifest unfairness

See, for example, Sections 24, 33 and 68 of the Act

· Upholding fundamental principles of English law where the arbitral tribunal has made an obvious mistake of law (and in addition, reviewing arbitral decisions in circumstances where a Court Judgment is necessary to promote the development of the said principles where the arbitral tribunal’s decision on the issue of law is open to serious doubt) – see Section 69 of the Act



(B).
Anti-suit injunctions.


Background.

5. Where England is the seat of an arbitration, an application may be made to the English Court for an injunction to restrain a defendant from pursuing proceedings abroad in breach of an arbitration agreement. 

6. This jurisdiction has been exercised since at least 1911 by the English Courts on the basis that, in the absence of an injunction, the claimant will be deprived of its contractual rights (to have disputes settled by arbitration) in a situation where damages would be an inadequate remedy (see Dicey & Morris on the Conflict of Laws (13th ed) (Volume 1)  at paragraph 12-128).

7. It is important to remember that it is the defendant (in respect of whom the English Court can exercise in personam jurisdiction) against whom the restraining order takes effect. It is not directed at the foreign court. 

8. In essence, in the context of arbitration, the anti-suit jurisdiction is directed at the defendant who has promised (through the arbitration agreement) not to bring foreign proceedings (see The Angelic Grace [1995] 1 Lloyd’s Rep 87 (CA) per. Neill LJ; see also Through Transport v. New India Assurance [2005] 1 Lloyd’s Rep 67 at page 88R (paragraph 90) per Clarke LJ (as he then was).

9. If the application is made promptly (the foreign proceedings are not too far advanced and/or the foreign court has not been given an opportunity to rule upon an objection as to its exercise of jurisdiction), the presence of a valid arbitration agreement may (in the absence of exceptional circumstances) militate in favour of an exercise of discretion by the Court to grant an interim or permanent injunction to stay the foreign proceedings. 

10. With reference to arbitration matters, the failure to adhere to the obligation to arbitrate and commencement of litigation affords a different basis for the exercise of jurisdiction than the test of “wrongful conduct” or “unconscionable conduct” which underpinned the development of the anti-suit jurisdiction by the courts of equity – see British Railways Board v. Laker Airways [1985] AC 58, at page 81 per Lord Diplock. 

11. The power to make a restraining order generally is subject to various limitations, and is largely “inhibited by respect for comity” per. Lord Goff in Airbus Industrie GIE v. Patel [1999] 1 AC 119 at page 133. Hence the making of a restraining order does not involve a decision upon the jurisdiction of the foreign court but an assessment of the relevant party in invoking that jurisdiction.

Arbitration.

12. In the context of the EU, the English Courts have interpreted the arbitration exception contained in Article 1(4) the Brussels Convention 1968 (now effectively consolidated with other provisions in Regulation 44/2001 (“the Regulation”)) as being concerned with any procedure before them which has arbitration as its principal focus – see for example the judgment of Aikens J. in the case of Navigation Maritime Bulrage v. Rustal Trading Ltd [2000] (unreported but referred to in Merkin’s Arbitration Law at paragraph 6.64).

13. On that basis, the “court first seized” rule in Article 27 of the Regulation is not engaged – because the foreign EU court will be exercising a jurisdiction outwith the arbitral provision (and is thus not concerned with the “same object or subject matter”).

14. Likewise, the discretion conferred upon the Courts of EU States by Article 28 of the Regulation to stay their proceedings  (when second seized) if  the two sets of proceedings are “related” depends upon an evaluation as to whether there is a risk of irreconcilable judgments. 

15. Thus far, the English Courts have not invoked Article 28 of the Regulation in this context, ostensibly on the basis that, if an injunction is being sought, there would be no risk of conflicting judgments. Indeed, it is said that the restraining order would diminish or eliminate any such risk, because the defendant would obey the same and the foreign proceedings would be stayed.

16. In the case of Turner v. Grovit [2002] 1 WLR 107 (HL), it was held that a restraining order could be made against various defendants who had commenced vexatious Spanish court proceedings for alleged breach of an employment contract. This was in the context of ongoing EAT proceedings previously brought by Mr. Turner claiming damages/compensation against the defendants for unfair/wrongful dismissal.  

17. However, whether the English Court had the ability as a matter of law (in the face of Regulation 44/2001) to make a restraining order (vis the EU proceedings) on the “abuse of process” ground was a matter which their Lordship’s referred to the ECJ (see paragraph 21 of the speech of Lord Hobhouse). 

18. The ECJ did not follow Lord Hobhouse’s views. The ECJ  held [2005] 1AC 101 that, no matter how much bad faith was displayed by a party to litigation in beginning proceedings in a Contracting State it must always be for that Contracting State to assume or decline jurisdiction. 

19. The ECJ had previously held in Erich Gasser v. Misat [2005] 1QB 1, that, in the context of the Lugano Convention, it must always be for the court first seized to determine its own jurisdiction, even if there is an exclusive jurisdiction clause for the courts of another EU State. 

20. The rationale for the ECJ’s approach was stated by Longmore LJ. (in the case of O.T. Africa Line Ltd v. Magic Sportswear [13/6/05]  (“the OT case”)), at paragraph 37 thereof, to be the fact that the EU Jurisdiction and Judgment Convention created a closed system in which it is assumed that every Contracting State will come to a similar decision about jurisdiction (see also Rix LJ at paragraph 51 of the judgment).

21. Accordingly, it is arguable that Turner v. Grovit was simply concerned with the ability of the English Courts to grant a restraining order vis-à-vis a defendant who had commenced proceedings in another EU state on the grounds that this behaviour manifested vexatious and oppressive behaviour.  

22. Indeed, that was the conclusion reached by the Court of Appeal in the Through Transport case referred to above. 

West Tankers Inc. v. RAS Riunione “the Front Comor” [2005] 2 Lloyd’s Rep 257 (21/3/05) Coleman J. (“West Tankers”)



Facts.

23. Erg (owners of an oil refinery in Syracuse) chartered the vessel the Front Connor. The charter party contained an arbitration provision – English law, place of arbitration London. The vessel collided with a jetty at the refinery  in August 2000 causing considerable damage. Erg received monies from their insurers. Erg made a claim for uninsured losses by way of arbitration in London. 

24. The pleadings in the arbitration were closed and disclosure was substantially complete when the owners of the vessels became aware (in May 2004) that the insurers had commenced a claim against them in the Syracuse court pursuant to their rights of subrogation under Italian law. In respect of the arbitration and the Court proceedings, the main issue was whether the owners were protected by the errors of navigation exclusion in clause 19 of the charterparty or by Article IV, rule 2(a) of the Hague Rules.

25. The first Court hearing in Syracuse was listed for 16th February 2004, but due to a strike by lawyers, the owners were only able to enter their appearance and dispute the jurisdiction of the Court on 5th October 2004.

26. Gross. J granted an interim injunction on 20th September 2004 restraining the insurers from continuing with the Court proceedings. The Italian Court was informed of the injunction on 8th October 2004 but did not take steps to stay its proceedings.

The legal issues.

27.  The insurers contended that the interim injunction should be set aside. Four grounds were advanced in essence:

· The Italian proceedings were civil or commercial matters falling within the scope of the Regulation and the injunction was incompatible therewith

· Alternatively, the proceedings before the English Court fell within the scope of the Regulation and the injunction was incompatible therewith

· As a matter of discretion (in the light of the reasoning in Turner v. Grovit, Article II of the NYC  and the fact that issues of Italian law were said to arise), the court should not grant the injunction

· The subrogated insurers were not bound by the arbitration clause contained in the charterparty

28. In concluding that the injunction should be made permanent, Coleman J. considered, inter alia, the law governing the issue of transfer by subrogation of the duty to arbitrate – which was to be determined by English conflicts rules. Applying Italian law to the said transfer, His Lordship held that the right transferred was a cause of action in damages in delict under Italian law. 

29. His Lordship held, as a matter of English law (and thus upon a proper construction of the arbitration agreement), that the duty to arbitrate was to be treated as an inseparable component of the subject matter transferred, and thus the right transferred to the insurer could only be invoked pursuant to the arbitration agreement.

30. His Lordship concluded that the insurers were bound by the arbitration agreement to the extent that the owners could insist on the claim against them being referred to arbitration and a refusal to accede to such a request would constitute a breach of the insurer’s duty as the party subrogated to Erg’s right of action.

31. In considering whether the injunction should be discharged, His Lordship further held that established case law led to the conclusion that (as was the case on the evidence before the Court) the attitude of the foreign Court (vis ignoring the restraining order) was not relevant where the injunction was in support of an arbitration agreement.

32. As for the operation of Article II..3 of the NYC (which requires Courts of NYC contracting states to refer parties to arbitration when an action is commenced in disregard of a binding arbitration clause), there was no provision in the NYC vesting “exclusive jurisdiction” in the court first seized to act as stipulated. 

33. It may be argued that a more influential reason (albeit softly spoken) is the fact that “users” may not have much faith in the ability of the Courts in the more than 130 NYC states to act effectively in accordance with Article II. 3 of the NYC (see Toepfer v. Societe Cargill [1998] 1 Lloyd’s Rep 379 at page 386L  per Phillips LJ. in this regard
).

34. His Lordship considered that the absence of any “contractual” breach of an arbitration agreement by the insurers did not preclude the grant of the injunction because the owner’s “insistence on proceedings in the Italian Courts would be inconsistent with the equitable rights of the owners under the arbitration agreement to have a claim against them in tort referred to arbitration” (paragraph 70).  His Lordship further observed that the owners would have an accrued contractual right in this regard.

35.  For a recent example of the Court’s approach to the grant of a restraining order (the other jurisdiction being Canada), in the context of a maritime dispute underpinned by an exclusive jurisdiction clause see the OT case (referred to at paragraph 20 above.

(C).
Section 68 – Serious Irregularity.
41. There has been a tendency amongst “Court users” to attempt to invoke Section 68 as a means of challenging (largely on unsustainable grounds) an award which is otherwise “immune” from Court scrutiny. 

Section 68 provides as follows
:

	    68. - (1) A party to arbitral proceedings may (upon notice to the other parties and to the tribunal) apply to the court challenging an award in the proceedings on the ground of serious irregularity affecting the tribunal, the proceedings or the award.
 

	    A party may lose the right to object (see section 73) and the right to apply is subject to the restrictions in section 70(2) and (3).
 

	    (2) Serious irregularity means an irregularity of one or more of the following kinds which the court considers has caused or will cause substantial injustice to the applicant- 
 

	(a) failure by the tribunal to comply with section 33 (general duty of tribunal);

	(b) the tribunal exceeding its powers (otherwise than by exceeding its substantive jurisdiction: see section 67);

	(c) failure by the tribunal to conduct the proceedings in accordance with the procedure agreed by the parties;

	(d) failure by the tribunal to deal with all the issues that were put to it;

	(e) any arbitral or other institution or person vested by the parties with powers in relation to the proceedings or the award exceeding its powers;

	(f) uncertainty or ambiguity as to the effect of the award;

	(g) the award being obtained by fraud or the award or the way in which it was procured being contrary to public policy;

	(h) failure to comply with the requirements as to the form of the award; or

	(i) any irregularity in the conduct of the proceedings or in the award which is admitted by the tribunal or by any arbitral or other institution or person vested by the parties with powers in relation to the proceedings or the award.

	    (3) If there is shown to be serious irregularity affecting the tribunal, the proceedings or the award, the court may- 
 

	(a) remit the award to the tribunal, in whole or in part, for reconsideration,

	(b) set the award aside in whole or in part, or

	(c) declare the award to be of no effect, in whole or in part.
 

	    The court shall not exercise its power to set aside or to declare an award to be of no effect, in whole or in part, unless it is satisfied that it would be inappropriate to remit the matters in question to the tribunal for reconsideration. 

	    (4) The leave of the court is required for any appeal from a decision of the court under this section.
 


Section 33 states:

	    33. - (1) The tribunal shall- 
 

	(a) act fairly and impartially as between the parties, giving each party a reasonable opportunity of putting his case and dealing with that of his opponent, and

	(b) adopt procedures suitable to the circumstances of the particular case, avoiding unnecessary delay or expense, so as to provide a fair means for the resolution of the matters falling to be determined.

	    (2) The tribunal shall comply with that general duty in conducting the arbitral proceedings, in its decisions on matters of procedure and evidence and in the exercise of all other powers conferred on it.
 


Issues:

(1).
 Is Section 68 too wide in its ambit?

(2).
 Should there be a permission threshold (dealt with by way of paper application) which must be satisfied on the basis of “an arguable case”

(3).
Should the time-limit for an application under Section 68 (and/or an application for an extension of time in this regard) be more restrictive?

42. By way of illustration, I refer to three cases (of which I am aware) under Section 68 for the year 2005 which may be illustrative of the issues identified above.

Lesotho Highlands – the brake on Section 68 applications?

43. In a very recent development, the House of Lords on 30th June 2005 handed down a very important judgment in the case of Lesotho Highland v. Impreglio  (“Lesotho”).

44. In the Lesotho case, an arbitral tribunal had awarded interest and damages to contractors who had not been paid pursuant to a contract for the construction of a dam.  The arbitration was commenced on 29th October 1999 and a partial award issued on 25th January 2002.

45. The issue which was before their Lordship’s House was whether the arbitrators had manifested an excess of power in interpreting the underlying or principal contract. If so, did that give the court the power to intervene, or whether in fact, the alleged impropriety (awarding interest for a period prior to the delivery of the award, and giving damages in currencies other than the contractual currency – namely European currencies as opposed to the Maloti) constituted an error of law, in respect of which an exclusion agreement operated so as to prevent any appeal.

46. The arbitrators decided that because the contract was silent as to the currency in which any arbitral award was to be given (as opposed to payments pursuant to the contract), in view of the fact that the contractors were European, the award should be expressed in European currencies. In addition, not least because of the massive depreciation in the Maloti, the arbitrators also concluded that pre-award interest should be awarded on the contractors claims from the dates when they became due. The Commercial Court and the Court of Appeal held that these fell foul of Section 68 of the 1996 Act.

47. Lord Steyn gave the speech which with the majority agreed, overturning the decision of the Court of Appeal. His Lordship considered the three key issues, namely;

· Whether, if the decision of the arbitrators to express their award in the currencies that they had under Section 48(4) of the 1996 Act amounted to an error of law, they had acted in excess of their jurisdiction under Section 68(2) (b) of the 1996 Act

· Whether the arbitrators had had the power to grant pre-award interest under Section 49 of the 1996 Act

· Whether, if the decision of the arbitrators on the interest point amounted to an error of law, they had acted in excess of jurisdiction under Section 68(2) (b) of the 1996 Act
48. Lord Steyn reviewed the background to the enactment of the 1996 Act and its ethos. He emphasised the importance of finality and party autonomy in arbitration. His Lordship referred extensively to the need to allow arbitration to take place without Court intervention, save where essential. In that regard, it was observed that the matter had taken three years to reach the House of Lords and been before the Commercial Court as well as the Court of Appeal. 

49. However, one needs to bear in mind that the matter had been decided upon by the Court of Appeal on 31st July 2003 -  in just over a year after the arbitration application had been commenced (22nd February 2002). 

50. It is respectfully suggested that, whatever one may say about the overall time period in this matter, the Courts were swift in their dealings. This is totally consistent with the approach of the Courts since the 1996 Act came into force. Applications concerning arbitration matters are generally subject to expedition by the Courts.

51. Lord Steyn considered that the Section 68(2) (b) point had to be considered by reference to the particular power under the arbitration agreement, the terms of reference or the 1996 Act within the context of all the circumstances of the case. His Lordship also observed that a mere error of law (by means of an erroneous exercise of an available power) would not of itself amount to an excess of power under Section 68(2) (b). 

52. His Lordship held that, at most, there had been an erroneous exercise of the power available under Section 48(4) of the 1996 Act. The challenge on the issue of pre-award interest failed because the precondition of “substantial injustice” in Section 68(2) had not been established. His Lordship also observed that the Court of Appeal had erred in concluding that the law of Lesotho did not constitute an “agreement to the contrary” under Section 49(2) of the 1996 Act because it was not in writing as required by Section 5(1) of the 1996 Act.

53. His Lordship further added that, assuming the arbitrators had awarded interest which ought not to have been awarded as a matter of Lesotho law, they might have made an error of law, but they had not acted in excess of power within the meaning of Section 68 (2) (b) of the 1996 Act. Indeed, he was of the view that the arbitrators had been right to interpret Section 48(4) of the 1996 Act widely. The power of the arbitrators to order payment of a sum of money in any currency was unconstrained. This accorded with business sense and was consistent with the objectives of the arbitral process.

54. Lord Phillips dissented and held that the arbitrators had made an error of law by selecting the wrong exchange rates when expressing the award in European currencies. Section 48(4) of the 1996 Act did not empower arbitrators to disregard the substantive law in relation to foreign currency obligations and did not leave it open to arbitrators to approach the currency of their awards, and any questions of currency conversion, in the way in which the arbitrators had done. That was an excess of power under Section 68 of the 1996 Act.

Other selected cases:

(1).
Fidelity Management SA v. Myriad International Holdings [2005] EWHC 1193 (Comm) (9/6/05) (Morison J).


The Court observed that only a failure by an arbitral tribunal to deal with an important or fundamental issue could be capable of amounting to a serious irregularity causing substantial justice pursuant to Section 68(2)(d). In the circumstances a dispute about whether a condition precedent in a share subscription agreement had been satisfied the arbitral tribunal had not failed to answer the main issue.

(2).
Protech Projects v. Mohammed Abdul Mohsin Al-Kharafi & Sons [2005] EWHC 2165 (Comm) (14/10/05) (Langley J)


The Court rejected a construction company’s application to set aside arbitration awards on the grounds of serious irregularities under Section 68 (2) (d) and (g) on the basis that the inadvertent non-disclosure of a document had not led to substantial injustice or meant that the arbitral award had been procured contrary to public policy. Furthermore, there was no substantial injustice where a question of law concerning the enforceability of a conditional fee arrangement had been incorrectly presented as an irregularity. 
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� A reference to the ECJ on the scope of Article 1(4) BC was withdrawn after the case was settled


� Readers will recall that the DAC in its report on the Arbitration Bill (at paragraph 280 thereof) described the jurisdiction to intervene on these grounds as a “long stop” which should only be invoked in extreme cases.





The irregularity must be (i) serious and the injustice caused by it (ii) substantial before the Court can properly intervene.
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