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I.
Middle East Cement Shipping and Handling Co S.A. v. Arab Republic of Egypt: Award dated 12 April 2002

This concerns a claim under the BIT between Greece and Egypt.  The amount of the claim was US$42 million plus compound interest.  The relevant investment by the claimant concerned the importation and storage of bulk cement in the Suez free trade zone for packing and distribution within Egypt.  These activities were conducted by a branch of the claimant operating in Egypt, BADR Cement Terminal, whose business was licensed by a decree of the Egyptian Minister of Economy and Economic Corporation promulgated on 19 January 1983 and published in the Egyptian Government Gazette.  The Decree specified a project duration of ten years, therefore running from January 1983 to January 1993.  

The Claimant built onshore installations at a cost of about US$6.8 million and a floating silo at a cost of about US$6.5 million.  A bulk cement carrier, MV Poseidon, was time chartered by the claimant to BADR Cement for use as a depot ship, docked at the quay.  A bank guarantee was provided by the Claimant to the Ministry of Housing as a performance bond in respect of contracts for supplies to the Ministry of Housing.  Commitments were made by BADR Cement to employees, both foreign and domestic.  

The core business of the Claimant from which profit was derived was not the purchase and sale but the handling of cement for a fee charged on a per metric tonne basis under contracts either signed by the claimant or under supply contracts to which it was not a party but which explicitly provided for payment of a handling fee.  These contracts had different durations and it was anticipated that multiple contracts would be entered into during the life of the licence.

Relations between the investor and the Ministry of Construction became strained and, although the reasons for this are not set out in the award, on 28 May 1989 a Decree was issued by the Ministry prohibiting the import of all kinds of grey Portland cement.  Importation of other types of cement was permitted, but it was later held by the tribunal that there was no economically feasible alternative to the supply of the grey Portland barred by the Decree.  The effect of the Decree was to stop the throughput of cement to be handled by the Claimant in the Suez area and effectively to halt its business operations.  The licence was never revoked and the prohibition was lifted 3 years later.  By then BADR Cement had gone out of business.

The Tribunal had no difficulty in concluding that the licence qualified as an investment under the BIT.  The next question was whether the prohibition was a measure tantamount to expropriation.  There was no dispute, that, in principle, a taking did take place (para 107).  There was, however, an issue as to the period for which the Claimant was deprived.  The Claimant's case was that the licence had another 4 years to run.  The Respondent argued that the taking affected only the 4 remaining months of a contract for the supply of cement to the Egyptian Cement Office expiring on 20 September 1989.  This, it was said, limited the period of the licence.  

The Tribunal held that the prohibition was tantamount to expropriation, that the investor was deprived by this measure "of parts of the value of his investment," and that the Respondent was in principle liable to pay compensation [para 107].  This finding was made before the Tribunal decided the issue concerning the duration of the Claimant's licence and on the basis of the Respondent's concession that the Claimant was deprived of its rights for a period of only 4 months.  Subsequently [para 111] the Tribunal decided that the licence had a life of 10 years, as contended by the Claimant.

The first head of claim considered was that for loss of profit under the three contracts for the supply and handling of cement.  It seems that two of these were in the course of performance in May 1989 and the third had not yet become operative.  Calculations were made on the basis of minimum throughput under each of the contracts, the handling fee per metric ton and operating costs.  Total compensation of US$1.7 million was awarded on this basis.  One of the three contracts was in fact performed within the guaranteed minimum limit and on that basis no lost profit was allowed.  The awards were limited to the other two contracts, one part performed and the other not yet implemented, apparently on the basis that no performance would be possible resulting from the prohibition.  The rationale was to compensate for the taking of the anticipated profits under two contracts, representing part of the value of the rights acquired by the investor under the original licence terms.  The two contracts were "taken" in their entirety.

The Tribunal next considered the Claimant's earning capacity during the remainder of the life of the licence, assessed on a "market value" basis.  It concluded that nothing would have prevented the Claimant from concluding other cement supply contracts providing for the use of its terminal facility.  In other words, the Claimant had a reasonable expectation that the licence would yield further profits which it was legitimate to take into account.  Although recoverable in principle, no compensation was awarded under this head since the Claimant had failed to provide evidence to support this loss of opportunity.

So far, no taking of property had been considered.  The fate of M/V Poseidon was next considered.  The ship was the subject of an administrative seizure by the Red Sea Port Authority some six months after the prohibition decree and had been sold by auction for the equivalent of US$90,000.  The Claimant argued that the auction was illegal and had been conducted contrary to the procedure set out in the relevant Egyptian law concerning distraint.  Effectively, the Claimant had never been given notice of the auction and attempts by the Government officials to serve notice had been limited to paying a visit to the now abandoned ship.  The first point considered was whether the ship qualified as an "investment".  Relying on the definition of investment to include "moveable and immoveable property" and "goods under a leasing agreement" the Tribunal concluded that it qualified as an investment.  

After a careful review of the circumstances the Tribunal held that the seizure and auction had not occurred under due process of law, that this was in breach of the expropriation provisions in the BIT and that accordingly there had been a taking of the ship.  The question of valuation was then considered.  The approach of the Tribunal was to add the official scrap value to the auction proceeds and divide by two, giving an amount of a little less than US$500,000. 

No other claims succeeded.  These included the costs related to a bank loan which were considered as not being caused by conduct of the Respondent in breach of the BIT.  The liquidation by the Ministry of Housing of a performance bond given in respect of one of the supply and handling contracts was considered to be a commercial matter in respect of which a judicial remedy was available which the Claimant had failed to show had been exhausted.  The business of BADR Cement was apparently put into liquidation, giving rise to various expenses.  These were treated as within the category of complicated, bureaucratic and lengthy local procedures which investors must accept as a fact of life.  Various claims were also made for misrepresentation of the investment law of Egypt, but these were insufficiently supported by evidence and rejected. 

ii.
Waste Management Inc v. United Mexican States: Award dated 30 April 2004
A NAFTA claim by Waste Management, a US company, against Mexico.  The case concerned a 15 year concession granted to Acaverde, a Mexican company ultimately owned by Waste Management, giving exclusive rights for waste disposal and street cleaning in Acapulco (the "City").  The aspects summarised below arise from the claim that the entire enterprise of Acaverde was expropriated in breach of Article 1110.

Difficulties with the investment arose from the outset.  There was a lower than expected uptake of Acaverde's services by customers in the Acapulco region.  The difficulties were greatly exacerbated by delays in the payment of invoices by the City.  In addition:

(i) a letter of credit issued by Banobras in support of the City's obligations to pay became inoperative;

(ii) the City failed to enforce the exclusivity provisions of the concession;

(iii) the City frustrated the construction, building and the operation of a landfill; and

(iv) there was a campaign of obstruction involving the City, its mayor and Bancobras which frustrated Acaverde's attempts to resolve the dispute.

By early 1997, Acaverde was seeking to withdraw from Acapulco and sell its business.  In October 1997, Hurricane Paulina struck the Acapulco region causing widespread devastation.  Shortly after that, after only 27 months of operation, Acaverde announced it would suspend the provision of services.  At that point, only 20% of the total amount invoiced had been paid.

Waste Management had to assert a claim founded on one of the substantive provisions of NAFTA.  On expropriation, it argued that its entire enterprise in Acapulco was expropriated.  By the time the Tribunal came to consider expropriation under Article 1110, a claim for violation of NAFTA Article 1105, which included a claim for denial of justice in Mexican judicial proceedings, had been rejected.  The tribunal had also noted that the Mexican financial crisis starting in December 1994 which resulted in a 50% devaluation of the peso, a reduction in the number of tourists and an increase in the City's financial obligations under the Concession Agreement, formed an important part of the background to the case.

Consideration of expropriation for the purposes of NAFTA Article 1110 was preceded by the following statements:

"It is open to the Tribunal to find a breach of Article 1110 in a case where certain facts are relied on to show the wholesale expropriation of an enterprise but the facts establish the expropriation of certain assets only".  [para 141].

Unlike the case in Middle East Cement, the State had not terminated the investor's licence or taken positive measures to prevent it from operating.  The decision to quit was that of Waste Management.  There was no single act of taking, no decree or revocation which could be identified as an act of expropriation.  Waste Management withdrew from Acapulco not because the enterprise had been seized or its activities blocked, but because the operation was persistently uneconomic.  The approach of the Tribunal was to examine the effect of the conduct complained of on the business enterprise:

"There is no issue in the present case of "regulatory taking"; rather the question is whether the combined conduct of Mexican public entities had an effect equivalent to the taking of the enterprise in whole or substantial part".  [Para. 155].

It was found that the conduct of Mexico was not tantamount to expropriation within the meaning attributed in Metalclad.  Both parties had probably made over optimistic assessments of the possibilities of the business and it was not the function of Article 1110 to compensate for failed business ventures absent arbitrary intervention by the State.

The question whether the persistent refusal or inability of the City to pay sums due under the Concession Agreement involved an expropriation or measures tantamount to expropriation was separately considered.  The conclusion reached was that there was no final refusal to pay combined with a denial of justice - a failing enterprise is not expropriated just because debts are not paid or other contractual obligations are fulfilled.  No allegation of a denial of justice was made.

III.
GAMI v. The Government of the United Mexican States: Award dated 15 November 2004
A NAFTA claim by the US minority (14%) shareholder in a Mexican holding company (GAM) whose principal operations were 5 sugar mills.  These and 17 other mills were formally expropriated by a Decree in September 2001.  GAM brought Amparo proceedings in Mexico.   A few weeks before the hearing of the merits in the arbitration the Mexican Court made an unappealable decision which annulled the expropriation of 3 of the 5 mills owned by GAM.  These 3 would be returned to GAM.  Neither GAMI nor GAM had a contract with Mexico.  GAMI's claim was of a derivative nature: the value of its shareholding was adversely affected by measures which caused GAM's business to suffer.

GAMI's claim was for breach of minimum standard treatment under NAFTA Article 1105, for discrimination under Article 1102 and for expropriation under Article 1110.  The background to all claims was alleged maladministration of the Mexican sugar industry by the Government.  The three main concerns were about a reference price for sugar cane resulting in the mills being forced to overpay; discriminatory enforcement of export requirements and failure to enforce production ceilings.  The result was that the cost of production finally exceeded the price of the sugar produced.

GAMI was not able, or in any event did not seek, to quantify the affect on the value of its shareholdings in GAM arising from any particular alleged acts or omissions.  Instead it had opted for an "all or nothing" approach, claiming total destruction of its investment and offering to relinquish its shares in return for an award of compensation.  The way the claim was structured, the Tribunal started with a broad examination of the facts to determine whether there was a violation of minimal international standards in general, then moved on to a more narrowly focussed examination of the allegation of discrimination and then finally considered expropriation.

The claim failed at both the two initial stages.  The Tribunal was evidently impressed by the improved prospects of GAM and those of its shareholders resulting from the successful implementation of a national sugar programme.  There was also the successful Amparo to consider.  GAM did not have a policy of distributing dividends to GAMI.  Indeed, it appears that GAMI did not argue that its investment would have been profitable, its own SEC filings giving no assurance that sales at market prices could be maintained.

The Tribunal found that, although it was likely that the expropriation decree was inconsistent with the norms of NAFTA, the interest protected by NAFTA was that of the corporate owner of the expropriated assets.  The shares of GAMI in GAM had not been expropriated.  It was therefore necessary for GAMI to show that its investment, i.e. its shareholding, suffered something tantamount to expropriation:

"This question arises prior to any analysis of quantum.  It relates to the substantive determination of a breach."  [Para 123].  

The Tribunal noted that prior cases had determined whether legal protections were available in cases of "partial deprivation".  S.D. Myers and Pope & Talbot were noted.  In the latter case, it was concluded that a diminution of the profits of the corporate claimant due to restrictions on selling softwood lumber, did not satisfy the test.  The Award addresses the question whether Pope & Talbot should be understood to mean that property is "taken" only if it is so affected in its entirety [para. 126].  As an example, the taking of 50 acres of a farm is a complete taking whether that is the whole farm or just a fraction of the total acreage.  It is "the affected property" that must be impaired to the extent that it must been seen as "taken".  

GAMI had based its case on the proposition that the whole value of its investment was destroyed.  This failed, in the Tribunal's view, to give any weight to the remedies available to GAM which had substantial protection under Mexican law and had in fact recovered 3 of the 5 mills.  The Tribunal found it unnecessary to decide whether partial destruction of shareholding interests may be tantamount to expropriation.  The nearest it came to consider this question was:

"With knowledge of the magnitude of diminution, one might be in a position to consider whether a line is to be drawn beyond which the loss is so great as to constitute a taking" [para 133].
This is consistent with the earlier expressed view that GAMI must show that its investment in GAM had suffered something tantamount to expropriation.  What is more difficult is to reconcile this with the statement in para 123 that the determination of liability is to be made before analysis of quantum.  

IV
Eureko B.V. v. Poland: Partial Award dated 19 August 2005
PZU is the largest insurance company in Poland.  Eureko is a Dutch insurance holding which acted as leader of a consortium investing 3 billion zlotys (700 million Euros) to buy 30% of PZU.  Eureko claimed that the acquisition was based on the decision of the Polish Government to privatise PZU in 2000 by an IPO on the Warsaw Stock Exchange.  Subsequently the plans for an IPO were abandoned.  The present dispute was submitted to arbitration under the BIT between The Netherlands and Poland.  In August 2005 the panel issued a partial award substantially accepting Eureko's claims.  The matter remains controversial and is the subject of litigation before the Polish Court and perhaps in other venues.  Eureko claimed that Poland breached provisions in the BIT which provide for fair and equitable treatment of its investment and full security and protection.  It was also alleged that the State deprived Eureko of its investments by impermissible means in breach of the BIT.   Only this last claim is addressed below.  

As with the two NAFTA claims by Waste Management and GAMI, by the time the Tribunal came to consider expropriation, it has already formed a view in relation to the standard of treatment and in the case of Eureko the view is a strong one:-

"The Tribunal has no hesitation that the "fair and equitable" provisions of the Treaty have clearly been violated by the Respondent.  In the opinion of the Tribunal,… the conduct of the RoP[Republic of Poland] could even be characterised as "outrageous" and "shocking", even though, to constitute breach of treaty, actions and inactions need not be of that degree of extremity." [para. 234].

Eureko had acquired shares in PZU.  These were undisturbed.  The Tribunal found that, under the terms of a First Addendum, the statement of intent of Poland in the Share Purchase Agreement to carry out an IPO of PZU became a firm and binding commitment of the State Treasury.  The rights in respect of the IPO, giving rise to an expectation that the Government would divest its majority shareholding in PZU, were classified in the Award as "assets".  The conduct of Poland deprived Eureko of those assets in a manner found to be impermissible.  Although expropriation as such was not alleged, it followed that Eureko had a claim for breach of Article 5 of the BIT prohibiting measures depriving investors of their investments.  The deprivation of contract rights was treated as a taking.  Remedies for the breaches are to be dealt with in a second phase of the proceedings.
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