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PUBLIC LAW 107-210—AUG. 6, 2002

Public Law 107-210
107th Congress
An Act

To extend the Andean Trade Preference Act, to grant additional trade benefits
under that Act, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the “Trade Act of 2002”.
SEC. 2. ORGANIZATION OF ACT INTO DIVISIONS; TABLE OF CONTENTS.

(a) D1visiONs.—This Act is organized into 5 divisions as follows:
(1) D1visION A.—Trade Adjustment Assistance.
(2) D1vISION B.—Bipartisan Trade Promotion Authority.
(3) DIVISION C.—Andean Trade Preference Act.
(4) D1visiON D.—Extension of Certain Preferential Trade
Treatment and Other Provisions.
(5) DIvISION E.—Miscellaneous Provisions.
(b) TABLE OF CONTENTS.—The table of contents for this Act
is as follows:

Sec. 1. Short title.
Sec. 2. Organization of Act into divisions; table of contents.

DIVISION A—TRADE ADJUSTMENT ASSISTANCE
Sec. 101. Short title.
TITLE I—TRADE ADJUSTMENT ASSISTANCE PROGRAM

Subtitle A—Trade Adjustment Assistance For Workers

Sec. 111. Reauthorization of trade adjustment assistance program.

Sec. 112. Filing of petitions and provision of rapid response assistance; expedited
review of petitions by secretary of labor.

Sec. 113. Group ehglgxhty requirements.

Sec. 114. Qualifying requirements for trade readjustment allowances.

Sec. 115. Waivers of training requirements.

Sec. 116. Amendments to limitations on trade readjustment allowances.

Sec. 117. Annual total amount of payments for training.

Sec. 118. Provision of employer-based training.

Sec. 119. Coordination with title I of the Workforce Investment Act of 1998.

Sec. 120. Expenditure period.

Sec. 121. Job search allowances.

Sec. 122. Relocation allowances.

Sec. 123. Repeal of NAFTA transitional adjustment assistance program.

Sec. 124. Demonstration project for alternative trade adjustment assistance for
older workers.

Sec. 125. Declaration of policy; sense of Congress.

Subtitle B—Trade Adjustment Assistance For Firms
Sec. 131. Reauthorization of program.
Subtitle C—Trade Adjustment Assistance For Farmers
. Trade adjustment assistance for farmers.

116 STAT. 933

Aug. 6, 2002

[H.R. 3009]

Trade Act of
2002.
19 USC 3801
note.
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(3) FOREIGN INVESTMENT.—Recognizing that United States
law on the whole provides a high level of protection for invest-
ment, consistent with or greater than the level required by
international law, the principal negotiating objectives of the
United States regarding foreign investment are to reduce or
eliminate artificial or trade-distorting barriers to foreign invest-
ment, while ensuring that foreign investors in the United States
are not accorded greater substantive rights with respect to
investment protections than United States investors in the
United States, and to secure for investors important rights
comparable to those that would be available under United
States legal principles and practice, by—

A) reducing or eliminating exceptions to the principle
of national treatment;

(B) freeing the transfer of funds relating to invest-
ments;

(C) reducing or eliminating performance requirements,
forced technology transfers, and other unreasonable bar-
riers to the establishment and operation of investments;

(D) seeking to establish standards for expropriation
and compensation for expropriation, consistent with United
States legal principles and practice;

(E) seeking to establish standards for fair and equitable
treatment consistent with United States legal principles
and practice, including the principle of due process;

(F) providing meaningful procedures for resolving
investment disputes;

(G) seeking to improve mechanisms used to resolve
disputes between an investor and a government through—

(i) mechanisms to eliminate frivolous claims and
to deter the filing of frivolous claims;

(ii) procedures to ensure the efficient selection of
arbitrators and the expeditious disposition of claims;

(iii} procedures to enhance opportunities for public
in]:()iut into the formulation of government positions;
an

mechanism to provide coherence to the interpretations
of investment provisions in trade agreements; and
(H) ensuring the fullest measure of transparency in
the dispute settlement mechanism, to the extent consistent
with the need to protect information that is classified or
business confidential, by—
(i) ensuring that all requests for dispute settlement
are promptly made public;
(ii) ensuring that—
(I) all proceedings, submissions, findings, and
decisions are promptly made public; and
(II) all hearings are open to the public; and
(iii) establishing a mechanism for acceptance of
amicus curiae submissions from businesses, unions,
and nongovernmental organizations.

(4) INTELLECTUAL PROPERTY.—The principal negotiating
objectives of the United States regarding trade-related intellec-
tual property are—

(A) to further promote adequate and effective protec-
tion of intellectual property rights, including through—

(iv) providing for an appellate body or similar ”
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{ REPORT

SENATE 107-139

107TH CONGRESS }

2d Session

BIPARTISAN TRADE PROMOTION AUTHORITY ACT OF 2002

FEBRUARY 28, 2002.—Ordered to be printed

Mr. BAucCuUS, from the Comfnittee on Finance,
submitted the following

REPORT

together with
ADDITIONAL VIEWS

[To accompany H.R. 3005]

[Including cost estimate of the Congressional Budget Officel

The Committee on Finance, to which was referred the bill (H.R.
3005) to grant trade promotion authority to the President through
June 1, 2005, with the possibility of extension through June 1,
2007, having considered the same, reports favorably thereon with
an amendment in the nature of a substitute and recommends that
the bill as amended do pass.

I. SUMMARY

H.R. 3005 establishes special rules for the implementation of
international trade agreements that the President concludes prior
to June 1, 2005, with a possibility of extension to June 1, 2007. The
bill would give the President the authority to proclaim modifica-
tions to certain tariff rates in order to implement such agreements.
Where specific conditions have been met, legislation to implement
trade agreements—including tariff reductions not subject to procla-
mation authority and other changes to current U.S. law—would be
subject to streamlined procedures (known as “fast track proce-
dures” or “trade authorities procedures”) when considered in the
House of Representatives and the Senate. Under these fast track
procedures, trade agreement implementing bills would not be sub-
ject to amendment and would be guaranteed a vote on the floor of
each Chamber by a date certain.

99-010




15

should help ensure that investment agreements do not confer on
foreign investors in the United States a right to compensation for
expropriation that differs substantially from the right to compensa-
tion for takings that U.S. citizens already enjoy.

o Seeking to establish standards for fair and equitable treatment
consistent with U.S. legal principles and practice, including the
principle of due process. The concept of fair and equitable treat-
ment as defined in investment agreements raises concerns similar
to those described above with respect to expropriation. The possi-
bility of challenging a government measure as unfair or inequitable
should not mean that a foreign investor effectively has access to a
remedy where a U.S. investor would not. Accordingly, negotiators
should seek to incorporate fair and equitable treatment protection
that is consistent with applicable U.S. legal principles and practice.
It is the understanding of the Committee that the concepts in U.S.
law most closely analogous to fair and equitable treatment as used
in investment agreements are the concepts of due process and the
safeguards against arbitrary or discriminatory measures. Thus,
section 2(b)}3)E) expressly directs negotiators to ensure that the
term “fair and equitable treatment” is interpreted consistently with
these concepts.

The Committee recognizes that these are fluid concepts, which
take shape through interpretation by U.S. courts. It is not the ex-
pectation of the Committee that negotiators will develop a fixed
definition of fair and equitable treatment—or, indeed, expropria--
tion—that contemplates all conceivable circumstances. However,
negotiators should seek to provide guidelines to which tribunals
should refer in deciding particular cases, including guidelines dis-
tinguishing the scope of fair and equitable treatment from the
scope of expropriation. It is the expectation of the Committee that
in developing such guidelines, U.S. negotiators will draw on U.S.
case law interpreting the relevant legal principles.

¢ Providing meaningful procedures for resolving investment dis-
putes. As discussed above, one of the goals of investment agree-
ments to which the United States is a party is to ensure that U.S.
investors can resolve disputes with host governments in a fair and
efficient way. Often, this means giving investors the option of going
to arbitration, rather than pursuing their claims through local
courts. Negotiators should continue to seek provisions in invest-
ment agreements that allow U.S. investors to resolve disputes with
foreign governments through arbitration, mediation, consultations,
or other alternatives to local courts. Accordingly, section 2(b)3)F)
directs negotiators to seek agreements providing meaningful proce-
dures for resolving investment disputes. By “meaningful proce-
dures,” the Committee means efficient procedures, judicial in char-
acter, that comport with principles of fair play and substantial jus-
tice. Moreover, the dispute settlement procedures adopted in in-
vestment agreements should reflect the fact that there often will be
a public interest in how investor-state disputes are resolved. Given
this interest, dispute settlement should be as transparent as pos-
sible, as discussed in greater detail in section 2(b)(3)(H).

* Seeking to improve mechanisms used to resolve disputes be-
tween an investor and a government. Section 2(b)(3)(G) delineates
four specific improvements that negotiators should seek in inves-
tor-state dispute settlement. First, they should seek mechanisms to
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eliminate frivolous claims and to deter the filing of frivolous claims.
Agreements should authorize arbitrators to dismiss promptly com-
plaints that plainly fail to state a cognizable claim. This will ensure
that the United States and other governments are not put to need-
less expenditures of resources on discovery and other case prepara-
tion. Further, agreements should provide for deterrence of frivolous
filings by, for example, authorizing arbitrators to impose attorneys’
fees and costs on parties that file frivolous claims.

Second, negotiators should seek to ensure the efficient selection
of arbitrators and the expeditious disposition of claims. A benefit
to U.S. investors of resolving disputes through arbitration is the
ability to get quick and just results. That benefit is diminished if
the selection of arbitrators and rules of arbitration can be abused
to bring about delay. Negotiators should seek agreements that min-
imize the possibilities for abuse.

Third, negotiators should seek procedures to enhance opportuni-
ties for public input into the formulation of government positions.
Since investor-state dispute settlement generally will involve meas-
ures taken by a government ostensibly to enhance the welfare of
the general public, there often will be interest in a case from an
array of different perspectives. For example, several cases to date
under NAFTA chapter 11 involve environmental laws and regula-
tions. The public nature of the measures at issue in these disputes
distinguishes them from arbitration between private parties. Be-
cause the resolution of these disputes may affect broader public
policy, interested parties should have the opportunity to provide
input into the formulation of government positions, consistent with
pleadings schedules determined by arbitral tribunals. The Com-
mittee notes that the United States-Jordan Free Trade Agreement
includes a Memorandum of Understanding on Transparency in Dis-
pute Settlement in which the United States and Jordan commit to
“solicit and consider the views of members of their respective
publics in order to draw upon a broad range of perspectives.” While
that commitment pertains to eventual disputes between two states,
the underlying aim of increasing democratization is equally appli-
cable to disputes between a state and a foreign investor. Accord-
ingly, U.S. negotiators should seek to obtain similar commitments
in investment agreements.

Fourth, negotiators should seek to establish a single appellate
body to review decisions in investor-state disputes. As the United
States enters into more investment agreements and the number of]
investor-state disputes grows, the need for consistency of interpre-
tation of common terms—such as expropriation and fair and equi-
table treatment—will grow. Absent such consistency, key terms
may be given different meanings depending on which arbitrators
are appointed to interpret them. This will detract from the predict-
ability of rights conferred under investment agreements. A single
appellate mechanism to review the decisions of arbitral panels
under various investment agreements should help to address this
issue and minimize the risk of aberrant interpretations.

e Ensuring the fullest measure of transparency in the dispute set-
tlement mechanism. Recognizing the public interest in matters that
generally will be at issue in investor-state dispute settlement, sec-
tion 2(b)(3)(H) sets forth specific ways in which negotiators should
seek to make such dispute settlement open to public view and pub-
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CHAPTER TEN
INVESTMENT

Section A: Investment
ARTICLE 10.1: SCOPE AND COVERAGE
This Chapter applies to measures adopted or maintained by a Party relating to:
(@ investors of the other Party;
(b) covered investments; and

(©) with respect to Articles 10.8 and 10.10, all investments in the territory of the
Party.

ARTICLE 10.2: RELATION TO OTHER CHAPTERS

1. In the event of any inconsistency between this Chapter and another Chapter, the other
Chapter shall prevail to the extent of the inconsistency.

2. A requirement by a Party that a service provider of the other Party post a

bond or other form of financial security as a condition of providing a service into its territory
does not of itself make this Chapter applicable to the provision of that cross-border service. This
Chapter applies to that Party’s treatment of the posted bond or financial security.

3. This Chapter does not apply to measures adopted or maintained by a Party to the extent
that they are covered by Chapter Twelve (Financial Services).

ARTICLE 10.3: NATIONAL TREATMENT

1. Each Party shall accord to investors of the other Party treatment no less favorable than
that it accords, in like circumstances, to its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments in its territory.

2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments.

3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect to
a regional level of government, treatment no less favorable than the most favorable treatment

10-1
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Additional Facility Rules, only on condition that the claimant agrees in writing to
the appointment of each individual member of the tribunal; and

(c) a claimant referred to in Article 10.15.1(b) may submit a claim to arbitration
under this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant and the enterprise
agree in writing to the appointment of each individual member of the tribunal.

ARTICLE 10.19: CONDUCT OF THE ARBITRATION

1. The disputing parties may agree on the legal place of any arbitration under the arbitral
rules applicable under Article 10.15.3(b), (c), or (d). If the disputing parties fail to reach
agreement, the tribunal shall determine the place in accordance with the applicable arbitral rules,
provided that the place shall be in the territory of a State that is a party to the New York
Convention.

2. The non-disputing Party may make oral and written submissions to the tribunal regarding
the interpretation of this Agreement.

3. The tribunal shall have the authority to accept and consider amicus curiae submissions
from a person or entity that is not a disputing party.

4. Without prejudice to a tribunal’s authority to address other objections as a preliminary
question, a tribunal shall address and decide as a preliminary question any objection by the
respondent that, as a matter of law, a claim submitted is not a claim for which an award in favor
of the claimant may be made under Article 10.25.

(a) Such objection shall be submitted to the tribunal as soon as possible after the
tribunal is constituted, and in no event later than the date the tribunal fixes for the
respondent to submit its counter-memorial (or, in the case of an amendment to the
notice of arbitration, the date the tribunal fixes for the respondent to submit its
response to the amendment).

) On receipt of an objection under this paragraph, the tribunal shall suspend any
proceedings on the merits, establish a schedule for considering the objection
consistent with any schedule it has established for considering any other
preliminary question, and issue a decision or award on the objection, stating the
grounds therefor.

(c) In deciding an objection under this paragraph, the tribunal shall assume to be true
claimant’s factual allegations in support of any claim in the notice of arbitration
(or any amendment thereof) and, in disputes brought under the UNCITRAL
Arbitration Rules, the statement of claim referred to in Article 18 of the

10-14
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UNCITRAL Arbitration Rules. The tribunal may also consider any relevant facts
not in dispute.

(d) The respondent does not waive any objection as to competence or any argument
on the merits merely because the respondent did or did not raise an objection
under this paragraph or make use of the expedited procedure set out in the
following paragraph.

5. In the event that the respondent so requests within 45 days after the tribunal is
constituted, the tribunal shall decide on an expedited basis an objection under paragraph 4 or any
objection that the dispute is not within the tribunal’s competence. The tribunal shall suspend any
proceedings on the merits and issue a decision or award on the objection(s), stating the grounds
therefor, no later than 150 days after the date of the request. However, if a disputing party
requests a hearing, the tribunal may take an additional 30 days to issue the decision or award.
Regardless of whether a hearing is requested, a tribunal may, on a showing of extraordinary
cause, delay issuing its decision or award by an additional brief period of time, which may not
exceed 30 days.

6. When it decides a respondent’s objection under paragraph 4 or 5, the tribunal may, if
warranted, award to the prevailing disputing party reasonable costs and attorneys’ fees incurred
in submitting or opposing the objection. In determining whether such an award is warranted, the
tribunal shall consider whether either the claimant’s claim or the respondent’s objection was
frivolous, and shall provide the disputing parties a reasonable opportunity to comment.

7. A respondent may not assert as a defense, counterclaim, right of set-off, or for any other
reason that the claimant has received or will receive indemnification or other compensation for
all or part of the alleged damages pursuant to an insurance or guarantee contract.

8. The tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the tribunal’s jurisdiction is made fully effective, including an
order to preserve evidence in the possession or control of a disputing party or to protect the
tribunal’s jurisdiction. The tribunal may not order attachment or enjoin the application of a
measure alleged to constitute a breach referred to in Article 10.15. For purposes of this
paragraph, an order includes a recommendation.

9. (a) In any arbitration conducted under this Section, at the request of a disputing party,
a tribunal shall, before issuing an award on liability, transmit its proposed award
to the disputing parties and to the non-disputing Party. Within 60 days after the
tribunal transmits its proposed award, the disputing parties may submit written
comments to the tribunal concerning any aspect of its proposed award. The
tribunal shall consider any such comments and issue its award not later than 45
days after the expiration of the 60-day comment period.

10-15
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)] Subparagraph (a) shall not apply in any arbitration conducted pursuant to this
Section for which an appeal has been made available pursuant to paragraph 10.

10.  If a separate regional or multilateral agreement concerning investment enters into force as
between the Parties that establishes an appellate body for purposes of reviewing awards rendered
by tribunals constituted pursuant to international trade or investment arrangements to hear
investment disputes, the Parties shall strive to reach an agreement that would have such appellate
body review awards rendered under Article 10.25 of this Section in arbitrations commenced after
the appellate body’s establishment.

ARTICLE 10.20: TRANSPARENCY OF ARBITRAL PROCEEDINGS

1. Subject to paragraphs 2 and 4, the respondent shall, after receiving the following
documents, promptly transmit them to the non-disputing Party and make them available to the
public:

(a) the notice of intent;
(b) the notice of arbitration;
(©) pleadings, memorials, and briefs submitted to the tribunal by a disputing party and
any written submissions submitted pursuant to Article 10.19.2 and 10.19.3 and
Article 10.24;
(d)  minutes or transcripts of hearings of the tribunal, where available; and
(e) orders, awards, and decisions of the tribunal.
2. The tribunal shall conduct hearings open to the public and shall determine, in
consultation with the disputing parties, the appropriate logistical arrangements. However, any
disputing party that intends to use information designated as protected information in a hearing
shall so advise the tribunal. The tribunal shall make appropriate arrangements to protect the
information from disclosure.
3. Nothing in this Section requires a respondent to disclose protected information or to
furnish or allow access to information that it may withhold in accordance with Article 21.2

(Essential Security) or Article 21.5 (Disclosure of Information).

4 Protected information shall, if such information is submitted to the tribunal, be protected
from disclosure in accordance with the following procedures:

(@ Subject to subparagraph (d), neither the disputing parties nor the tribunal shall
disclose to the non-disputing Party or to the public any protected information

10-16
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ANNEX 10-D
POSSIBILITY OF A BILATERAL APPELLATE BODY/MECHANISM

Within three years after the date of entry into force of the Agreement, the Parties shall consider
whether to establish a bilateral appellate body or similar mechanism to review awards rendered
under Article 10.25 in arbitrations commenced after they establish the appellate body or similar
mechanism.

Annex 10-D
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TREATY BETWEEN
THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF [Country]
CONCERNING THE ENCOURAGEMENT
AND RECIPROCAL PROTECTION OF INVESTMENT

The Government of the United States of America and the Government of [Country]
(hereinafter the “Parties”);

Desiring to promote greater economic cooperation between them with respect to
investment by nationals and enterprises of one Party in the territory of the other Party;

Recognizing that agreement upon the treatment to be accorded such investment will
stimulate the flow of private capital and the economic development of the Parties;

Agreeing that a stable framework for investment will maximize effective utilization of
economic resources and improve living standards;

Recognizing the importance of providing effective means of asserting claims and
enforcing rights with respect to investment under national law as well as through international

arbitration;

Desiring to achieve these objectives in a manner consistent with the protection of
health, safety, and the environment, and the promotion of internationally recognized labor rights;

Having resolved to conclude a Treaty concerning the encouragement and reciprocal
protection of investment;

Have agreed as follows:
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damages before a judicial or administrative tribunal of the respondent, provided that the action is
brought for the sole purpose of preserving the claimant’s or the enterprise’s rights and interests
during the pendency of the arbitration.

Article 27: Selection of Arbitrators

1. Unless the disputing parties otherwise agree, the tribunal shall comprise three arbitrators, one
arbitrator appointed by each of the disputing parties and the third, who shall be the presiding
arbitrator, appointed by agreement of the disputing parties.

2. The Secretary-General shall serve as appointing authority for an arbitration under this
Section.

3. If a tribunal has not been constituted within 75 days from the date that a claim is submitted to
arbitration under this Section, the Secretary-General, on the request of a disputing party, shall
appoint, in his or her discretion, the arbitrator or arbitrators not yet appointed.

4. For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to the ICSID
Additional Facility Rules, and without prejudice to an objection to an arbitrator on a ground
other than nationality:

(a) the respondent agrees to the appointment of each individual member of a tribunal
established under the ICSID Convention or the ICSID Additional Facility Rules;

(b) a claimant referred to in Article 24(1)(a) may submit a claim to arbitration under
this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant agrees in writing to
the appointment of each individual member of the tribunal; and

() a claimant referred to in Article 24(1)(b) may submit a claim to arbitration under
this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant and the enterprise
agree in writing to the appointment of each individual member of the tribunal.

Article 28: Conduct of the Arbitration

1. The disputing parties may agree on the legal place of any arbitration under the arbitral rules
applicable under Article 24(3). If the disputing parties fail to reach agreement, the tribunal shall
determine the place in accordance with the applicable arbitral rules, provided that the place shall
be in the territory of a State that is a party to the New York Convention.

2. The non-disputing Party may make oral and written submissions to the tribunal regarding the
interpretation of this Treaty.
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3. The tribunal shall have the authority to accept and consider amicus curiae submissions from a
person or entity that is not a disputing party.

4. Without prejudice to a tribunal’s authority to address other objections as a preliminary
question, a tribunal shall address and decide as a preliminary question any objection by the
respondent that, as a matter of law, a claim submitted is not a claim for which an award in favor
of the claimant may be made under Article 34.

(@ Such objection shall be submitted to the tribunal as soon as possible after the
tribunal is constituted, and in no event later than the date the tribunal fixes for the
respondent to submit its counter-memorial (or, in the case of an amendment to the
notice of arbitration, the date the tribunal fixes for the respondent to submit its
response to the amendment).

(b) On receipt of an objection under this paragraph, the tribunal shall suspend any
proceedings on the merits, establish a schedule for considering the objection
consistent with any schedule it has established for considering any other
preliminary question, and issue a decision or award on the objection, stating the
grounds therefor.

(c) In deciding an objection under this paragraph, the tribunal shall assume to be true
claimant’s factual allegations in support of any claim in the notice of arbitration
(or any amendment thereof) and, in disputes brought under the UNCITRAL
Arbitration Rules, the statement of claim referred to in Article 18 of the
UNCITRAL Arbitration Rules. The tribunal may also consider any relevant facts
not in dispute.

(d)  The respondent does not waive any objection as to competence or any argument
on the merits merely because the respondent did or did not raise an objection
under this paragraph or make use of the expedited procedure set out in the
following paragraph.

5. In the event that the respondent so requests within 45 days after the tribunal is constituted, the
tribunal shall decide on an expedited basis an objection under paragraph 4 or any objection that
the dispute is not within the tribunal’s competence. The tribunal shall suspend any proceedings
on the merits and issue a decision or award on the objection(s), stating the grounds therefor, no
later than 150 days after the date of the request. However, if a disputing party requests a hearing,
the tribunal may take an additional 30 days to issue the decision or award. Regardless of
whether a hearing is requested, a tribunal may, on a showing of extraordinary cause, delay
issuing its decision or award by an additional brief period of time, which may not exceed 30
days.

6. When it decides a respondent’s objection under paragraph 4 or 5, the tribunal may, if
warranted, award to the prevailing disputing party reasonable costs and attorneys’ fees incurred
in submitting or opposing the objection. In determining whether such an award is warranted, the
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tribunal shall consider whether either the claimant’s claim or the respondent’s objection was
frivolous, and shall provide the disputing parties a reasonable opportunity to comment.

7. A respondent may not assert as a defense, counterclaim, right of set-off, or for any other
reason that the claimant has received or will receive indemnification or other compensation for
all or part of the alleged damages pursuant to an insurance or guarantee contract.

8. A tribunal may order an interim measure of protection to preserve the rights of a disputing
party, or to ensure that the tribunal’s jurisdiction is made fully effective, including an order to
preserve evidence in the possession or control of a disputing party or to protect the tribunal’s
jurisdiction. A tribunal may not order attachment or enjoin the application of a measure alleged
to constitute a breach referred to in Article 24. For purposes of this paragraph, an order includes
a recommendation.

9. (@) In any arbitration conducted under this Section, at the request of a disputing party,
a tribunal shall, before issuing an award on liability, transmit its proposed award
to the disputing parties and to the non-disputing Party. Within 60 days after the
tribunal transmits its proposed award, the disputing parties may submit written
comments to the tribunal concerning any aspect of its proposed award. The
tribunal shall consider any such comments and issue its award not later than 45
days after the expiration of the 60-day comment period.

(b) Subparagraph (a) shall not apply in any arbitration conducted pursuant to this
Section for which an appeal has been made available pursuant to paragraph 10.

10. If a separate multilateral agreement enters into force as between the Parties that establishes
an appellate body for purposes of reviewing awards rendered by tribunals constituted pursuant to
international trade or investment arrangements to hear investment disputes, the Parties shall
strive to agree that such appellate body will review awards rendered under Article 34 of this
Section in arbitrations commenced after the multilateral agreement enters into force as between
the Parties.

Article 29: Transparency of Arbitral Proceedings

1. Subject to paragraphs 2 and 4, the respondent shall, after receiving the following documents,
promptly transmit them to the non-disputing Party and make them available to the public:

(a) the notice of intent referred to in Article 24(2);
(b) the notice of arbitration referred to in Article 24(4);
() pleadings, memorials, and briefs submitted to the tribunal by a disputing party and

any written submissions submitted pursuant to Article 28(2) [Non-Disputing Party
submissions] and (3) [Amicus Submissions] and Article 33 [Consolidation];
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Annex D
POSSIBILITY OF A BILATERAL APPELLATE BODY/MECHANISM

Within three years after the date of entry into force of the Treaty, the Parties shall
consider whether to establish a bilateral appellate body or similar mechanism to review awards
rendered under Article 34 in arbitrations commenced after they establish the appellate body or
similar mechanism.
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Chapter Ten
Investment
Section A: Investment
Article 10.1: Scope and Coverage
1. This Chapter applies to measures adopted or maintained by a Party relating to:
(a) investors of another Party;
(b) covered investments; and

(c) with respect to Articles 10.9 and 10.11, all investments in the territory of the
Party.

2. A Party’s obligations under this Section shall apply to a state enterprise or other
person when exercising any regulatory, administrative, or other governmental authority
delegated to it by that Party.

3. For greater certainty, the provisions of this Chapter do not bind any Party in
relation to any act or fact that took place or any situation that ceased to exist before the
date of entry into force of this Agreement.

Article 10.2: Relation to Other Chapters

1.  Inthe event of any inconsistency between this Chapter and another Chapter, the
other Chapter shall prevail to the extent of the inconsistency.

2. A requirement by a Party that a service provider of another Party post a bond or
other form of financial security as a condition of providing a service into its territory does
not of itself make this Chapter applicable to the provision of that cross-border service.
This Chapter applies to that Party’s treatment of the posted bond or financial security, to
the extent that such bond or financial security is a covered investment.

3. This Chapter does not apply to measures adopted or maintained by a Party to the
extent that they are covered by Chapter Twelve (Financial Services).

Article 10.3: National Treatment

1. Each Party shall accord to investors of another Party treatment no less favorable
than that it accords, in like circumstances, to its own investors with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments in its territory.
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if the claimant (for claims brought under Article 10.16.1(a)) or the claimant or the
enterprise (for claims brought under Article 10.16.1(b)) has previously submitted the
same alleged breach to an administrative tribunal or court of the respondent, or to any
other dispute settlement procedures, for adjudication or resolution.

Article 10.19: Selection of Arbitrators

1. Unless the disputing parties otherwise agree, the tribunal shall comprise three
arbitrators, one arbitrator appointed by each of the disputing parties and the third, who
shall be the presiding arbitrator, appointed by agreement of the disputing parties.

2. The Secretary-General shall serve as appointing authority for an arbitration under
this Section.

3. Ifatribunal has not been constituted within 75 days from the date that a claim is
submitted to arbitration under this Section, the Secretary-General, on the request of a
disputing party, shall appoint, in his or her discretion, the arbitrator or arbitrators not yet
appointed.

4.  For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to
the ICSID Additional Facility Rules, and without prejudice to an objection to an
arbitrator on a ground other than nationality:

(a) the respondent agrees to the appointment of each individual member of a
tribunal established under the ICSID Convention or the ICSID Additional
Facility Rules;

(b) aclaimant referred to in Article 10.16.1(a) may submit a claim to arbitration
under this Section, or continue a claim, under the ICSID Convention or the
ICSID Additional Facility Rules, only on condition that the claimant agrees in
writing to the appointment of each individual member of the tribunal; and

(c) aclaimant referred to in Article 10.16.1(b) may submit a claim to arbitration
under this Section, or continue a claim, under the ICSID Convention or the
ICSID Additional Facility Rules, only on condition that the claimant and the
enterprise agree in writing to the appointment of each individual member of
the tribunal.

Article 10.20: Conduct of the Arbitration
1. The disputing parties may agree on the legal place of any arbitration under the

arbitral rules applicable under Article 10.16.3(b), (c), or (d). If the disputing parties fail
to reach agreement, the tribunal shall determine the place in accordance with the
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applicable arbitral rules, provided that the place shall be in the territory of a State that is a
party to the New York Convention.

2. A non-disputing Party may make oral and written submissions to the tribunal
regarding the interpretation of this Agreement.

3. The tribunal shall have the authority to accept and consider amicus curiae
submissions from a person or entity that is not a disputing party.

4.  Without prejudice to a tribunal’s authority to address other objections as a
preliminary question, a tribunal shall address and decide as a preliminary question any
objection by the respondent that, as a matter of law, a claim submitted is not a claim for
which an award in favor of the claimant may be made under Article 10.26.

(a)  Such objection shall be submitted to the tribunal as soon as possible after
tribunal is constituted, and in no event later than the date the tribunal fixes
for the respondent to submit its counter-memorial (or, in the case of an
amendment to the notice of arbitration referred to in Article 10.16.4, the date
the tribunal fixes for the respondent to submit its response to the
amendment).

(b)  Upon receipt of an objection under this paragraph, the tribunal shall suspend
any proceedings on the merits and establish a schedule for considering the
objection consistent with any schedule established for considering any other
preliminary question, and shall issue a decision or award on any such
objection stating the grounds therefore.

(c) Indeciding an objection under this paragraph, the tribunal shall assume to be
true claimant’s factual allegations in support of any claim in the notice of
arbitration (or any amendment thereof) and, in disputes brought under the
UNCITRAL Arbitration Rules, the statement of claim referred to in Article
18 of the UNCITRAL Arbitration Rules. The tribunal may also consider any
relevant facts not in dispute.

(d) The respondent does not waive any objection as to competence or any
argument on the merits merely because the respondent did or did not raise an
objection under this paragraph or make use of the expedited procedure set
out in the following paragraph.

5. Inthe event that the respondent so requests within 45 days after the tribunal is
constituted, the tribunal shall decide on an expedited basis an objection under paragraph 4
or any objection that the dispute is not within the tribunal’s competence. The tribunal
shall suspend any proceedings on the merits and issue a decision or award on the
objection(s), stating the grounds therefore, no later than 150 days after the date of the
request. However, if a disputing party requests a hearing, the tribunal may take an
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additional 30 days to issue the decision or award. Regardless of whether a hearing is
requested, a tribunal may, on a showing of extraordinary cause, delay issuing its of the
decision or award by an additional brief period of time, which may not exceed 30 days.

6.  When it decides a respondent’s objection under paragraph 4 or 5, the tribunal may,
if warranted, award to the prevailing disputing party reasonable costs and attorneys’ fees
incurred in submitting or opposing the objection. In determining whether such an award
is warranted, the tribunal shall consider whether either the claimant’s claim or the
respondent’s objection was frivolous, and shall provide the disputing parties a reasonable
opportunity to comment.

7. A respondent may not assert, as a defense, counterclaim, right of set-off, or for any
other reason, that the claimant has received or will receive indemnification or other
compensation for all or part of the alleged damages pursuant to an insurance or guarantee
contract.

8. A tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the tribunal’s jurisdiction is made fully effective,
including an order to preserve evidence in the possession or control of a disputing party
or to protect the tribunal’s jurisdiction. A tribunal may not order attachment or enjoin the
application of a measure alleged to constitute a breach referred to in Article 10.16. For
purposes of this paragraph, an order includes a recommendation.

9.  (a) Inany arbitration conducted under this Section, at the request of a disputing
party a tribunal shall, before issuing an award on liability, transmit its proposed award to
the disputing parties and to the non-disputing Parties. Within 60 days after the tribunal
submits its proposed award, the disputing parties may submit written comments to the
tribunal concerning any aspect of its proposed award. The tribunal shall consider any
such comments and issue its award not later than 45 days after the expiration of the 60-
day comment period.

(b) Subparagraph (a) shall not apply in any arbitration conducted pursuant to this
Section for which an appeal has been made available pursuant to paragraph
10.

10.  If a separate multilateral agreement enters into force as among the Parties that
establishes an appellate body for purposes of reviewing awards rendered by tribunals
constituted pursuant to international trade or investment agreements to hear investment
disputes, the Parties shall strive to reach an agreement that would have such appellate
body review awards rendered under Article 10.26 in arbitrations commenced after the
appellate body’s establishment.

Article 10.21: Transparency of Arbitral Proceedings

10-16




DRAFT
Subject to Legal Review for Accuracy, Clarity, and Consistency
January 28, 2004

Annex 10-F
Appellate Body or Similar Mechanism

Within 3 months of entry into force of the Agreement, the FTC shall establish a
Negotiating Group to develop an appellate body or similar mechanism to review awards
rendered by tribunals under the Investment Chapter of the Agreement [Chapter XX].
Such appellate body or similar mechanism shall be designed to provide coherence to the
interpretation of investment provisions in the Agreement. The FTC shall direct the
Negotiating Group to take into account the following issues, among others:

1) the nature and composition of an appellate body or similar mechanism;
(i)  the applicable scope and standard of review;
(iii)  transparency of proceedings of an appellate body or similar mechanism;
(iv)  the effect of decisions by an appellate body or similar mechanism;
(v)  the relationship of review by an appellate body or similar mechanism to
the arbitral rules that may be selected under Articles XX.17 [submission of
a claim to arbitration] and XX.26 [consolidation]; and
(vi)  the relationship of review by an appellate body or similar mechanism to
existing domestic laws and international law on the enforcement of arbitral
awards.
The FTC shall direct the Negotiating Group to provide to the FTC, within one year of
establishment of the Negotiating Group, a draft amendment to the Agreement that
establishes an appellate body or similar mechanism. Upon approval of the draft

amendment by the Parties, in accordance with Article XX.__ (Amendments), the
Agreement shall be so amended.
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Chapter Ten

Investment

Section A - Investment
Article 10.1: Scope and Coverage1
1. This Chapter applies to measures adopted or maintained by a Party relating to:
(a) investors of the other Party;
(b) covered investments; and

(©) with respect to Articles 10.5 and 10.12, all investments in the territory of the
Party.

2. In the event of any inconsistency between this Chapter and another Chapter, the
other Chapter shall prevail to the extent of the inconsistency.

3. A requirement by a Party that a service provider of the other Party post a bond or
other form of financial security as a condition of providing a service into its territory does
not of itself make this Chapter applicable to the provision of that cross-border service. This
Chapter applies to that Party’s treatment of the posted bond or financial security.

4. This Chapter does not apply to measures adopted or maintained by a Party to the
extent that they are covered by Chapter Twelve (Financial Services).

Article 10.2: National Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable
than that it accords, in like circumstances, to its own investors with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments in its territory.

2. Each Party shall accord to covered investments treatment no less favorable than that
it accords, in like circumstances, to investments in its territory of its own investors with
respect to the establishment, acquisition, expansion, management, conduct, operation, and
sale or other disposition of investments.

! For greater certainty, the provisions of this Chapter do not bind either Party in relation to any act or fact that
took place or any situation that ceased to exist before the date of entry into force of this Agreement. Also, for
greater certainty, this Chapter is subject to and shall be interpreted in accordance with Annexes 10-A through

10-H.
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enterprise agree in writing to the appointment of each individual member of
the tribunal.

Article 10.19: Conduct of the Arbitration

1. The disputing parties may agree on the legal place of any arbitration under the
arbitral rules applicable under Article 10.15(5)(b), (c), or (d). If the disputing parties fail to
reach agreement, the tribunal shall determine the place in accordance with the applicable
arbitral rules, provided that the place shall be in the territory of a State that is a party to the
New York Convention.

2. The non-disputing Party may make oral and written submissions to the tribunal
regarding the interpretation of this Agreement.

3. The tribunal shall have the authority to accept and consider amicus curiae
submissions from a person or entity that is not a disputing party (the “submitter”). The
submissions shall be provided in both Spanish and English, and shall identify the submitter
and any Party, other government, person, or organization, other than the submitter, that has
provided, or will provide, any financial or other assistance in preparing the submission.

4. Without prejudice to a tribunal’s authority to address other objections as a
preliminary question, such as an objection that a dispute is not within a tribunal’s
competence, a tribunal shall address and decide as a preliminary question any objection by
the respondent that, as a matter of law, a claim submitted is not a claim for which an award
in favor of the claimant may be made under Article 10.25.

(a) Such objection shall be submitted to the tribunal as soon as possible after the
tribunal is constituted, and in no event later than the date the tribunal fixes for
the respondent to submit its counter-memorial (or, in the case of an
amendment to the notice of arbitration referred to in Article 10.15(6), the date
the tribunal fixes for the respondent to submit its response to the
amendment).

(®) On receipt of an objection under this paragraph, the tribunal shall suspend
any proceedings on the merits, establish a schedule for considering the
objection consistent with any schedule it has established for considering any
other preliminary question, and issue a decision or award on the objection,
stating the grounds therefor.

() In deciding an objection under this paragraph, the tribunal shall assume to be
true claimant’s factual allegations in support of any claim in the notice of
arbitration (or any amendment thereof) and, in disputes brought under the
UNCITRAL Arbitration Rules, the statement of claim referred to in Article
18 of the UNCITRAL Arbitration Rules. The tribunal may also consider any
relevant facts not in dispute.
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(d)  The respondent does not waive any objection as to competence or any
argument on the merits merely because the respondent did or did not raise an
objection under this paragraph or make use of the expedited procedure set out
in the following paragraph.

5. In the event that the respondent so requests within 45 days after the tribunal is
constituted, the tribunal shall decide on an expedited basis an objection under paragraph 4 or
any objection that the dispute is not within the tribunal’s competence. The tribunal shall
suspend any proceedings on the merits and issue a decision or award on the objection(s),
stating the grounds therefor, no later than 150 days after the date of the request. However, if
a disputing party requests a hearing, the tribunal may take an additional 30 days to issue the
decision or award. Regardless of whether a hearing is requested, a tribunal may, on a
showing of extraordinary cause, delay issuing its decision or award by an additional brief
period of time, which may not exceed 30 days.

6. When it decides a respondent’s objection under paragraph 4 or 5, the tribunal may, if
warranted, award to the prevailing disputing party reasonable costs and attorneys’ fees
incurred in submitting or opposing the objection. In determining whether such an award is
warranted, the tribunal shall consider whether either the claimant’s claim or the respondent’s
objection was frivolous, and shall provide the disputing parties a reasonable opportunity to
comment.

7. A respondent may not assert as a defense, counterclaim, right of set-off, or for any'
other reason that the claimant has received or will receive indemnification or other
compensation for all or part of the alleged damages pursuant to an insurance or guarantee
contract.

8. A tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the tribunal’s jurisdiction is made fully effective, including
an order to preserve evidence in the possession or control of a disputing party or to protect
the tribunal’s jurisdiction. A tribunal may not order attachment or enjoin the application of
a measure alleged to constitute a breach referred to in Article 10.15. For purposes of this
paragraph, an order includes a recommendation.

9. (@) At the request of a disputing party, a tribunal shall, before issuing an award
on liability, transmit its proposed award to the disputing parties and to the
non-disputing Party. Within 60 days after the tribunal transmits its proposed
award, only the disputing parties may submit written comments to the
tribunal concerning any aspect of its proposed award. The tribunal shall
consider any such comments and issue its award not later than 45 days after
the expiration of the 60-day comment period.

(b)  Subparagraph (a) shall not apply in any arbitration for which an appeal has
been made available pursuant to paragraph 10.
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10.  If a separate multilateral agreement enters into force as between the Parties that
establishes an appellate body for purposes of reviewing awards rendered by tribunals
constituted pursuant to international trade or investment agreements to hear investment
disputes, the Parties shall strive to reach an agreement that would have such appellate body
review awards rendered under Article 10.25 in arbitrations commenced after the appellate
body’s establishment.

Article 10.20: Transparency of Arbitral Proceedings

1. Subject to paragraphs 2 and 4, the respondent shall, after receiving the following
documents, promptly transmit them to the non-disputing Party and make them available to
the public:

(a) the notice of intent referred to in Article 10.15(4);
(b)  the notice of arbitration referred to in Article 10.15(6);

() pleadings, memorials, and briefs submitted to the tribunal by a disputing
party and any written submissions submitted pursuant to Article 10.19(2) and
(3) and Article 10.24;

(d)  minutes or transcripts of hearings of the tribunal, where available; and
(e) orders, awards, and decisions of the tribunal.

2. The tribunal shall conduct hearings open to the public and shall determine, in
consultation with the disputing parties, the appropriate logistical arrangements. However,
any disputing party that intends to use information designated as confidential business
information or information that is privileged or otherwise protected from disclosure under a
Party’s law in a hearing shall so advise the tribunal. The tribunal shall make appropriate
arrangements to protect the information from disclosure.

3. Nothing in this Section requires a respondent to disclose confidential business
information or information that is privileged or otherwise protected from disclosure under a
Party’s law or to furnish or allow access to information that it may withhold in accordance
with Article 23.2 (Essential Security) or Article 23.5 (Disclosure of Information).

4. Confidential business information or information that is privileged or otherwise
protected from disclosure under a Party’s law shall, if such information is submitted to the
tribunal, be protected from disclosure in accordance with the following procedures:

(@ Subject to subparagraph (d), neither the disputing parties nor the tribunal

shall disclose to the non-disputing Party or to the public any confidential
business information or information that is privileged or otherwise protected

10-17




Annex 10-H

Possibility of a Bilateral Appellate Body/Mechanism

Within three years after the date of entry into force of this Agreement, the Parties
shall consider whether to establish a bilateral appellate body or similar mechanism to review
awards rendered under Article 10.25 in arbitrations commenced after they establish the
appellate body or similar mechanism.
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CHAPTER 15 : INVESTMENT

SECTION A — DEFINITIONS

ARTICLE 15.1 : DEFINITIONS

For purposes of this Chapter, it is understood that:

1. central level of government means:
(a) for the United States, the federal level of government; and
(»)] for Singapore, the national level of government;

2. Centre means the International Centre for Settlement of Investment Disputes (“ICSID”)
established by the ICSID Convention;

3. claimant means an investor of a Party that is a party to an investment dispute with the
other Party; '
4. covered investment means, with respect to a Party, an investment in its territory of an

investor of the other Party in existence as of the date of entry into force of this Agreement or
established, acquired, or expanded thereafter;

5. disputing parties means the claimant and the respondent;
6. disputing party means either the claimant or the respondent;
7. enterprise means any entity constituted or organized under applicable law, whether or

not for profit, and whether privately or governmentally owned or controlled, including a
corporation, trust, partnership, sole proprietorship, joint venture, association, or similar
organization; and a branch of an enterprise;

8. enterprise of a Party means an enterprise constituted or organized under the law of a
Party, and a branch located in the territory of a Party and carrying out business activities there;

9. freely usable currency means “freely usable currency” as determined by the
International Monetary Fund under its Articles of Agreement;

10.  government enterprise means “government enterprise” as defined in Chapter 12
(Anticompetitive Business Conduct, Designated Monopolies, and Government Enterprises);

11.  ICSID Additional Facility Rules means the Rules Governing the Additional Facility for
the Administration of Proceedings by the Secretariat of the International Centre for Settlement of
Investment Disputes;
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4. For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to the
ICSID Additional Facility Rules, and without prejudice to an objection to an arbitrator on a
ground other than nationality:

(a) the respondent agrees to the appointment of each individual member of a tribunal
established under the ICSID Convention or the ICSID Additional Facility Rules;

(b) a claimant referred to in Article 15.15.1(a) may submit a claim to arbitration
under this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant agrees in writing to
the appointment of each individual member of the tribunal; and

(o) a claimant referred to in Article 15.15.1(b) may submit a claim to arbitration
under this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant and the enterprise
agree in writing to the appointment of each individual member of the tribunal.

ARTICLE 15.19 : CONDUCT OF THE ARBITRATION

1. The disputing parties may agree on the legal place of any arbitration under the arbitral
rules applicable under Article 15.15.5(b), (c), or (d). If the disputing parties fail to reach
agreement, the tribunal shall determine the place in accordance with the applicable arbitral rules,
provided that the place shall be in the territory of either Party or of a third State that is a party to
the New York Convention.

2. The non-disputing Party may make oral and written submissions to the tribunal regarding
the interpretation of this Agreement.

3. The tribunal shall have the authority to accept and consider amicus curiae submissions
from any persons and entities in the territories of the Parties and from interested persons and
entities outside the territories of the Parties.

4. Without prejudice to a tribunal’s authority to address other objections as a preliminary
question, a tribunal shall address and decide as a preliminary question any objection by the
respondent that, as a matter of law, a claim submitted is not a claim for which an award in favor
of the claimant may be made under Article 15.25.

(a) Such objection shall be submitted to the tribunal as soon as possible after the
tribunal is constituted, and in no event later than the date the tribunal fixes for the
respondent to submit its counter-memorial (or, in the case of an amendment to the
notice of arbitration referred to in Article 15.15.6, the date the tribunal fixes for
the respondent to submit its response to the amendment).

®) On receipt of an objection under this paragraph, the tribunal shall suspend any
proceedings on the merits, establish a schedule for considering the objection
consistent with any schedule it has established for considering any other
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preliminary question, and issue a decision or award on the objection, stating the
grounds therefor.

© In deciding an objection under this paragraph, the tribunal shall assume to be true
the claimant’s factual allegations in support of any claim in the notice of
arbitration (or any amendment thereof) and, in disputes brought under the
UNCITRAL Arbitration Rules, the statement of claim referred to in Article 18 of
the UNCITRAL Arbitration Rules. The tribunal may also consider any-relevant
facts not in dispute.

(d The respondent does not waive any objection as to competence or any argument
on the merits merely because the respondent did or did not raise an objection
under this paragraph or make use of the expedited procedure set out in the
following paragraph.

5. In the event that the respondent so requests within 45 days after the tribunal is
constituted, the tribunal shall decide on an expedited basis an objection under paragraph 4 or any
objection that the dispute is not within the tribunal’s competence. The tribunal shall suspend any
proceedings on the merits and issue a decision or award on the objection(s), stating the grounds
therefor, no later than 150 days after the date of the request. However, if a disputing party
requests a hearing, the tribunal may take an additional 30 days to issue the decision or award.
Regardless of whether a hearing is requested, a tribunal may, on a showing of extraordinary
cause, delay issuing its decision or award by an additional brief period of time, which may not
exceed 30 days.

6. When it decides a respondent’s objection under paragraphs 4 or 5, the tribunal may, if
warranted, award to the prevailing disputing party reasonable costs and attorneys’ fees incurred
in submitting or opposing the objection. In determining whether such an award is warranted, the
tribunal shall consider whether either the claimant’s claim or the respondent’s objection was
frivolous, and shall provide the disputing parties a reasonable opportunity to comment.

7. A respondent may not assert as a defense, counterclaim, right of set-off, or for any other
reason that the claimant has received or will receive indemnification or other compensation for
all or part of the alleged damages pursuant to an insurance or guarantee contract.

8. A tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the tribunal’s jurisdiction is made fully effective, including an
order to preserve evidence in the possession or control of a disputing party or to protect the
tribunal’s jurisdiction. A tribunal may not order attachment or enjoin the application of a
measure alleged to constitute a breach referred to in Article 15.15. For purposes of this
paragraph, an order includes a recommendation.

9. (a) In any arbitration conducted under this Section, at the request of a disputing party,
a tribunal shall, before issuing an award on liability, transmit its proposed award
to the disputing parties and to the non-disputing Party. Within 60 days after the
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tribunal transmits its proposed award, the disputing parties may submit written
comments to the tribunal concerning any aspect of its proposed award. The
tribunal shall consider any such comments and issue its award not later than 45
days after the expiration of the 60-day comment period.

(b) Subparagraph (a) shall not apply in any arbitration conducted pursuant to this
Section for which an appeal has been made available pursuant to paragraph 10.

10.  If a separate multilateral agreement enters into force as between the Parties that
establishes an appellate body for purposes of reviewing awards rendered by tribunals constituted
pursuant to international trade or investment arrangements to hear investment disputes, the
Parties shall strive to reach an agreement that would have such appellate body review awards
rendered under Article 15.25 of this Section in arbitrations commenced after the appellate body’s
establishment.

ARTICLE 15.20 : TRANSPARENCY OF ARBITRAL PROCEEDINGS

1. Subject to paragraphs 2 and 4, the respondent shall, after receiving the following
documents, promptly transmit them to the non-disputing Party and make them available to the
public:

(a) the notice of intent referred to in Article 15.15.4;
(b)  the notice of arbitration referred to in Article 15.15.6;

(c) pleadings, memorials, and briefs submitted to the tribunal by a disputing party and
any written submissions submitted pursuant to Article 15.19.2 and 15.19.3 and
Article 15.24;

(d minutes or transcripts of hearings of the tribunal, where available; and
(e) orders, awards, and decisions of the tribunal.

2. The tribunal shall conduct hearings open to the public and shall determine, in
consultation with the disputing parties, the appropriate logistical arrangements. However, any
disputing party that intends to use information designated as protected information in a hearing
shall so advise the tribunal. The tribunal shall make appropriate arrangements to protect the
information from disclosure.

3. Nothing in this Section requires a respondent to disclose protected information or to
furnish or allow access to information that it may withhold in accordance with Article 21.2
(Essential Security) or Article 21.4 (Disclosure of Information).

4, Protected information shall, if such information is submitted to the tribunal, be protected
from disclosure in accordance with the following procedures;
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@A) 120 days have elapsed from the date the award was rendered and no
disputing party has requested revision or annulment of the award; or

(i)  revision or annulment proceedings have been completed; and

in the case of a final award under the ICSID Additional Facility Rules, the
UNCITRAL Arbitration Rules, or the rules selected pursuant to Article
15.15.5(d),

() 90 days have elapsed from the date the award was rendered and no
disputing party has commenced a proceeding to revise, set aside, or annul
the award, or

(i)  a court has dismissed or allowed an application to revise, set aside, or
annul the award and there is no further appeal.

7. Each Party shall provide for the enforcement of an award in its territory.

8. If the respondent fails to abide by or comply with a final award, on delivery of a written
notification by the non-disputing Party, a panel shall be established under Article 20.4.4(a)
(Additional Dispute Settlement Procedures). The requesting Party may seek in such

proceedings:

(a)

(b)

a determination that the failure to abide by or comply with the final award is
inconsistent with the obligations of this Agreement; and

in accordance with the procedures set forth in Article 20.4.5(b) (Additional
Dispute Settlement Procedures), a recommendation that the respondent abide by
or comply with the final award.

9. A disputing party may seek enforcement of an arbitration award under the ICSID
Convention or the New York Convention regardless of whether proceedings have been taken
under paragraph 8.

10. A claim that is submitted to arbitration under this Section shall be considered to arise out
of a commercial relationship or transaction for purposes of Article I of the New York

Convention.

ARTICLE 15.26 : STATUS OF LETTER EXCHANGES

The following letters exchanged this day on:

(a)
(b)

Customary International Law;

Expropriation;



(© Land Expropriation; and

(d Appellate Mechanism
shall form an integral part of the Agreement.
ARTICLE 15.27 : SERVICE OF DOCUMENTS

Delivery of notices and other documents on a Party shall be made to the place named for that
Party in Annex 15D.




EXECUTIVE OFFICE OF THE PRESIDENT
THE UNITES STATES TRADE REPRESERTATIVE
WASH INGTON, B, 20508

May 6, 2003

The Honorable
George Yeo
Minister for Trade and Industry

Dear Minister Yeo:

I have the honor to refer 1o Article 15.26(d) (Status of Letter Exchanges) of the United
States - Singapore Free Trade Agreement (the “Agreement”) signed at Washington, D.C.,
on May 6, 2003,

During the negotiation of the Investment Chapter of the Agreement (Chapter 15), the

United States of America and Singapore (collectively, the “Parties”) discussed the
possibility of establishing a bilateral appellate mechanism to review awards rendered by
tribunals under that Chapter. Based on those discussions, I have the honor to confirm the
Parties” shared understanding that, within three years after the date of entry inito force of
this Agreement, the Parties shall consider whether 1o establish a bilateral appellate body
or similar mechanism to review awards rendered under Article 15.25 (Awards) in
arbitrations commenced aﬁe}f they establish the appellate body or similar mechanism.

I have the honor to propose that this understanding be treated as an integral part of the.
Agreement.

T would be grateful if you would confirm that this un&erstandmg is shared by your
Government.

Sincerely,

Dbt B Sttt

Rabmﬁ.zla(m




MINISTER FOR TRADE AND INDUSTRY
SINGAPORE

The Honotable
Rabert B. Zoellick ,
United States Trade Representative:

Dear Ambassador Zoellick:
1 have the honor to confirm receipt of your ]etter;whi& reads as follows:

“I have the honor to refer to Article 15.26(d) (Status of Letter Exchanges) of the
‘United States - Singapore Free Trade Agreement (the “Agreement”) signed at
Washington, D.C., ot May 6, 2003,

During the negotiation of the Investment Chapter of the Agreement (Chapter 15),
the United States of America and Singapore (collectively, the “Parties™) discussed
the possibility of establishing a bilateral appellate mechanism to review awards
rendered by tribunals under that Chapter, Based on those discussions, I have the
honor to confirm the Parties’ shared understanding that, within three years after
the date of entry into force of this Agreemenit, the Parties shall consider whether
to establish a bilateral appellate body or similar mechanism to review awards
rendered under Article 15.25 (Awards) in arbitrations commenced after they
‘establish the appellate body or similar mechanism.

1 have the honor 1o propose that this understanding be treated as an integral part of
the Agreement.

1 would be grateful if you would confirm that this understanding is shared by your
Goverunent.” '

1 bave the further hionor to confirm that this understanding is shared by my Government
and constitutes an integral part of the Agreement,

Sincerely,

Lo

Georae Yeo




