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rendered and no disputing party has requested revision or
annulment of the award, or

(i) revision or annulment proceedings have been
completed; and

(b) in the case of a final award under the ICSID Additional Facility
Rules or the UNCITRAL Arbitration Rules

(i) three months have elapsed from the date the award was
rendered and no disputing party has commenced a
proceeding to revise, set aside or annul the award, or

(i) a court has dismissed or allowed an application to
revise, set aside or annul the award and there is no further
appeal.

4. Each Party shalt provide for the enforcement of an award in its territory.

5. If a disputing Party fails to abide by or comply with a final award, the
Commission, on delivery of a request by a Party whose investor was a
party to the arbitration, shall establish a panel under Article 2008 (Request
for an Arbitral Panel). The requesting Party may seek in such proceedings:

(a) a determination that the failure to abide by or comply with the
final award is inconsistent with the obligations of this Agreement;
and

(b) a recommendation that the Party abide by or comply with the
final award.

6. A disputing investor may seek enforcement of an arbitration award under
the ICSID Convention, the New York Convention or the InterAmerican
Convention regardiess of whether proceedings have been taken under
paragraph 5.

7. A claim that is submitted to arbitration under this Section shall be
considered to arise out of a commercial relationship or transaction for
purposes of Article | of the New York Convention and Article | of the
InterAmerican Convention.

Article 1137: General
Time when a Claim is Submitted to Arbitration
1. A claim is submitted to arbitration under this Section when:

(a) the request for arbitration under paragraph (1) of Article 36 of
the ICSID Convention has been received by the Secretary-General;

(b) the notice of arbitration under Article 2 of Schedule C of the
ICSID Additional Facility Rules has been received by the Secretary-
General; or

(c) the notice of arbitration given under the UNCITRAL Arbitration
Rules is received by the disputing Party.

Service of Documents

2. Delivery of notice and other documents on a Party shall be made to the
place named for that Party in Annex 1137.2.

Receipts under Insurance or Guarantee Contracts

http://www.nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?articleid=161
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disputing party or, unless the disputing parties disapprove, on its own
initiative, may appoint one or more experts to report fo it in writing on any
factual issue concerning environmental, health, safety or other scientific
matters raised by a disputing party in a proceeding, subject to such terms
and conditions as the disputing parties may agree.

.
Article 1134: Interim Measures of Protection

A Tribunal may order an interim measure of protection to preserve the
rights of a disputing party, or to ensure that the Tribunal's jurisdiction is
made fully effective, including an order to preserve evidence in the
possession or control of a disputing party or to protect the Tribunal's
jurisdiction. A Tribunal may not order attachment or enjoin the application
of the measure alleged to constitute a breach referred to in Article 1116 or
1117. For purposes of this paragraph, an order includes a
recommendation.

Article 1135: Final Award

1. Where a Tribunal makes a final award against a Party, the Tribunal may
award, separately or in combination, only:

(a) monetary damages and any applicable interest;

(b) restitution of property, in which case the award shall provide that
the disputing Party may pay monetary damages and any applicable
interest in lieu of restitution.

A tribunal may also award costs in accordance with the applicable
arbitration rules.

2. Subject to paragraph 1, where a claim is made under Article 1117(1):

(a) an award of restitution of property shall provide that restitution
be made to the enterprise;

(b) an award of monetary damages and any applicable interest
shall provide that the sum be paid to the enterprise; and

(c) the award shall provide that it is made without prejudice to any
right that any person may have in the relief under applicable
domestic law.

3. A Tribunal may not order a Party to pay punitive damages.

F

Article 1136: Finality and Enforcement of an Award

1. An award made by a Tribunal shall have no binding force except
between the disputing parties and in respect of the particular case.

2. Subject to paragraph 3 and the applicable review procedure for an
interim award, a disputing party shall abide by and comply with an award
without delay.

3. A disputing party may not seek enforcement of a final award until:
(a) in the case of a final award made under the ICSID Convention

(i} 120 days have elapsed from the date the award was

http://www.nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?articleid=161 07/05/2004
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Article 1128: Participation by a Party

On written notice to the disputing parties, a Party may make submissions
to a Tribunal on a question of interpretation of this Agreement.

r.
Article 1129: Documents

1. A Party shall be entitled to receive from the disputing Party, at the cost
of the requesting Party a copy of:

(a) the evidence that has been tendered fo the Tribunal; and
(b) the written argument of the disputing parties.

2. A Party receiving information pursuant to paragraph 1 shall treat the
information as if it were a disputing Party.

.
Article 1130: Place of Arbitration

Unless the disputing parties agree otherwise, a Tribunal shall hold an
arbitration in the territory of a Party that is a party to the New York
Convention, selected in accordance with:

(a) the ICSID Additional Facility Rules if the arbitration is under
those Rules or the ICSID Convention; or

(b) the UNCITRAL Arbitration Rules if the arbitration is under those
Rules.

F
Article 1131: Governing Law

1. A Tribunal established under this Section shall decide the issues in
dispute in accordance with this Agreement and applicable rules of
international law.

2. An interpretation by the Commission of a provision of this Agreement
shall be binding on a Tribunal established under this Section.

™

Articie 1132: Interpretation of Annexes

1. Where a disputing Party asserts as a defense that the measure alleged
to be a breach is within the scope of a reservation or exception set out in
Annex |, Annex II, Annex Il or Annex IV, on request of the disputing Party,
the Tribunal shall request the interpretation of the Commission on the
issue. The Commission, within 60 days of delivery of the request, shall
submit in writing its interpretation to the Tribunal.

2. Further to Article 1131(2), a Commission interpretation submitted under
paragraph 1 shall be binding on the Tribunal. If the Commission fails to
submit an interpretation within 60 days, the Tribunal shall decide the issue.

ES

Article 1133: Expert Reports

Without prejudice to the appointment of other kinds of experts where
authorized by the applicable arbitration rules, a Tribunal, at the request ofa
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6. Where a Tribunal has been established under this Article, a disputing
investor that has submitted a claim to arbitration under Article 1116 or 1117
and that has not been named in a request made under paragraph 3 may
make a written request to the Tribunal that it be included in an order made
under paragraph 2, and shall specify in the request:

(a) the name and address of the disputing investor;
(b} the nature of the order sought; and
(c) the grounds on which the order is sought.

7. A disputing investor referred to in paragraph 6 shall deliver a copy of its
request to the disputing parties named in a request made under paragraph
3.

8. A Tribunal established under Article 1120 shall not have jurisdiction to
decide a claim, or a part of a claim, over which a Tribunal established
under this Article has assumed jurisdiction.

9. On application of a disputing party, a Tribunal established under this
Article, pending its decision under paragraph 2, may order that the
proceedings of a Tribunal established under Article 1 120 be stayed, unless
the latter Tribunal has already adjourned its proceedings.

10. A disputing Party shall deliver to the Secretariat, within 15 days of
receipt by the disputing Party, a copy of:

(a) a request for arbitration made under paragraph (1) of Article 36
of the ICSID Convention;

(b) a notice of arbitration made under Article 2 of Schedule C of the
ICSID Additional Facility Rules; or

(c) a notice of arbitration given under the UNCITRAL Arbitration
Rules.

11. A disputing Party shall deliver to the Secretariat a copy of a request
made under paragraph 3:

(a) within 15 days of receipt of the request, in the case of a request
made by a disputing investor;

(b) within 15 days of making the request, in the case of a request
made by the disputing Party.

12. A disputing Party shall deliver to the Secretariat a copy of a request
made under paragraph 6 within 15 days of receipt of the request.

13. The Secretariat shall maintain a public register of the documents
referred to in paragraphs 10, 11 and 12.

FN
Article 1127: Notice
A disputing Party shall deliver to the other Parties:

(a) written notice of a claim that has been submitted to arbitration
no later than 30 days after the date that the claim is submitted; and

(b) copies of all pleadings filed in the arbitration.

o ttp://www.naftwsec*alena.org/DefaultSite/legal/index_e.aspx?articleidz1 61
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Schedule C to the ICSID Additional Facility Rules, and without prejudice to
an objection to an arbitrator based on Article 1124(3) or on a ground other
than nationality:

(a) the disputing Party agrees to the appointment of each individual
member of a Tribunal established under the ICSID Convention or
the ICSID Additional Facility Rules;

(b) a disputing investor referred to in Article 1116 may submita
claim to arbitration, or continue a claim, under the ICSID
Convention or the ICSID Additional Facility Rules, only on condition
that the disputing investor agrees in writing to the appointment of
each individual member of the Tribunal; and

(c) a disputing investor referred to in Article 1117(1) may submit a
claim to arbitration, or continue a claim, under the ICSID
Convention or the ICSID Additional Facility Rules, only on condition
that the disputing investor and the enterprise agree in writing to the
appointment of each individual member of the Tribunal.

Article 1126: Consolidation

1. A Tribunal established under this Article shall be established under the
UNCITRAL Arbitration Rules and shall conduct its proceedings in
accordance with those Rules, except as modified by this Section.

2. Where a Tribunal established under this Article is satisfied that claims

have been submitted to arbitration under Article 1120 that have a question

of law or fact in common, the Tribunal may, in the interests of fair and

efficient resolution of the claims, and after hearing the disputing parties, by

order:

(a) assume jurisdiction over, and hear and determine together, all
or part of the claims; or

(b) assume jurisdiction over, and hear and determine one or more
of the claims, the determination of which it believes would assist in
the resolution of the others.

3. A disputing party that seeks an order under paragraph 2 shall request
the Secretary-General to establish a Tribunal and shall specify in the
request:

(a) the name of the disputing Party or disputing investors against
which the order is sought;

(b) the nature of the order sought; and
(c) the grounds on which the order is sought.

4. The disputing party shall deliver to the disputing Party or disputing
investors against which the order is sought a copy of the request. .

5. Within 60 days of receipt of the request, the Secretary-General shall
establish a Tribunal comprising three arbitrators. The Secretary-General
shall appoint the presiding arbitrator from the roster referred to in Article
1124(4). In the event that no such presiding arbitrator is available to serve,
the Secretary-General shall appoint, from the ICSID Panel of Arbitrators, a
presiding arbitrator who is not a national of any of the Parties. The
Secretary-General shall appoint the two other members from the roster
referred to in Article 1124(4), and to the extent not available from that
roster, from the ICSID Panel of Arbitrators, and to the extent not available
from that Panel, in the discretion of the Secretary-General. One member
shall be a national of the disputing Party and one member shall be a
national of a Party of the disputing investors.

http://www.nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?articleid=161 07105/ 26@4




Chapter Eleven (Part 2)

(b) Annex 1120.1(b) shall not apply.

Article 1122: Consent to Arbitration

1. Each Party consents to the submission of a claim to arbitration in
accordance with the procedures set out in this Agreement.

2. The consent given by paragraph 1 and the submission by a disputing
investor of a claim to arbitration shall satisfy the requirement of:

(a) Chapter Il of the ICSID Convention (Jurisdiction of the Centre)
and the Additional Facility Rules for written consent of the parties;

(b) Article 1l of the New York Convention for an agreement in
writing; and

(c) Article | of the InterAmerican Convention for an agreement.

FN
Article 1123: Number of Arbitrators and Method of Appointment

Except in respect of a Tribunal established under Article 1126, and unless
the disputing parties otherwise agree, the Tribunal shall comprise three
arbitrators, one arbitrator appointed by each of the disputing parties and
the third, who shall be the presiding arbitrator, appointed by agreement of
the disputing parties.

Fs

Article 1124: Constitution of a Tribunal When a Party Fails to Appoint
an Arbitrator or the Disputing Parties Are Unable to Agree on a
Presiding Arbitrator

1. The Secretary-General shall serve as appointing authority for an
arbitration under this Section.

2. If a Tribunal, other than a Tribunal established under Article 1126, has
not been constituted within 90 days from the date that a claim is submitted
to arbitration, the Secretary-General, on the request of either disputing
party, shall appoint, in his discretion, the arbitrator or arbitrators not yet
appointed, except that the presiding arbitrator shall be appointed in
accordance with paragraph 3.

3. The Secretary-General shall appoint the presiding arbitrator from the
roster of presiding arbitrators referred to in paragraph 4, provided that the
presiding arbitrator shall not be a national of the disputing Party or a
national of the Party of the disputing investor. In the event that no such
presiding arbitrator is available to serve, the Secretary-General shall
appoint, from the ICSID Panel of Arbitrators, a presiding arbitrator who is
not a national of any of the Parties.

4. On the date of entry into force of this Agreement, the Parties shall
establish, and thereafter maintain, a roster of 45 presiding arbitrators
meeting the qualifications of the Convention and rules referred to in Article
1120 and experienced in international law and investment matters. The
roster members shall be appointed by consensus and without regard to
nationality.

.
Article 1125: Agreement to Appointment of Arbitrators

For purposes of Article 39 of the ICSID Convention and Article 7 of

ttp://www.nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?articleid=161
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Article 1134: Interim Measures of Protection

Arti 1135: Final Award

1 36: Finality and Enforcement of an Award
Article 1137: General

Section C - Definitions
Article 1138: Definitions

.1: Submission of a Claim to Arbitration

Anr 2: Service of Documents on a Party Under Section B
Annex 113 4: Publication of an Award

Annex 1138.2: Exclusions from Dispute Settlement

Y

Article 1121: Conditions Precedent to Submission of a Claim to
Arbitration

1. A disputing investor may submit a claim under Article 1116 to arbitration
only if:

(a) the investor consents to arbitration in accordance with the
procedures set out in this Agreement; and

(b) the investor and, where the claim is for loss or damage to an
interest in an enterprise of another Party that is a juridical person
that the investor owns or controls directly or indirectly, the
enterprise, waive their right to initiate or continue before any
administrative tribunal or court under the law of any Party, or other
dispute settlement procedures, any proceedings with respect to the
measure of the disputing Party that is alleged to be a breach
referred to in Article 1116, except for proceedings for injunctive,
declaratory or other extraordinary relief, not involving the payment
of damages, before an administrative tribunal or court under the law
of the disputing Party.

2. A disputing investor may submit a claim under Article 1117 to arbitration
only if both the investor and the enterprise:

(a) consent to arbitration in accordance with the procedures set out
in this Agreement; and

(b) waive their right to initiate or continue before any administrative
tribunal or court under the law of any Party, or other dispute
settlement procedures, any proceedings with respect to the
measure of the disputing Party that is alleged to be a breach
referred to in Article 1117, except for proceedings for injunctive,
declaratory or other extraordinary relief, not involving the payment
of damages, before an administrative tribunal or court under the law
of the disputing Party.

3. A consent and waiver required by this Article shall be in writing, shall be
delivered to the disputing Party and shall be included in the submission of
a claim to arbitration.

4. Only where a disputing Party has deprived a disputing investor of control
of an enterprise:

(a) a waiver from the enterprise under paragraph 1(b) or 2(b) shall
not be required; and

http://www .nafta-sec-alena.org/ DefaultSite/legal/index_e.aspx?articleid=161
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2. The applicable arbitration rules shall govern the arbitration except to the
extent modified by this Section.

CONTINUE >>

important Notices Date Modified: 2003-04-24

%ihttp://Www.naﬁa—sec»alena.org/DefaultSite/Iegal/index_e.aspx?ArticleIDzl60 07/05/2004
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(b) Article 1502(3)(a) (Monopolies and State Enterprises) where the
monopoly has acted in a manner inconsistent with the Party's
obligations under Section A, and that the enterprise has incurred
loss or damage by reason of, or arising out of, that breach.

2. An investor may not make a claim on behalf of an enterprise described
in paragraph 1 if more than three years have elapsed from the date on
which the enterprise first acquired, or shouid have first acquired,
knowledge of the alleged breach and knowledge that the enterprise has
incurred loss or damage.

3. Where an investor makes a claim under this Article and the investor or a
non-controlling investor in the enterprise makes a claim under Article 1116
arising out of the same events that gave rise to the claim under this Article,
and two or more of the claims are submitted to arbitration under Article
1120, the claims should be heard together by a Tribunal established under
Article 1126, unless the Tribunal finds that the interests of a disputing party
would be prejudiced thereby.

4. An investment may not make a claim under this Section. |

s

Article 1118: Settiement of a Claim through Consuitation and
Negotiation

The disputing parties should first attempt to settle a claim through
consultation or negotiation.

™

Article 1119: Notice of Intent to Submit a Claim to Arbitration

The disputing investor shall deliver to the disputing Party written notice of
its intention to submit a claim to arbitration at least 90 days before the
claim is submitted, which notice shall specify:

(a) the name and address of the disputing investor and, where a
claim is made under Article 1117, the name and address of the
enterprise;

(b) the provisions of this Agreement alleged to have been breached
and any other relevant provisions;

(c) the issues and the factual basis for the claim; and

(d) the relief sought and the approximate amount of damages
claimed.

Article 1120: Submission of a Claim to Arbitration

1. Except as provided in Annex 1120.1, and provided that six months have
elapsed since the events giving rise fo a claim, a disputing investor may
submit the claim to arbitration under:

(a) the ICSID Convention, provided that both the disputing Party
and the Party of the investor are parties to the Convention;

(b) the Additional Facility Rules of ICSID, provided that either the
disputing Party or the Party of the investor, but not both, is a party
to the ICSID Convention; or

(c) the UNCITRAL Arbitration Rules.

R

http://www .nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?ArticleID=160 07/05/2084 %
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Article 1114: Environmental Measures

1. Nothing in this Chapter shall be construed to prevent a Party from
adopting, maintaining or enforcing any measure otherwise consistent with
this Chapter that it considers appropriate to ensure that investment activity
in its territory is undertaken in a manner sensitive to environmental
concerns.

2. The Parties recognize that it is inappropriate fo encourage investment by
relaxing domestic health, safety or environmental measures. Accordingly, a
Party should not waive or otherwise derogate from, or offer to waive or
otherwise derogate from, such measures as an encouragement for the
establishment, acquisition, expansion or retention in its territory of an
investment of an investor. If a Party considers that another Party has
offered such an encouragement, it may request consultations with the
other Party and the two Parties shall consult with a view to avoiding any
such encouragement.

Section B Settlement of Disputes between a Party
and
an Investor of Another Party

Article 1115: Purpose

Without prejudice to the rights and obligations of the Parties under Chapter
Twenty (Institutional Arrangements and Dispute Settlement Procedures),
this Section establishes a mechanism for the settlement of investment
disputes that assures both equal treatment among investors of the Parties
in accordance with the principle of international reciprocity and due process
before an impartial fribunal.

i,
Article 1116: Claim by an Investor of a Party on lts Own Behalf

1. An investor of a Party may submit to arbitration under this Section a
claim that another Party has breached an obligation under:

(a) Section A or Article 1503(2) (State Enterprises), or

(b) Article 1502(3)(a) (Monopolies and State Enterprises) where the
monopoly has acted in a manner inconsistent with the Party's
obligations under Section A,

and that the investor has incurred loss or damage by reason of, or arising
out of, that breach.

2. An investor may not make a claim if more than three years have elapsed
from the date on which the investor first acquired, or should have first
acquired, knowledge of the alleged breach and knowledge that the investor
has incurred loss or damage.

s

Article 1117: Claim by an Investor of a Party on Behaif of an
Enterprise

1. An investor of a Party, on behalf of an enterprise of another Party that is
a juridical person that the investor owns or controls directly or indirectly,
may submit to arbitration under this Section a claim that the other Party
has breached an obligation under:

(a) Section A or Article 1503(2) (State Enterprises), or

%http -/lwww .nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?ArticlelD=160 07/05/2004
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discriminatory measure of general application shall not be considered a
measure tantamount to an expropriation of a debt security or loan covered
by this Chapter solely on the ground that the measure imposes costs on
the debtor that cause it to default on the debt.

.
Article 1111: Special Formalities and Information Requirements

1. Nothing in Article 1102 shall be construed to prevent a Party from
adopting or maintaining a measure that prescribes special formalities in
connection with the establishment of investments by investors of another
Party, such as a requirement that investors be residents of the Party or that
investments be legally constituted under the laws or regulations of the
Party, provided that such formalities do not materially impair the
protections afforded by a Party to investors of another Party and
investments of investors of another Party pursuant to this Chapter.

2. Notwithstanding Articles 1102 or 1103, a Party may require an investor
of another Party, or its investment in its territory, to provide routine
information concerning that investment solely for informational or statistical
purposes. The Party shall protect such business information that is
confidential from any disclosure that would prejudice the competitive
position of the investor or the investment. Nothing in this paragraph shall
be construed to prevent a Party from otherwise obtaining or disclosing
information in connection with the equitable and good faith application of its
law.

Article 1112: Relation to Other Chapters

1. In the event of any inconsistency between this Chapter and another
Chapter, the other Chapter shall prevail to the extent of the inconsistency.

2. A requirement by a Party that a service provider of another Party post a
bond or other form of financial security as a condition of providing a service
into its territory does not of itself make this Chapter applicable to the
provision of that crossborder service. This Chapter applies to that Party's
treatment of the posted bond or financial security.

Fs
Article 1113: Denial of Benefits

1. A Party may deny the benefits of this Chapter to an investor of another
Party that is an enterprise of such Party and to investments of such
investor if investors of a non-Party own or control the enterprise and the
denying Party:

(a) does not maintain diplomatic relations with the non-Party; or

(b) adopts or maintains measures with respect to the non-Party that
prohibit transactions with the enterprise or that would be violated or
circumvented if the benefits of this Chapter were accorded to the
enterprise or to its investments.

2. Subject to prior notification and consultation in accordance with Articles
1803 (Notification and Provision of Information) and 2006 (Consulitations),
a Party may deny the benefits of this Chapter to an investor of another
Party that is an enterprise of such Party and to investments of such
investors if investors of a non-Party own or control the enterprise and the
enterprise has no substantial business activities in the territory of the Party
under whose law it is constituted or organized.

ES
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(d) reports of transfers of currency or other monetary instruments;
or

(e) ensuring the satisfaction of judgments in adjudicatory
proceedings.

5. Paragraph 3 shall not be construed to prevent a Party from imposing any
measure through the equitable, non-discriminatory and good faith
application of its laws relating to the matters set out in subparagraphs (a)
through (e) of paragraph 4.

6. Notwithstanding paragraph 1, a Party may restrict transfers of returns in
kind in circumstances where it could otherwise restrict such transfers under
this Agreement, including as set out in paragraph 4.

F
Article 1110: Expropriation and Compensation

1. No Party may directly or indirectly nationalize or expropriate an
investment of an investor of another Party in its territory or take a measure
tantamount to nationalization or expropriation of such an investment
("expropriation"), except:

(a) for a public purpose;
(b) on a non-discriminatory basis;
(c) in accordance with due process of law and Article 1105(1); and

{d) on payment of compensation in accordance with paragraphs 2
through 6.

2. Compensation shall be equivalent to the fair market value of the
expropriated investment immediately before the expropriation took place
("date of expropriation"), and shall not reflect any change in value occurring
because the intended expropriation had become known earlier. Valuation
criteria shall include going concem value, asset value including declared
tax value of tangible property, and other criteria, as appropriate, to
determine fair market value.

3. Compensation shall be paid without delay and be fully realizable.

4. If payment is made in a G7 currency, compensation shall include interest
at a commercially reasonable rate for that currency from the date of
expropriation until the date of actual payment.

5. If a Party elects to pay in a currency other than a G7 currency, the
amount paid on the date of payment, if converted into a G7 currency at the
market rate of exchange prevailing on that date, shall be no less than if the
amount of compensation owed on the date of expropriation had been
converted into that G7 currency at the market rate of exchange prevailing
on that date, and interest had accrued at a commercially reasonable rate
for that G7 currency from the date of expropriation until the date of
payment.

6. On payment, compensation shall be freely transferable as provided in
Article 1109.

7. This Article does not apply to the issuance of compulsory licenses
granted in relation to inteflectual property rights, or to the revocation,
limitation or creation of intellectual property rights, to the extent that such
issuance, revocation, limitation or creation is consistent with Chapter
Seventeen (Intellectual Property).

8. For purposes of this Article and for greater certainty, a non-

“http://www .nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?ArticleID=160 07/05/2004
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agreements, or with respect to sectors, set out in its Schedule to Annex V.
7. Articles 1102, 1103 and 1107 do not apply to:
(a) procurement by a Party or a state enterprise; or

(b) subsidies or grants provided by a Party or a state enterprise,
including government supported loans, guarantees and insurance.

8. The provisions of:

(a) Article 1106(1)(a), (b) and (c), and (3)(a) and (b) do not apply to
qualification requirements for goods or services with respect to
export promotion and foreign aid programs;

(b) Article 1108(1)(b), (c), (f) and (g), and (3)(a) and (b) do not
apply to procurement by a Party or a state enterprise; and

(c) Article 1106(3)(a) and (b) do not apply to requirements imposed
by an importing Party relating to the content of goods necessary to
qualify for preferential tariffs or preferential quotas.

A
Article 1109: Transfers

1. Each Party shall permit all fransfers relating to an investment of an
investor of another Party in the territory of the Party to be made freely and
without delay. Such transfers include:

(a) profits, dividends, interest, capital gains, royalty payments,
management fees, technical assistance and other fees, returns in
kind and other amounts derived from the investment;

(b) proceeds from the sale of all or any part of the investment or
from the partial or complete liquidation of the investment;

(c) payments made under a contract entered into by the investor, or
its investment, including payments made pursuant to a loan
agreement;

(d) payments made pursuant to Article 1110; and

{e) payments arising under Section B.

2. Each Party shall permit transfers to be made in a freely usable currency
at the market rate of exchange prevailing on the date of transfer with
respect to spot transactions in the currency to be transferred.

3. No Party may require its investors to transfer, or penalize its investors
that fail to transfer, the income, earnings, profits or other amounts derived
from, or attributable to, investments in the territory of another Party.

4. Notwithstanding paragraphs 1 and 2, a Party may prevent a transfer
through the equitable, non-discriminatory and good faith application ofits
laws relating to:

(a) bankruptcy, insolvency or the protection of the rights of
creditors;

(b) issuing, trading or dealing in securities;

(c) criminal or penal offenses;
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(b) necessary to protect human, animal or plant life or health; or

(c) necessary for the conservation of living or non-living exhaustible
natural resources.

r-
Article 1107: Senior Management and Boards of Directors

1. No Party may require that an enterprise of that Party that is an
investment of an investor of another Party appoint fo senior management
positions individuals of any particular nationality.

2. A Party may require that a majority of the board of directors, or any
committee thereof, of an enterprise of that Party that is an investment of an
investor of another Party, be of a particular nationality, or resident in the
territory of the Party, provided that the requirement does not materially
impair the ability of the investor to exercise control over its investment.

.
Article 1108: Reservations and Exceptions
1. Articles 1102, 1103, 1106 and 1107 do not apply to:

(a) any existing non-conforming measure that is maintained by

(i) a Party at the federal level, as set out in its Schedule to
Annex | or Hll,

(iiy a state or province, for two years after the date of entry
into force of this Agreement, and thereafter as set out by a
Party in its Schedule to Annex | in accordance with
paragraph 2, or

(iii) a local government;

(b) the continuation or prompt renewal of any non-conforming
measure referred to in subparagraph (a); or

(¢) an amendment to any non-conforming measure referred to in
subparagraph (a) to the extent that the amendment does not
decrease the conformity of the measure, as it existed immediately
before the amendment, with Articles 1102, 1103, 1106 and 1107.

2. Each Party may set out in its Schedule to Annex |, within two years of
the date of entry into force of this Agreement, any existing nonconforming
measure maintained by a state or province, not including a local
government.

3. Articles 1102, 1103, 1106 and 1107 do not apply to any measure that a
Party adopts or maintains with respect to sectors, subsectors or activities,
as set out in its Schedule to Annex il

4. No Party may, under any measure adopted after the date of entry into
force of this Agreement and covered by its Schedule to Annex i1, require an
investor of another Party, by reason of its nationality, to sell or otherwise
dispose of an investment existing at the time the measure becomes
effective.

5. Articles 1102 and 1103 do not apply to any measure that is an exception
to, or derogation from, the obligations under Article 1703 (Intellectual
Property National Treatment) as specifically provided for in that Article.

6. Article 1103 does not apply to treatment accorded by a Party pursuant to
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(a) to export a given level or percentage of goods or services;
(b) to achieve a given level or percentage of domestic content;

(c) to purchase, use or accord a preference to goods produced or
services provided in its territory, or to purchase goods or services
from persons in its territory;

(d) to relate in any way the volume or value of imports to the
volume or value of exports or to the amount of foreign exchange
inflows associated with such investment;

(e) to restrict sales of goods or services in its territory that such
investment produces or provides by relating such sales in any way
to the volume or value of its exports or foreign exchange earnings;

(f) to transfer technology, a production process or other proprietary
knowledge to a person in its territory, except when the requirement
is imposed or the commitment or undertaking is enforced by a
court, administrative tribunal or competition authority to remedy an
alleged violation of competition laws or to act in a manner not
inconsistent with other provisions of this Agreement; or

(g) to act as the exclusive supplier of the goods it produces or
services it provides to a specific region or world market.

2. A measure that requires an investment to use a technology to meet
generally applicable health, safety or environmental requirements shall not
be construed to be inconsistent with paragraph 1(f). For greater certainty,
Articles 1102 and 1103 apply to the measure.

3. No Party may condition the receipt or continued receipt of an advantage,
in connection with an investment in its territory of an investor of a Party or
of a non-Party, on compliance with any of the following requirements:

(a) to achieve a given level or percentage of domestic content;

(b) to purchase, use or accord a preference to goods produced in
its territory, or to purchase goods from producers in its territory;

(c) to relate in any way the volume or value of imports to the
volume or value of exports or to the amount of foreign exchange
inflows associated with such investment; or

(d) to restrict sales of goods or services in its territory that such
investment produces or provides by relating such sales in any way
to the volume or value of its exports or foreign exchange earnings.

4. Nothing in paragraph 3 shall be construed to prevent a Party from
conditioning the receipt or continued receipt of an advantage, in connection
with an investment in its territory of an investor of a Party or of a non-Party,
on compliance with a requirement to locate production, provide a service,
train or employ workers, construct or expand particular facilities, or carry
out research and development, in its territory.

5. Paragraphs 1 and 3 do not apply to any requirement other than the
requirements set out in those paragraphs.

6. Provided that such measures are not applied in an arbitrary or
unjustifiable manner, or do not constitute a disguised restriction on
international trade or investment, nothing in paragraph 1(b) or (c) or 3(a) or
(b) shall be construed to prevent any Party from adopting or maintaining
measures, including environmental measures:

(a) necessary to secure compliance with laws and regulations that
are not inconsistent with the provisions of this Agreement;
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with respect to a state or province, treatment no less favorable than the
most favorable treatment accorded, in like circumstances, by that state or
province to investors, and to investments of investors, of the Party of which
it forms a part.

4. For greater certainty, no Party may:

(a) impose on an investor of another Party a requirement that a
minimum level of equity in an enterprise in the territory of the Party
be held by its nationals, other than nominal qualifying shares for
directors or incorporators of corporations; or

(b) require an investor of another Party, by reason of its nationality,
to sell or otherwise dispose of an investment in the territory of the

Party.

M,

Article 1103: Most-Favored-Nation Treatment

1. Each Party shall accord to investors of another Party treatment no less
favorable than that it accords, in like circumstances, to investors of any
other Party or of a non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition
of investments.

2. Each Party shall accord to investments of investors of another Party
treatment no less favorable than that it accords, in like circumstances, to
investments of investors of any other Party or of a non-Party with respect
to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.

rs

Article 1104: Standard of Treatment

Each Party shall accord to investors of another Party and to investments of
investors of another Party the better of the treatment required by Articles
1102 and 1103.

s

Article 1105: Minimum Standard of Treatment

1. Each Party shall accord to investments of investors of another Party
treatment in accordance with international law, including fair and equitable
treatment and full protection and security.

2. Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b),
each Party shall accord to investors of another Party, and to investments of
investors of another Party, non-discriminatory treatment with respect to
measures it adopts or maintains relating to losses suffered by investments
in its territory owing to armed conflict or civil strife.

3. Paragraph 2 does not apply to existing measures relating to subsidies or
grants that would be inconsistent with Article 1102 but for Article 1 108(7)

(b).

e
Article 1106: Performance Reguirements

1. No Party may impose or enforce any of the following requirements, or
enforce any commitment or undertaking, in connection with the
establishment, acquisition, expansion, management, conduct or operation
of an investment of an investor of a Party or of a non-Party in its territory:
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Article 1134: Interim Measures of Protection
Article 1135: Final Award

Article 1136: Finality and Enforcement of an Award
Article 1137: General

Article 1138: Exclusions

Section C - Definitions
Article 1139: Definitions

Annex 1120.1: Submission of a Claim to Arbitration

Annex 1137.2: Service of Documents on a Party Under Section B
Annex 1137.4: Publication of an Award

Annex 1138.2: Exclusions from Dispute Settlement

Section A - Investment

Article 1101: Scope and Coverage

1. This Chapter applies to measures adopted or maintained by a Party
relating to:

(a) investors of another Party;

(b) investments of investors of another Party in the territory of the
Party; and

(c) with respect to Articles 1106 and 1114, all investments in the
territory of the Party.

2. A Party has the right to perform exclusively the economic activities set
out in Annex HlI and to refuse to permit the establishment of investment in
such activities.

3. This Chapter does not apply to measures adopted or maintained by a
Party to the extent that they are covered by Chapter Fourteen (Financial
Services).

4. Nothing in this Chapter shall be construed to prevent a Party from
providing a service or performing a function such as law enforcement,
correctional services, income security or insurance, social security or
insurance, social welfare, public education, public training, health, and child
care, in a manner that is not inconsistent with this Chapter.

i
Article 1102: National Treatment

1. Each Party shall accord to investors of another Party treatment no less
favorable than that it accords, in like circumstances, to its own investors
with respect to the establishment, acquisition, expansion, management,
conduct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party
treatment no less favorable than that it accords, in like circumstances, to
investrnents of its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments.

3. The treatment accorded by a Party under paragraphs 1 and 2 means,
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1. The Agreement Between the Government of Canada and the
Government of the United States of America Concerning the
Transboundary Movement of Hazardous Waste, signed at Ottawa, October
28, 1986.

2. The Agreement Between the United States of America and the United
Mexican States on Cooperation for the Protection and Improvement of the
Environment in the Border Area, signed at La Paz, Baja California Sur,
August 14, 1983.

Important Notices Date Modified: 2004-03-24
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multilateral cooperation to expand and enhance the benefits of this
Agreement.

2. The Parties shall interpret and apply the provisions of this Agreement in
the light of its objectives set out in paragraph 1 and in accordance with
applicable rules of international law.

Acrticle 103: Relation to Other Agreements

1. The Parties affirm their existing rights and obligations with respect to
each other under the General Agreement on Tariffs and Trade and other
agreements to which such Parties are party.

2. In the event of any inconsistency between this Agreement and such
other agreements, this Agreement shall prevail to the extent of the
inconsistency, except as otherwise provided in this Agreement.

Article 104: Relation to Environmental and Conservation Agreements

1. In the event of any inconsistency between this Agreement and the
specific trade obligations set out in:

a) the Convention on International Trade in Endangered Species of
Wild Fauna and Flora, done at Washington, March 3, 1973, as
amended June 22, 1979,

b) the Montreal Protocol on Substances that Deplete the Ozone
Layer, done at Montreal, September 16, 1987, as amended June
29, 1990,

c) the Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal, done at
Basel, March 22, 1989, on its entry into force for Canada, Mexico
and the United States, or

d) the agreements set out in Annex 104.1,

such obligations shall prevail to the extent of the inconsistency, provided
that where a Party has a choice among equally effective and reasonably
available means of complying with such obligations, the Party chooses the
alternative that is the least inconsistent with the other provisions of this
Agreement.

2. The Parties may agree in writing to modify Annex 104.1 to include any
amendment to an agreement referred to in paragraph 1, and any other
environmental or conservation agreement.

Article 105: Extent of Obligations

The Parties shall ensure that all necessary measures are taken in order to
give effect to the provisions of this Agreement, including their observance,
except as otherwise provided in this Agreement, by state and provincial
governments.

«Annex 104.1

Bilateral and Other Environmental and Conservation
Agreemenis
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Article 101: Establishment of the Free Trade Area

The Parties to this Agreement, consistent with Article XXIV of the General
Agreement on Tariffs and Trade, hereby establish a free trade area.

Article 102: Objectives

1. The objectives of this Agreement, as elaborated more specifically
through its principles and rules, including national treatment, most-favored-
nation treatment and transparency, are fo:

a) eliminate barriers to trade in, and facilitate the cross-border
movement of, goods and services between the territories of the
Parties;

b) promote conditions of fair competition in the free trade area;

¢) increase substantially investment opportunities in the territories
of the Parties;

d) provide adequate and effective protection and enforcement of
intellectual property rights in each Party's territory;

e) create effective procedures for the implementation and
application of this Agreement, for its joint administration and for the
resolution of disputes; and

f} establish a framework for further trilateral, regional and
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Mational Sections

The Government of Canada, the Government of the United Mexican States
and the Government of the United States of America, resolved to:

STRENGTHEN the special bonds of friendship and cooperation
among their nations;

understan ng CONTRIBUTE to the harmonious development and expansion of
some terms? world trade and provide a catalyst to broader international

Use our Glossary cooperation;

CREATE an expanded and secure market for the goods and
services produced in their territories;

Questions

REDUCE distortions to trade;

ESTABLISH clear and mutually advantageous rules governing their
frade;

ENSURE a predictable commercial framework for business
planning and investment;

BUILD on their respective rights and obligations under the General
Agreement on Tariffs and Trade and other multilateral and bilateral
instruments of cooperation;

ENHANCE the competitiveness of their firms in global markets;

FOSTER creativity and innovation, and promote trade in goods and
services that are the subject of intellectual property rights;

CREATE new employment opportunities and improve working
conditions and living standards in their respective territories;

UNDERTAKE each of the preceding in a manner consistent with
environmental protection and conservation;

PRESERVE their flexibility to safeguard the public weifare;
PROMOTE sustainable development;

STRENGTHEN the development and enforcement of
environmental laws and regulations; and

PROTECT, enhance and enforce basic workers' rights;
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3. In an arbitration under this Section, a Party shall not assert, as a
defense, counterclaim, right of setoff or otherwise, that the disputing
investor has received or will receive, pursuant to an insurance or guarantee
contract, indemnification or other compensation for all or part of its alleged
damages.

Publication of an Award

4. Annex 1137.4 applies to the Parties specified in that Annex with respect
to publication of an award.

L,
Article 1138: Exclusions

1. Without prejudice to the applicability or non-applicability of the dispute
settlement provisions of this Section or of Chapter Twenty (Institutional
Arrangements and Dispute Settlement Procedures) to other actions taken
by a Party pursuant to Article 2102 (National Security), a decision by a
Party to prohibit or restrict the acquisition of an investment in its territory by
an investor of another Party, or its investment, pursuant to that Article shall
not be subject to such provisions.

2. The dispute settlement provisions of this Section and of Chapter Twenty
shall not apply to the matters referred to in Annex 1138.2.

Section C - Definitions

Article 1139: Definitions

For purposes of this Chapter:

disputing investor means an investor that makes a claim under Section

[

disputing parties means the disputing investor and the disputing Party;
disputing party means the disputing investor or the disputing Party;

disputing Party means a Party against which a claim is made under
Section B;

enterprise means an "enterprise” as defined in Article 201 (Definitions of
General Application), and a branch of an enterprise;

enterprise of a Party means an enterprise constituted or organized under
the law of a Party, and a branch located in the territory of a Party and
carrying out business activities there.

equity or debt securities includes voting and non-voting shares, bonds,
convertible debentures, stock options and warrants;

G7 Currency means the currency of Canada, France, Germany, ltaly,
Japan, the United Kingdom of Great Britain and Northern Ireland or the
United States;

ICSID means the International Centre for Settlement of Investment
Disputes;

ICSID Convention means the Convention on the Seftlement of Investment
Disputes between States and Nationals of other States, done at
Washington, March 18, 1965;
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interAmerican Convention means the InterAmerican Convention on
International Commercial Arbitration, done at Panama, January 30, 1975;

investment means:
(a) an enterprise;
(b) an equity security of an enterprise;
(c) a debt security of an enterprise
(i) where the enterprise is an affiliate of the investor, or

(i) where the original maturity of the debt security is at least
three years,

but does not include a debt security, regardless of original
maturity, of a state enterprise;

(d) a loan to an enterprise
(i) where the enterprise is an affiliate of the investor, or

(i) where the original maturity of the loan is at least three
years,

but does not include a loan, regardless of original maturity,
to a state enterprise;

(e) an interest in an enterprise that entitles the owner to share in
income or profits of the enterprise;

(f) an interest in an enterprise that entitles the owner to share in the
assets of that enterprise on dissolution, other than a debt security
or a loan excluded from subparagraph (c) or (d);

(g) real estate or other property, tangible or intangible, acquired in
the expectation or used for the purpose of economic benefit or
other business purposes; and

(h) interests arising from the commitment of capital or other
resources in the territory of a Party to economic activity in such
territory, such as under

(i) contracts involving the presence of an investor's property
in the territory of the Party, including turnkey or construction
contracts, or concessions, or

(ii) contracts where remuneration depends substantially on
the production, revenues or profits of an enterprise;

but investment does not mean,
(i) claims to money that arise solely from

(i) commercial contracts for the sale of goods or services by
a national or enterprise in the territory of a Party to an
enterprise in the territory of another Party, or

(if) the extension of credit in connection with a commercial
fransaction, such as trade financing, other than a loan
covered by subparagraph (d); or

http://www.nafta-sec-alena.org/DefaultSite/legal/index_e.aspx? articleid=161
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(j) any other claims to money,

that do not involve the kinds of interests set out in subparagraphs (a)
through (h);

investment of an investor of a Party means an investment owned or
controlled directly or indirectly by an investor of such Party;

investor of a Party means a Party or state enterprise thereof, or a national
or an enterprise of such Party, that seeks to make, is making or has made
an investment;

investor of a non-Party means an investor other than an investor ofa
Party, that seeks to make, is making or has made an investment;

New York Convention means the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, done at New
York, June 10, 1958;

Secretary-General means the Secretary-General of ICSID;
transfers means transfers and international payments;

Tribunal means an arbitration tribunal established under Article 1120 or
1126; and

UNCITRAL Arbitration Rules means the arbitration rules of the United
Nations Commission on International Trade Law, approved by the United
Nations General Assembly on December 15, 1976.

s Annex 1120.1
Submission of a Claim to Arbitration
Mexico

With respect to the submission of a claim to arbitration:

(a) an investor of another Party may not ailege that Mexico has
breached an obligation under:

(i) Section A or Article 1503(2) (State Enterprises), or

(ii) Articte 1502(3)(a) (Monopolies and State Enterprises)
where the monopoly has acted in a manner inconsistent
with the Party's obligations under Section A,

both in an arbitration under this Section and in
proceedings before a Mexican court or
administrative tribunal; and

(b) where an enterprise of Mexico that is a juridical person that an
investor of another Party owns or controls directly or indirectly
alleges in proceedings before a Mexican court or administrative
tribunal that Mexico has breached an obligation under:

(i) Section A or Article 1503(2) (State Enterprises), or

(if) Article 1502(3)(a) (Monopolies and State Enterprises)
where the monopoly has acted in a manner inconsistent
with the Party's obligations under Section A,

the investor may not allege the breach in an arbitration under this
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Section.

«Annex 1137.2

Service of Documents on a Party Under Section B

Each Party shall set out in this Annex and publish in its official journat by
January 1, 1994, the place for delivery of notice and other documents
under this Section.

~Annex 1137.4
Publication of an Award

Canada

Where Canada is the disputing Party, either Canada or a disputing investor
that is a party to the arbitration may make an award public.

Mexico

Where Mexico is the disputing Party, the applicable arbitration rules apply
to the publication of an award.

United States

Where the United States is the disputing Party, either the United States or
a disputing investor that is a parly to the arbitration may make an award
public. .-

~Annex 1138.2
Exclusions from Dispute Settlement

Canada

A decision by Canada following a review under the Investment Canada
Act, with respect to whether or not to permit an acquisition that is subject to
review, shall not be subject to the dispute settlement provisions of Section
B or of Chapter Twenty (Institutional Arrangements and Dispute Settlement
Procedures).

Mexico

A decision by the National Commission on Foreign Investment ("Comisién
Nacional de Inversiones Extranjeras") following a review pursuant to Annex
I, page IM4, with respect to whether or not to permit an acquisition that is
subject to review, shall not be subject to the dispute settiement provisions
of Section B or of Chapter Twenty (Institutional Arrangements and Dispute
Settlement Procedures).

Important Notices Date Modified: 2003-07-10
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Section A - Institutions

i,
Article 2001: The Free Trade Commission

1. The Parties hereby establish the Free Trade Commission, comprising
cabinet-level representatives of the Parties or their designees.

2. The Commission shall:
(a) supervise the implementation of this Agreement;
(b) oversee its further elaboration;

(c) resolve disputes that may arise regarding its interpretation or
application;

(d) supervise the work of all committees and working groups
established under this Agreement, referred to in Annex 2001.2; and

(e) consider any other matter that may affect the operation of this
Agreement.

3. The Commission may:

(a) establish, and delegate responsibilities to, ad hoc or standing
committees, working groups or expert groups;

(b) seek the advice of non-governmental persons or groups; and

(c) take such other action in the exercise of its functions as the
Parties may agree.

4. The Commission shall establish its rules and procedures. All decisions
of the Commission shall be taken by consensus, except as the
Commission may otherwise agree.

5. The Commission shall convene at least once a year in regular session.
Regular sessions of the Commission shall be chaired successively by each

Party.

F
Article 2002: The Secretariat

1. The Commission shall establish and oversee a Secretariat comprising
national Sections.

2. Each Party shall:
(a) establish a permanent office of its Section;
(b) be responsible for
(i) the operation and costs of its Section, and

(ii) the remuneration and payment of expenses of panelists
and members of committees and scientific review boards
established under this Agreement, as set out in Annex
2002.2;

(c) designate an individual to serve as Secretary for its Section,

http://www.nafta-sec-alena.org/DefaultSite/legal/index_e.aspx?ArticlelD=175 07/05/2004 =



Chapter Twenty (Part 1) Page 3 of 7

who shall be responsible for its administration and management;
and

(d) notify the Commission of the location of its Section’s office.
3. The Secretariat shall:

(a) provide assistance to the Commission;

(b) provide administrative assistance to

(i) panels and committees established under Chapter
Nineteen (Review and Dispute Settlement in Antidumping
and Countervailing Duty Matters), in accordance with the
procedures established pursuant to Article 1908, and

(i) panels established under this Chapter, in accordance
with procedures established pursuant to Article 2012; and

(c) as the Commission may direct

(i) support the work of other committees and groups
established under this Agreement, and

(i) otherwise facilitate the operation of this Agreement.

Section B - Dispute Settiement

Article 2003: Cooperation

The Parties shall at all times endeavor to agree on the interpretation and
application of this Agreement, and shall make every attempt through
cooperation and consultations to arrive at a mutually satisfactory resolution
of any matter that might affect its operation.

E-N
- Article 2004: Recourse to Dispute Settlement Procedures

Except for the matters covered in Chapter Nineteen (Review and Dispute
Settlement in Antidumping and Countervailing Duty Matters) and as
otherwise provided in this Agreement, the dispute seftlement provisions of
this Chapter shall apply with respect to the avoidance or settlement of all
disputes between the Parties regarding the interpretation or application of
this Agreement or wherever a Party considers that an actual or proposed
measure of another Party is or would be inconsistent with the obligations of
this Agreement or cause nullification or impairment in the sense of Annex
2004.

s,

Article 2005: GATT Dispute Settlement

1. Subject to paragraphs 2, 3 and 4, disputes regarding any matter arising
under both this Agreement and the General Agreement on Tariffs and
Trade, any agreement negotiated thereunder, or any successor agreement
(GATT), may be settled in either forum at the discretion of the complaining

Party.

2. Before a Party initiates a dispute settlement proceeding in the GATT
against another Party on grounds that are substantially equivalent to those
available to that Party under this Agreement, that Party shall notify any
third Party of its intention. If a third Party wishes fo have recourse to
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dispute settlement procedures under this Agreement regarding the matter,
it shall inform promptly the notifying Party and those Parties shall consult
with a view to agreement on a single forum. If those Parties cannot agree,
the dispute normally shall be settled under this Agreement.

3. In any dispute referred to in paragraph 1 where the responding Party
claims that its action is subject to Article 104 (Relation to Environmental
and Conservation Agreements) and requests in writing that the matter be
considered under this Agreement, the complaining Party may, in respect of
that matter, thereafter have recourse to dispute settlement procedures
solely under this Agreement.

4. In any dispute referred to in paragraph 1 that arises under Section B of
Chapter Seven (Sanitary and Phytosanitary Measures) or Chapter Nine
(Standards-Related Measures):

(a) concerning a measure adopted or maintained by a Party to
protect its human, animal or plant life or health, or to protect its
environment, and

(b) that raises factual issues concerning the environment, health,
safety or conservation, including directly related scientific matters,

where the responding Party requests in writing that the matter be
considered under this Agreement, the complaining Party may, in respect of
that matter, thereafter have recourse to dispute seftlement procedures
solely under this Agreement.

5. The responding Party shall deliver a copy of a request made pursuant to

paragraph 3 or 4 to the other Parties and to its Section of the Secretariat.

Where the complaining Party has initiated dispute settlement proceedings

regarding any matter subject to paragraph 3 or 4, the responding Party

shall deliver its request no iater than 15 days thereafter. On receipt of such

request, the complaining Party shall promptly withdraw from participation in e
those proceedings and may initiate dispute settlement procedures under
Article 2007. i

6. Once dispute settlement procedures have been initiated under Article
2007 or dispute settlement proceedings have been initiated under the
GATT, the forum selected shall be used to the exclusion of the other,
unless a Party makes a request pursuant to paragraph 3 or 4.

7. For purposes of this Article, dispute settiement proceedings under the e
GATT are deemed to be initiated by a Party's request for a panel, such as

under Article XXXH11:2 of the General Agreement on Tariffs and Trade 1947,

or for a committee investigation, such as under Article 20.1 of the Customs
Valuation Code.

.

Article 2006: Consultations

1. Any Party may request in writing consultations with any other Party
regarding any actual or proposed measure or any other matter that it
considers might affect the operation of this Agreement.

2. The requesting Party shall deliver the request to the other Patties and to
its Section of the Secretariat.

3. Unless the Commission otherwise provides in its rules and procedures
established under Article 2001(4), a third Party that considers it has a
substantial interest in the matter shall be entitled to participate in the
consultations on delivery of written notice to the other Parties and to its
Section of the Secretariat.

4. Consultations on matters regarding perishable agriculfural goods shall
commence within 15 days of the date of delivery of the request.
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5. The consulting Parties shall make every attempt to arrive at a mutually
satisfactory resolution of any matter through consultations under this Article
or other consultative provisions of this Agreement. To this end, the
consulting Parties shall:

(a) provide sufficient information to enable a full examination of how
the actual or proposed measure or other matter might affect the
operation of this Agreement;

(b) treat any confidential or proprietary information exchanged in
the course of consultations on the same basis as the Party
providing the information; and

(c) seek to avoid any resolution that adversely affects the interests
under this Agreement of any other Party.

.
Article 2007: Commission - Good Offices, Conciliation and Mediation

1. If the consulting Parties fail to resolve a matter pursuant to Article 2006
within:

(a) 30 days of delivery of a request for consultations,

(b) 45 days of delivery of such request if any other Party has
subsequently requested or has participated in consultations
regarding the same matter,

(c) 15 days of delivery of a request for consultations in matters
regarding perishable agricultural goods, or

(d) such other period as they may agree,
any such Party may request in writing a meeting of the Commission.
2. A Party may also request in writing a meeting of the Commission where:

(a) it has initiated dispute settlement proceedings under the GATT
regarding any matter subject to Article 2005(3) or (4), and has
received a request pursuant to Article 2005(5) for recourse to
dispute settlement procedures under this Chapter; or

(b) consultations have been held pursuant to Article 513 (Working
Group on Rules of Origin), Article 723 (Sanitary and Phytosanitary
Measures Technical Consultations) and Article 914 (Standards-
Related Measures Technical Consultations).

3. The requesting Party shall state in the request the measure or other
matter complained of and indicate the provisions of this Agreement that it
considers relevant, and shall deliver the request to the other Parties and to
its Section of the Secretariat.

4. Unless it decides otherwise, the Commission shall convene within 10
days of delivery of the request and shall endeavor to resolve the dispute
promptly.

5. The Commission may:

(a) call on such technical advisers or create such working groups or
expert groups as it deems necessary,

(b) have recourse to good offices, conciliation, mediation or such
other dispute resolution procedures, or
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(c) make recommendations,

as may assist the consulting Parties to reach a mutually satisfactory
resolution of the dispute.

6. Unless it decides otherwise, the Commission shall consolidate two or
more proceedings before it pursuant to this Article regarding the same
measure. The Commission may consolidate two or more proceedings
regarding other matters before it pursuant to this Article that it determines
are appropriate to be considered jointly.

i,
Articie 2008: Request for an Arbitral Panel

1. If the Commission has convened pursuant to Article 2007(4), and the
matter has not been resolved within:

(a) 30 days thereafter,

(b) 30 days after the Commission has convened in respect of the
matter most recently referred to it, where proceedings have been
consolidated pursuant to Article 2007(6), or

(c) such other period as the consulting Parties may agree,

any consulting Party may request in writing the establishment of an arbitral
panel. The requesting Party shall deliver the request to the other Parties
and to its Section of the Secretariat.

2. On delivery of the request, the Commission shall establish an arbitral
panel.

3. A third Party that considers it has a substantial interest in the matter
shall be entitled to join as a complaining Party on delivery of written notice
of its intention to participate to the disputing Parties and its Section of the
Secretariat. The notice shall be delivered at the earliest possible time, and
in any event no later than seven days after the date of delivery of a request
by a Party for the establishment of a panel.

4. If a third Party does not join as a complaining Party in accordance with
paragraph 3, it normally shall refrain thereafter from initiating or continuing:

(a) a dispute settlement procedure under this Agreement, or

(b) a dispute settlement proceeding in the GATT on grounds that
are substantially equivalent to those available to that Party under
this Agreement,

regarding the same matter in the absence of a significant change in
economic or commercial circumstances.

5. Unless otherwise agreed by the disputing Parties, the panel shall be
established and perform its functions in a manner consistent with the
provisions of this Chapter.

F.
Article 2009: Roster

1. The Parties shall establish by January 1, 1994 and maintain a roster of
up to 30 individuals who are willing and able fo serve as panelists. The
roster members shall be appointed by consensus for terms of three years,
and may be reappointed.
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2. Roster members shall:

(a) have expertise or experience in law, international trade, other
matters covered by this Agreement or the resolution of disputes
arising under international trade agreements, and shall be chosen
strictly on the basis of objectivity, reliability and sound judgment;

(b) be independent of, and not be affiliated with or take instructions
from, any Party; and

(c) comply with a code of conduct to be established by the
Commission.

Article 2010: Qualifications of Panelists
1. All panelists shall meet the qualifications set out in Article 2009(2).

2. Individuals may not serve as panelists for a dispute in which they have
participated pursuant to Article 2007(5).

CONTINUE >>

Important Notices Date Modified: 2003-07-15
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Vienna Convention on the Law of Treaties*

The States Parties to the present Convention,
Considering the fundamental role of treaties in the history of international relations,

Recognizing the ever-increasing importance of treaties as a source of international law and as a means of developing
peaceful co-operation among nations, whatever their constitutional and social systems,

Noting that the principles of free consent and of good faith and the pacta sunt servanda rule are universally
recognized,

Affirming that disputes concerning treaties, like other international disputes, should be settled by peaceful means and
in conformity with the principles of justice and international law,

Recalling the determination of the peoples of the United Nations to establish conditions under which justice and
respect for the obligations arising from treaties can be maintained,

Having in mind the principles of international law embodied in the Charter of the United Nations, such as the
principles of the equal rights and self-determination of peoples, of the sovereign equality and independence of all
States, of non-interference in the domestic affairs of States, of the prohibition of the threat or use of force and of
universal respect for, and observance of, human rights and fundamental freedoms for all,

Believing that the codification ard progressive development of the law of treaties achieved in the present Convention
will promote the purposes of the United Nations set forth in the Charter, namely, the maintenance of international
peace and security, the development of friendly relations and the achievement of co-operation among nations,

Affirming that the rules of customary international law will continue to govern questions not regulated by the
provisions of the present Convention,

Have agreed as follows:

PARTI
INTRODUCTION

Article 1
Scope of the present Convention

The present Convention applies to treaties between States.
Article 2
Use of terms
1. For the purposes of the present Convention:

(a) “treaty” means an international agreement concluded between States in written form and governed
by international law, whether embodied in a single instrument or in two or more related instruments
and whatever its particular designation;

(b} “ratification”, “acceptance”, “approval” and “accession” mean in each case the international act so

3

named whereby a State establishes on the international plane its consent to be bound by a treaty;
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SECTION 1. OBSERVANCE OF TREATIES

Article 26
Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must be performed by them in good faith.

Article 27
Internal law and observance of treaties

A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is
without prejudice to article 46.

SECTION 2. APPLICATION OF TREATIES

Article 28
Non-retroactivity of treaties

Unless a different intention appears from the treaty or is otherwise established, its provisions do not bind a party in
relation to any act or fact which took place or any situation which ceased to exist before the date of the entry into force
of the treaty with respect to that party.

Article 29
Territorial scope of treaties

Unless a different intention appears from the treaty or is otherwise established, a treaty is binding upon each party in
respect of its entire territory.

Article 30
Application of successive treaties relating to the same subject-matter

1. Subject to Article 103 of the Charter of the United Nations, the rights and obligations of States parties to successive
treaties relating to the same subject-matter shall be determined in accordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or that it is not to be considered as incompatible with, an earlier or later
treaty, the provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to the later treaty but the earlier treaty is not terminated or
suspended in operation under article 59, the earlier treaty applies only to the extent that its provisions are compatible
with those of the latter treaty.

4. When the parties to the later treaty do not include all the parties to the earlier one:
(a) as between States parties to both treaties the same rule applies as in paragraph 3;

(b) as between a State party to both treaties and a State party to only one of the treaties, the treaty to
which both States are parties governs their mutual rights and obligations.

5. Paragraph 4 is without prejudice to article 41, or to any question of the termination or suspension of the operation of
a treaty under article 60 or to any question of responsibility which may arise for a State from the conclusion or
application of a treaty the provisions of which are incompatible with its obligations towards another State under
another treaty.

SECTION 3. INTERPRETATION OF TREATIES

Article 31
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General rule of interpretation

1. A treaty shall be interpreted in good Taith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its
preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the conclusion of the
treaty and accepted by the other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(2) any subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

Article 32
Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the
circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to
determine the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

Article 33
Interpretation of treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more languages, the text is equally authoritative in each language,
unless the treaty provides or the parties agree that, in case of divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of those in which the text was authenticated shall be considered
an authentic text only if the treaty so provides or the parties so agree.

3. The terms of the treaty are presumed to have the same meaning in each authentic text.

4. Except where a particular text prevails in accordance with paragraph 1, when a comparison of the authentic texts
discloses a difference of meaning which the application of articles 31 and 32 does not remove, the meaning which best
reconciles the texts, having regard to the object and purpose of the treaty, shall be adopted.

SECTION 4. TREATIES AND THIRD STATES

Article 34
General rule regarding third States

A treaty does not create either obligations or rights for a third State without its consent.

http://www.un.org/law/ilc/texts/treaties.htm 29/04/2004






Dispute Settlement

____ Trade Negotiations
. o and Agresments

World Trade
Orgartization (NTO}

Morth American Fres
Traca Agrsemeant
{MAFTAY

Frae Trads Ares of
The ssmencas (FTAALL

Reglanal and
Bilateral Inifatives

Trade i Goods
Trade in Services
Furthar Gpporiunities

Dienvefopment &
Society

Dispuie Sediement

Evport apd import
Confrals

Why Trade Matters
Resouncs Canin

s Your Ture

Subseribe

it

Printsr

Frioadly !ﬁ

Eendg te w
a friand |

httn//www dfait-maeci.cc.ca/tna-nac/NAFTA-Interpr-en.asp

Page 1 of 3

Department of Foreign Affairs Ministire des Affaires dttangéres C, . ot
and International Trade ot du Commerce international Jdﬂdda
[Contact Us | [Search [Canada Site |

dledia Room Subscribe What's New Department

Dispute Settlement

NAFTA - Chapter 11 - Investment

Notes of Interpretation of Certain Chapter 11 Provisions
(NAFTA Free Trade Commission, July 31, 2001)

See the News Release of August 1, 2001

Having reviewed the operation of proceedings conducted under Chapter
Eleven of the North American Free Trade Agreement, the Free Trade
Commission hereby adopts the following interpretations of Chapter Eleven
in order to clarify and reaffirm the meaning of certain of its provisions:

A. Access to documents

1. Nothing in the NAFTA imposes a general duty of
confidentiality on the disputing parties to a Chapter Eleven
arbitration, and, subject to the application of Article 1137(4),
nothing in the NAFTA precludes the Parties from providing
public access to documents submitted to, or issued by, a
Chapter Eleven tribunal.

2. In the application of the foregoing:

a. In accordance with Article 1120(2), the NAFTA Parties
agree that nothing in the relevant arbitral rules imposes
a general duty of confidentiality or precludes the Parties
from providing public access to documents submitted
to, or issued by, Chapter Eleven tribunals, apart from
the limited specific exceptions set forth expressly in
those rules.

b. Each Party agrees to make available to the public in a
timely manner all documents submitted to, or issued by,
a Chapter Eleven tribunal, subject to redaction of:

i. confidential business information;

ii. information which is privileged or otherwise
protected from disclosure under the Party's
domestic law; and

iii. information which the Party must withhold
pursuant to the relevant arbitral rules, as applied.

¢. The Parties reaffirm that disputing parties may disclose
to other persons in connection with the arbitral
proceedings such unredacted documents as they
consider necessary for the preparation of their cases,
but they shall ensure that those persons protect the
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confidential information in such documents.

d. The Parties further reaffirm that the Governments of
Canada, the United Mexican States and the United
States of America may share with officials of their
respective federal, state or provincial governments all
relevant documents in the course of dispute settlement
under Chapter Eleven of NAFTA, including confidential
information.

3. The Parties confirm that nothing in this interpretation shall be
construed to require any Party to furnish or allow access to
information that it may withhold in accordance with Articles
2102 or 2105.

B. Minimum Standard of Treatment in Accordance with
International Law

1. Article 1105(1) prescribes the customary international law
minimum standard of treatment of aliens as the minimum
standard of treatment to be afforded to investments of
investors of another Party.

2. The concepts of "fair and equitable treatment” and "full
protection and security” do not require treatment in addition to
or beyond that which is required by the customary
international law minimum standard of treatment of aliens.

3. A determination that there has been a breach of another
provision of the NAFTA, or of a separate international
agreement, does not establish that there has been a breach of
Article 1105(1;.

Closing Provision

The adoption by the Free Trade Commission of this or any future
interpretation shall not be construed as indicating an absence of agreement
among the NAFTA Parties about other matters of interpretation of the
Agreement.

Done in triplicate at Washington, D.C., on the 31st day of July, 2001, in the
English, French and Spanish languages, each text being equally authentic.

For the Government of the United States of America

Robert B. Zoellick
United States Trade Representative

For the Government of the United Mexican States

Luis Ernesto Derbez Bautista
Secretary of Economy
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For the Government of Canada

Pierre S. Pettigrew
Minister for International Trade

Last Updated May 17 2002
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For the Government of Canada

Pierre S. Pettigrew
Minister for International Trade

Last Updated May 17 2002
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Consultations on the interpretation and application of the Agreement
on Encouragement and Reciprocal Protection of Investments between

the Czech Republic and

the Kingdom of the Netherlands

AGREED MINUTES

By written communication made on 30 October 2001, the Czech Republic requested the

Kingdom of the Netherlands to start consultations under Article 9 of the Agreement on

Encouragement and Reciprocal Protection of Investments between the Czech Republic

and the Kingdom of the Netherlands, signed on 29 April 1991, Two questions were

formulated:

a whether the Agrecment extends to Czech investments of another investor prior to the
acquisition. and

e whether law of the host slate not inconsistent with the terms of the Investment
Promotion and Protcction Agreement (IPPA) can be ignored by the Tribunal contrary
to Article 8 (6} of the Agreement.

Consultations took place between delegations of the two countries by written exchange of
views and by meetings of the delegations. The consultations were conducted in an open
and constructive atmosphere. The aim of the consultations was to have an exchange of
views in order to investigate the possibility of reaching a common understanding on the
interpretation and application of the TPPA between both countries. During the
consultations. the delegations took note of the mutual explanations, which included the
principles underlying the TPPA. It was agreed upon that the consultations were held on
the interpretation and application of the TPPA. The merits of the outstanding disputes in
which the Czech Republic is involved were not subject of the cansultations.

A first meeting took place on 19 December 2001 in The Hague, where mainly procedures
were discussed. Since in the letter of 30 October 2001 no background information was
given with respect to the circumstances that led to the questions referved to. it was agreed
upon that the Czech delegation would produce 2 background paper elucidating the two
questions. That Czech background paper was sent to the Netherlands on 2 Jonuary 2002.
The Netherlands delepation drafted a position paper. which was semt to the Czech
Republic on 5 February 2002, in which it addressed the issues forwarded by the Czech
delegation and jn which its views were given on the interpretation and application of the
IPPA between the two countries. On 22 February 2002, a further exchange of views took
place during a meeting in Praguc. of which the results were written down In agreed
minutes, which were signed on 4 April 2002 by the heads of the two delegations.

On 4 and 5 April 2002, a final meeting between experts of both countries was held in The
Haguc. It was agreed upon that the result of the whole consultation process would be
reflected in the present agreed minutes and that it will be proposed 1o the responsible
ministers in both countries to confirm the result of the consultations by an exchange of
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letters between them. By that cxchange of letters the consultation process will be
concluded.

The names of the members of both delegations that took part in the consultations are
stated in the Annex.

As a result of the consultation process, a common position was reached on the following
issues:

e purpose and context of the Agreement

e investment disputes and interpretation of Article 8.6 of the Agreement

e assignment of claims arising under the Agreemcent

e application of the Agreement where another [PPA is invoked.

At the same time differcnt views on the interpretation and explanation of the IPPA
remained with respect to some issues.

The following positions have been expressed.

1._On the issue of the purposc and context of the Agreement

Both delepations agree that the purpose of the Agreement is to protect investments of
investors of one Contracting Party in the territory of the other Contracting Party. The
Agreement creates rights and obligations for the Contracting Partics and gives rights to
investors in respect of their investments. They agree that the [PPA is applicable to
investments of investors made after 1 January 1950 from the moment an investor of one
Contracting Party acquires an investment in the territory of the other Contracting Party.
The IPPA protects investments of investors who are either natural persons. having the
nationality of one of the Contracting Parties in accordance with its law, or legal persons
constituted under the Jaw of one of the Contracting Parties. The investments covered by
the [PPA are invested either directly or through an investor of a third State. Investors and
investments not falling within these categories are not protected by the IPPA. Investments
can be new investments (greenfield investments) or existing investments acquired by an
investor.

2. On the issue of investment disputes and interpretation of Article 8.6 of the Agreement
The delegations agree that the arbitral tribunal shall decide on the basis of the law. When
making its decision, the arbitral tribunal shall take into account, in particular. though not
exclusively, the four sources of law set out in Article 8.6. The arbiwal wibunal must
therefore take into account as far as they are relevant to the dispute the law in force of the
Contracting Parly concerned and the other sources of law set out in Article 8.6. To the
extent that theve is a conflict between national law and intemmational law. the arbitral

tribunal shall apply international law.

1. _On the issue of the assignment of claims arising under the Agrecment

The delegations agree that each investor that qualifics under the IPPA 1s emitled (o the
protection of the IPPA from the time the investment is acquired by that investor. Investors
are free 10 assign their investments protected by the IPPA. A claim which the first

2
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investor has under the IPPA may pass to a second qualifying investor if that claim has
been transferred to the second investor either expressly or impliedly by operation of the
law applicable to the transfer and the claim so transferred will be available to the second
investor on the same basis as it was available to the first investor. If the first investor’s
claim docs not so pass to the second investor, the first investor may still be able to make
the claim.

4. On the issue of the application of the Agreement where another TPPA is invoked

The two delegations agree that, although it might be undesirable that investors submit the
same subject matter to different arbitral tribunals under different Investment Protection
Agreements, the Czech - Dutch investment Agreement does not deal with this situation.
If the Contracting Parties wish to address this issue further, it could be dealt with either
by future armendment of the IPPA or within the framework of a multilateral investment
protection agreement, faking into account the complexity of the matter and the various
situations which may oceur.

The delegation of the Netherlands believes that ncither wrilten. nor unwritten
international law at present deals with this question. The Czech delegation indicated that
there are rules available in international law, based on fundamental principles. which deal
with the question referred to. The delegations, however, agreed that the consultations do
not provide the context to resolve the issue.

On the issue of different tribunals dealing with supposedly identical cases, the
Netherlands delegation believes that it cannot be maintained that there are always
identical cases when a legal dispute is submitted to international arbitration under
different Investment Protection Treaties and/or by difterent investors. The provisions of
Investment Protection Treaties may differ and/or the claimant(s) may differ. Claims of
different legal entities, even though they may be controlled by the same economic entity.
are not necessarily the same claims and difference in legal personality has been
recognised by tribunals (see. e.p.. the ICI Barcelona traction case). For instance.
subsidiaries can operate rather independently from the parent company. The Netherlands
delegation points out that an arbitral tribunal decides on its own jurisdiction. The
Netherlands added that within the framework of the World Trade Organisation (WTQ)
new negotiations on a multilateral investment agreement are foreseen and may deal with
this matter, but it may take some time before a result may be accomplished.

Prague, The Hague. 17 June, 2002
For the delegation of the For the delegation of the
Czech Republic: Kinpgdom of the Netherlands:
Vaclav Rombald Peter D.1. den Boer
Ministry of Finance Ministry of Econamic Affairs
3
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The delecation of the Czech Republic

Mr Vaclav Rombald
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Ms Elske M. van Elferink Ministry of Economic Aftairs
Investment Policy and International
Organisations Division
Official and Secretary to the
Delegation **

[NOTT: members of delegations were present during all meetings. unless otherwise
indicated:

* = present during the meetings of 19 December 2001 and 4 and 5 Apnif 2002
#* = present during the meetings of 22 February 2002 and 4 and § April 2002
#%% = present during the meeting of 4 and § Apnil 2002

#¥¥% — gresent during the mecting of 22 February 2002

##¥xx= nresent during the meeting of 19 December 2001]
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