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1. The ELSI case before the International Court of Justice


In 1968 a company producing electronic components (ELSI), owned by United States investors, was going to close its plant in Palermo (Italy), in spite of the efforts made by national and regional public authorities to save several hundreds of working places. Immediately after the letters of dismissal were sent to the employees, the Mayor of Palermo issued an order, producing immediately its effects, requisitioning ELSI's plant and related assets for six months. An administrative appeal brought against the Mayor’s order was decided by the Prefect of Palermo only sixteen months later. Though the appeal upheld the argument according to which the Mayor had exceeded his powers and the requisition had therefore been unlawful, in the meantime the plant had been occupied by employees, production had ceased and a bankrupt procedure had begun. Eventually the ELSI was purchased for a low amount of money by a subsidiary company of the State-controlled economic holding (IRI). An action for damages resulting from the requisition, initially dismissed by the Tribunale of Palermo, was upheld by the Court of Appeal, but for a small portion of the claims and this decision was later upheld by the Court of Cassation in 1975.


All this explains why the United States brought the case to the International Court of Justice (ICJ), claiming that Italy was responsible for several alleged violations of the Treaty of Friendship, Commerce and Navigation concluded in 1948. The Chamber of the ICJ rejected this claim. Some of the underlying reasons call into question traditional issues of international law, such as the question of the exhaustion of local remedies, while other regard the nature and extent of the State power to expropriate or otherwise limit the command and control instruments on companies owned by foreign investors.

What is more interesting, for our purposes, the question whether domestic authorities had respected the requirement for “constant protection and security” established by the bilateral treaty. For the majority of the ICJ Chamber, the requirement was to be measured by the “minimum international standard”, with a twofold consequence. Even if the administrative act (requisition order) had been found unlawful, this did not imply that the act was, as a result, arbitrary. Nor was considered arbitrary the sixteen month delay in the appeal before the Prefect, given that this period of time could be considered normal for an appeal of this character. There was not, in other words, a violation of the criteria of national treatment and most-favoured nation. Accordingly, the Chamber rejected the claim that ELSI’s owners had suffered from an arbitrary behaviour of the Italian State. 

The dissenting opinion of Judge Schwebel criticized both the premise and its implications. On the basis of his reading of the travaux préparatoires and preamble to the Supplementary Agreement to the Treaty of 1948, he contended that the relevant standard should be considered as a minimum one. Rather, he suggested, the standards should be drawn from the principles of equitable treatment and should limit the discretionary powers exercised by public administrations. He concluded that the requisition order had deprived arbitrarily the owner of its right of control on its properties. He added that the process of appeal, due its length and limited effects, had not rendered the measure non-arbitrary.

The majority’s contention that unlawfulness in domestic law does not equate with arbitrariness in international law looks justified in several respects. It is coherent with international standards and with precedents. It is supported also by the experience of other legal fields: for example, the excess of powers by an administrative agency, such as that which occurred in the ELSI case (there is evidence that the use powers of urgency was not justified), does not necessarily determine an abuse of power for the purposes of criminal law.

However, while the Chamber focused, maybe inevitably, on the “relative” standards provided by the criteria of national treatment and most-favoured nation, the question arises whether the conduct of the administration may be considered “unreasonable or even capricious”, as Judge Schwebel affirmed, when examined in the light of domestic requirements aiming at ensuring “due process” rights. This means examining the problem of international standards by way of comparative analysis. 

The case mentioned in the text is Elettronica Sicula S.p.a. (ELSI) (US V. Italy), 1989, I.C.J. Reports 15 (available at the website http://ita.law.uvic.ca/otherinterinvestmentcases.htm). For a short description of the case, in the broader context of international adjudication, see the OECD working paper n. 2004/3 Fair and Equitable Treatment Standard in International Investment Law, Paris September 2004, p. 14 ff. For critical remarks, see Lowenfeld, International Economic Law, 2004. A more analytical comment is that of Murphy, The ELSI case: an Investment Dispute at the International Court of Justice, Yale Journal of International Law, 16 (1991), p. 391-452.
2. Some issues for comparative analysis

The use of comparative analysis is justified in a twofold respect. Even a short glance to domestic administrative laws shows that proceduralization is a common feature. Moreover, some legal tools, such as the right to be heard and the duty to give reasons, are common to Western democracies. This raises doubts about the consistency of the old thesis according to which administrative laws are so deeply influenced by their national context that comparison is hardly or not at all possible.

This kind of analysis has some advantages, but also some limits. As the French comparatist lawyer Michel Fromont has recently observed, comparing national laws makes it easier to understand their respective strenghts and weaknesses. Seen in this light, comparative analysis may also offer a sound basis for introducing changes in a given legal framework, such as the status of domestic legislation in constrast with international agreements. Comparative analysis has also more theoretical purposes. It can help our understanding of how different legal remedies tend to produce similar effects in spite of their different contexts or, vice versa, of the reasons why apparently similar judicial doctrines lead to very different outcomes. It can thus stimulate the evolution of general theories of law, also in the field of public law, which was for a long time excluded from comparative analysis during the XXth century.

There is also a further reason for comparing national administrative laws, which regards come closely the European arena. In spite of the growth of EU legislation, comparative analysis is more and more necessary. Indeed, it can show how connected legal orders react to the adoption of some common principles, of either substantive or procedural nature. For example, after the adoption of both a centralized and a decentralized procedures for licensing pharmaceutical products, regulatory competition puts pressure on national governments. Since undertakings prefer quicker and  less costly proceedings, national government have an incentive in trying to cut down the length of such procedures. Moreover, due to the fact that the same products are also submitted to the US Food and drug administration, comparative analysis can shed some light on the different working methods of public authorities carrying out similar functions in the US and in the EU, although they are quite different. 

That said, some caveats about the limits of this analysis are necessary. First, sometimes semantic similarities hide substantial differences, when the same rules produce different outcomes, or even false friends. Second, the analysis carried out in this paper regards only some Western legal orders, though they include both civil law and common law countries. There is also another limit, to the extent to which the analysis focuses only on three procedural issues: participation in decision-making procedures, the duty to give reasons and the temporal dimension of judicial protection.

On the rationales for comparative analysis, see Fromont Grands systèmes de droit étrangers, Paris, Dalloz, 1998. See also, for a critique of the phallacies of the idea according to which administrative laws tend to converge, Legrand, Droit comparé, Paris, PUF, 1999, p. 64. A contrasting view is expressed by Chiti, Diritto amministrativo europeo, 2nd, Milan, Giuffrè, 2004.

3. Discretionary powers and their limits
Another point which is worth clarifying regards the idea, which sometimes emerges from existing legal literature, that administrative discretion must be limited.

This idea is heavily influenced by the traditional conception of public administration both in civil law and in common law countries. At the end of the XIX century the most prominent English public lawyer, Albert Venn Dicey expressed the view that administrative discretion may easily give rise to arbitrary decisions, unless controlled by the law, which he ideintifed with the ordinary law of the land, thus refusing the French paradigm of droit administratif. Some years later, an influential Italian administrative lawyer, Guido Zanobini, elaborated a sort of standard positivist view of the principle of legality. According to him, the principle of legality implied that the administration can do only what is explicitly provided by laws. 

This, however, was but a mith (though such miths sometimes are quite useful). First, if we consider discretion for what it means, that is to say the power of choice between the different interests at stake and the different ways to conciliate them, it soon becomes evident that such a power is simply inevitable. Indeed, no parliamentary or governmental legal framework may provide an adequate solution for all possible questions concerning the achievement of a given public goal. Second, as the leading French public lawyer Maurice Hauriou once noted, even if the positivist conception of legality were correct, the administration would still hold a basic power of choice, that concerning the moment in which its powers must be exercised. 

Third, discretion is not always detrimental to individuals’ interests. This emerges clearly from the traditional English doctrine, according to which administrative discretion must not be fettered (Wade), because this would infringe the choice made by Parliament. As a consequence, a public authority may not take its decision by blindly following a policy determined in advance, though providing guidance for the exercise of discretion does not infringe this rule, as it was affirmed in the British Oygen case (1971). The same line of reasoning emerges from the more recent administrative courts’ doctrine according to which a too detailed regulation of bids for public procurements runs the risk of limiting competition.

Last but not least, that discretion cannot be entirely limited either by legislation or by the rules (laid down in codes, framework, policy guidelines) previously adopted by the administration emerges from the fact that the exercise of discretion is increasingly subject to due process requirements. For our purposes, there is no need to focus on the implications which derive from the different sources. What matters is, rather, that such requirements aim at structuring the exercise of administrative discretion and at making it accountable, through the courts or other mechanisms, such as internal appeals or ombudsman.

Dicey’s opinion is expressed in his Introduction to the study of the law of the Constitution, 10th ed, London, 1956; Zanobini’s in L’attività amministrativa e la legge (1922); that of Wade in Administrative Justice in Great Britain, in A. Piras (ed.), Administrative Law. The Problem of Justice, Milan, Giuffrè, 1991, p. 144.

4. Due process (I): transparency and the right to be heard

All this leads to the first set of issues raised by the ELSI case, which regards the company’s procedural rights. Had that municipal authority the duty to inform the company that an administrative proceeding had been initiated as well as to carry out a hearing? Was it obliged by law to allow access to its files? Under domestic law, at the end of the 1960’s both answers would have been negative, in principle, because both rights were recognized by administrative courts only in specific cases.

Instead, under American law at least the first answer would have been positive, on the basis of the constitutional clause on due process. According to the fifth amendment, where either the federal or state government seek to deprive particular individuals – like it happened in the ELSI case, unlike in the Russian or Mexican disputes of the first part of the XXth century – of their <<life, liberty of property>> the Due Process clause requires some elements of an adjudicatory hearing. More precisely, if the end of administrative action is the adoption of an order, or any other outcome different from a rule, the right to be heard must be respected. The Overton Park case (1971) illustrates its implications: if the administration decides without giving to all affected parties a fair opportunity to be heard, that is to say without following an contentious procedure, its final decision can be challenged before the courts. Although later judgments, particularly the Chevron case (1984), have partly modified this judicial doctrine, administrative procedures have gradually become – to borrow Richard Stewart’s paradigm – a surrogate political process. 

This can partially explain a more recent use of the due process requirements beyond the borders of the States. The report of the Appellate Body of the WTO in the Shrimp case (1999), according to which the U.S. administration had failed to comply with the obligations stemming from the Marrakech Treaty, was based on the idea that the right to be heard must be recognized also to foreign undertakings potentially affected by new and more severe environmental requirements. 

The underlying question is, however, whether such procedural rights are recognized by constitutional or legislative provisions and are enforced by the courts. Indeed, even a quick glance to European legal orders shows that they diverge in this respect. A constitutional obligation to ensure the respect of due process requirements is enounced only by some recent constitutions, like the Spanish and the Portuguese. In other countries, such as Austria, Germany, Italy and the Netherlands the source is parliamentary legislation. Interestingly, all these countries have enacted a code of administrative procedure, though these statutes differ as far as the number of rules and their degree of detail are concerned. 

Instead, neither France nor the United Kingdom have a code of administrative procedure. The rationale, for the UK, has been explained by a distinguished comparative lawyer, John Bell, in these terms: <<common law principles of “natural justice” [require] that some administrative procedures which resemble courts ... follow procedures broadly similar to that of the courts... By contrast, the courts have long held that a purely “administrative decision” has far less stringent procedural requirements – merely a duty to act fairly>>. More recently, however, the case law has undergone a “historic turning point” with Ridge v. Baldwin (1964), where the House of Lords held that dismissal of a civil servant without the opportunity of a fair hearing was unlawful. Subsequently the courts have established criteria for decision-making procedure in relation to licensing cases, holding that the lack of a hearing justifies the quashing of an administrative decision. 

A greater change occurred in French law, though a full idea of due process has been developed by the Conseil d’Etat only more recently, due to influence of the idea that justice is ensured, rather, by judicial review. Since 1945 (arret Aramu) the administrative judge has drawn from general principles of law the right of the individual to be heard before the administration decides to impose a sanction on him. Though administrative courts have refrained from affirm this rule on a broader level, the governmental decree of 28 November 1983 has laid down the principle according to which all decisions for which an adequate reasoning must be provided by the administration under the loi of 1978 cannot be taken until and unless the interested parties have had the opportunity to present their written comments. 

Administrative transparency by way of access to files shows a growing convergence, too. It is true that the U.S. Freedom of Information Act (1968) requiring agencies to permit public access to virtually all their documentation and the French (1978) and Italian statutes (1990) differ in the machinery, to the extent to which only in France this right is enforced by an independent agency. However, all these statutes recognize a general right for any person to have access to administrative documents, thus giving a concrete meaning to transparency. Even in Britain, which has for a longer period of time been characterised by a “culture of official secrecy” (Harlow and Rawlings), access has been gradually enlarged. More recently, the Freedom of Information Act (2000) recognizes to any person the general right to information held by public authorities. The legacy of the traditional culture emerges sometimes, for example in the provision concerning the exceptions to the general rule, particularly that according to which access may be denied where the public interest in maintaining the the exclusion outweights the public interest in disclosure. However, the relationship between rule and exception has been inverted.

All this suggests a twofold conclusion. First, there is a growing sense that the more an administrative decision regards specific individuals and impinges on their economic rights, the more their defense rights must be ensured. As a result, it is probably true that procedural fairness is – as Harlow and Rawlings observe – a flexible friend. However, it provides a common basis for limiting administrative discretion. Second, due process rights do not belong only to citizens, but also to other subjects. Accordingly, procedural fairness does not coincide with political participation to the exercise of public powers. In other words, the sphere of the rule of law is not the same of democracy.

Stewart’s seminal essay is The Transformation of American Administrative Law, Harvard Law review (88), 1975, 1667. See also Mashaw, Due Process in the Administrative State, Yale University Press, 1985. Bell’s quotation is taken from his Discretion and administrative procedure in France and England, in L. Torchia (ed.), Il procedimento amministrativo: profili comparati, Padua, Cedam, 1993, 19. On the French system, Fromont, Les types de procédure administrative, in Fromont (ed.), Analyse comparée du droit administratif. La procédure administrative non contentieuse en droit français, London, Esperia, 2000, 16, observes that in this domain French law is pragmatic, unlike in other ones, while J.F. Brisson, Les principes de la procédure administrative en droit français, ivi, p. 76 affirms that the causes lie in the French tradition. The influence of judicial protection is emphasized by D’Alberti, Diritto amministrativo comparato, Bologna, Il Mulino, 1991, 16. Harlow and Rawlings’ opinion is expressed in Law and Administration, London, Butterworths, 1997, 2nd, p. 495. A similar opinion has been expressed by J. Bell, Administrative procedure, cit., 17. The comment on Ridge is of W. Wade, Administrative Justice, cit., p. 174. On the WTO case mentioned in the text, see della Cananea, Beyond the State: the Europeanization and globalization of procedural administrative law, European Public Law (9), 2003, n. 4, 563-578.
5. Due process (II): the duty to give reasons

Procedural fairness, or due process, has also another important implication concerning the duty to give reasons. This duty is based on several rationales. It ensures the transparency of administrative decisions and can thus allow citizens to verify if public goals are pursued. In this sense, it can ensure that administrative action is accountable. Moreover, to the extent to which the administration is obliged to justify its choices, it is under pressure to rationalise its behaviour. Finally, the giving reasons’ requirement, like access to files, is also instrumental to judicial review of administrative action (Vedel-Delvolvé). 

This function of the duty to give reasons emerges clearly from both French and and Italian laws. In Italy, the law n. 241 of 1990 has codified the judicial doctrine according to which both the lack of reasons and their inadequacy raise the doubt of an improper use of discretion. The law obliges administration to provide reasons, with regard to both the merit of the case and the legal reasoning on which the administrative decision is based. It also specifies that the reasons provided by the administrative must make a reference to the statement of fact and the documents produced by the affected parties. A similar evolution has characterized French law, though administrative courts had not based their review on a general duty for the administration to give reasons. This duty stems from by the loi of 11 July 1979, mentioned earlier. Another common feature of the two laws lies in the fact that the duty to state reasons does not relate to regulatory decision-making. 

Instead, UK law looks again quite different. It has never developed a general rule requiring administrations to provide adequate reasons for their decisions, in contrast with that laid down for tribunals and inquiries by the Act of 1971. Although such a rule could be justified by “the ordinary man’s sense of justice” (Wade), English courts tend not to quash decisions for the mere failure to provide reasons. They tend, rather, to verify whether such a failure is connected with an error of law or a mistake of fact. In sum, reasons may not be given, but this choice could be challenged, particularly under the scrutiny of reasonableness.

It would be wrong, however, to infer from this that the traditional divide between civil law and common law countries still applies to the giving reasons requirement. First, in the U.S., while the courts tend to show deference to agencies’ fact-finding, they require them to provide full explaination of the reasons which justify their choices. They may also verify whether the agency’s behaviour is consistent with the actions taken in like circumstances. That said, the explaination may be concise, provided that if indicates the <<determinative reasons for the final action taken>> (Camp v. Pitts, 1973). Moreover, such reasons may be provided later, if the court remands the matter to the agency for giving enough elements to allow the court’s review of the decision-making process. 

Second, if we look more closely at the consequences deriving from the infringement of the giving reasons’ requirement, it soon becomes evident that there are similarities between different legal orders. In in France, to quote again Vedel and Delvolvé, <<une motivation insuffisante entache d’illegalité la décision prise autant que l’absence de motivation>>, although in two cases (corresponding to absolutely urgent and “implicit” decisions) reasons can be provided later. In Italy, due to a recent and controversial statute (law n. 15/2005), the lack of reasons does not necessarily determine the unlawfulness of an administrative decision, provided that it has a non discretionary nature, such as the exclusion of a candidate in a public competition for lack of the legal requisites (TAR Pescara, 13 June 2005, n. 394). The rationale is that the content of the decision could not have been a different one. Reasons, therefore, can be provided by the administration during the judicial process.

Other developments support the view according to which the giving reasons requirement is now a common principle of administrative law. In European Union law, this requirement stems from the Treaty of Rome, regards all acts having binding effects and has been interpreted by the European Court of Justice more strictly the more the act regards specific individuals. More recently, the Committee of ministers of the Council of Europe adopted in 1977 resolution n. 31 “on the the protection of the individual in relation to the acts of administrative authorities”, establishing five rights, one of which is the duty to give reasons. Another important step was the report of the Appellate Body of the WTO in the Shrimp case, where failure to provide an adequate reasoning was considered under the test of reasonablness. 

U.S. law is analysed by Strauss, Administrative Justice in the United States, in Piras, Administrative Law. The Problem of Justice, cit., p. 804. Vedel and Delvolvé’s opinion is expoused in Le système français de protection des administrés contre l’administration, Paris, Sirey, 1991, p. 137 and 143. On UK law, see Harlow and Rawlings, Law and Administration, 522; Craig, The Common Law, Reasons and Administrative Justice (1994) 53 Cambridge Law Journal, 282. 

6. Due process (III): the “reasonable time” of judicial protection
A further element which could be useful to evaluate the behaviour of the administration in the ELSI case is judicial protection. What matters here is not so much the right to obtain judicial review of administrative action, which is a common feature not only of European constitutional traditions, but also of other Western democracies. What matters is, more specifically, the temporal dimension of judicial protection. Although this dimension is less often taken into account by constitutional rules, it is of paramount importance both when administrative authorities are requested to act by interested parties and when they exercise their powers ex officio. Indeed, it is a constitutional counterweight to the powers of the administration, especially in the continental legal orders, such as France and Italy, which maintain the privilège du préalable (Lochak), that is to say that the administrative decision, though unlawful, produces its effects unless and until it is annulled.

In both countries, if the administration keeps silent on a request for a given period of time (four months in the former case, two in the latter), this failure to act is equated with an implicit rejection of the applicant’s request. It can therefore be challenged before administrative courts, which puts some pressure on the administration. In the UK there is no such general rule, though some specific rules equate the failure to act with a rejection. A further safeguard consists in the possibility to consider the delay as a manifestation of unreasonableness (Bell). In U.S. law, the administration’s failure to act is treated as an action, too. Moreover, the courts may compel agency action unreasonably delayed. 

An even more important issue, for our purposes, is whether there are common standards concerning the delay of judicial or quasi-judicial remedies against administrative action. This issue, as noticed, was raised in the ELSI case with regard to the time taken before the Prefect ruled on the administrative appeal against the Mayor’s requisition order. The ICJ chamber rejected the claim that, had the Prefect’s decision been more timely, the bankruptcy might have been avoided, although it did not accept, not entirely at least, Italy’s contention that <<such a lenghty delay ... was quite usual>>. 

When considering this issue today, it soon becomes evident that a twofold evolution has occurred. While the first is determined by domestic administrative law, the second derives from external sources.

In the U.S. when a party seeks to obtain a judicial decision while it is awaiting review, the courts may issue an interim relief provided that some conditions are met. Such conditions include the probable success on the merits, the fear of an irreparable injury, the effects of the order on other parties and consideration of the public interest. Interestingly, both the provision of such remedies and their conditions broadly correspond with those existing under French and Italian law. As a matter of fact, both legal orders require the interested party to demostrate prima facie that their claim is founded and that, unless the interim relief is granted, it could suffer a serious harm. A difference, however, emerges in the enforcement, because the French  Conseil d’Etat follows a restrictive policy with regard to the “conséquences difficilement réparables” which justify interim measures. By contrast, in the last decade Italian administrative courts have often relaxed the requisites for this remedy. In both countries, however, constitutional courts have gradually paid more attention to interim measures. 

The other source of evolution of these measures is external. Not only France and Italy, but also the UK now recognize full status to the European Convention of human rights, whose article 6 establishes that everybody has the right to have access to a public and equitable process, within a reasonable delay. Drawing on that clase, the Strasbourg Court has already condemned France and especially Italy for the length of their administrative processes. In the judgment of 31 March 1992 against France, a delay of 21 months was considered as excessive because of the need to use an exceptional diligence. The impact of the Luxembourg Court, the ECJ, has not been less relevant, especially in the Factortame case, when it laid down the principle according to which, when a right stemming from EC law is at stake, domestic courts are obliged to grant an interim relief, even if it is not provided by national law.

On U.S. law see Strauss, Administrative Justice in the United States, cit., pp. 768-9. Lochak’s opinion is expressed in his La justice administrative, 2nd ed., Paris, Montchrestien, 1994, p. 107. The evolution of Italian case law is illustrated by Nigro, Giustizia amministrativa, Bologna, Il Mulino, 1983.

7. Administrative law and equivalent standards
The analysis carried out thus far confirms the hypotheses set out initially and at the same time raises a further question.

It confirms that not only the diffusion of administrative procedures, but also that of due process requirements, is a common feature of the Western legal orders examined. When the administration has to adopt orders concerning specific individuals, unlike in regulatory activities, a fuller idea of due process applies. Procedural requirements include, first, the right to be informed that a proceeding is initiated, the right to have access to the files on which such a proceeding is based and to present proofs and reasoned arguments. Hence the duty of the administration to take into account such proofs and reasons when adopting the order. Second, the administration has the duty to provide reasons for its choices. Sometimes, the standard is even stricter, to the extent to which legislation (e.g. in the Dutch code) requires the reasons be correct and sufficient. A third common feature is the right to have access to justice, particularly to interim relief measures, which constitute a safeguard against failure to act. In sum, legal requirements aiming at ensuring individuals’ due process rights have evolved. They now provide a common treshold. They also produce their effects in respect of companies and foreigners, not only of citizens. In brief, the protection ensured by the rule of law goes beyond the political relationship between citizens and the State.

The questions thus arises whether the conduct of a State, which falls below such standards, may be considered as unreasonable or even capricious. Some elements could support a positive answer. Since foreign individuals and companies have, for example, the right of access to information held by public authorities and the latter are subject to the duty to provide reasons for their choices, then even a narrow conception of these standards of justice would lead to conclude that the infringement of such standards on grounds of nationality would be unreasonable and arbitrary. A less narrow conception would run in the same direction followed by the Appellate Body (AB) of the WTO in the Shrimp case. Instead of seeking to verify whether the conduct of the administration was affected by discrimination, that is to say as “relative” standards, the AB refered to the right to be heard and the giving reasons’ requirement as “absolute” standards. Of course, this does not mean confusing unlawfulness and arbitrariness. It means, rather, that if the conduct of a State falls below one or several specific standards, this may be a valuable indication of its unreasonableness, of the insufficient attention paid to the good faith principle. 

However, further research is needed to verify adequately this hypothesis. Other legal orders should be taken into consideration. At the same time, the analysis should not focus only on procedural fairness, but also on more substantial requirements, such as proportionality and objectivity. This could be a task for another conference.
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