Expropriation and the “fair and equitable” standard:  talk by Stephen Fietta at the BIICL Fifth Investment Treaty Conference, 9 September 2005
International arbitral tribunals presiding over recent investment claims brought under bilateral investment treaties and the North American Free Trade Agreement have made frequent references to the “expectations” of the investor claimant in deciding the cases before them.  The investor’s expectations have been referred to by some tribunals as a core factor in deciding that an investment has been indirectly expropriated by the State respondent.   The investor’s expectations have also been referred to by tribunals as being a core indicator as to whether there has been a failure to accord “fair and equitable treatment” to the investor,  including in one very recent case in circumstances where there was no accompanying finding of expropriation.   In other cases where the supposed expectations of the investor were not fulfilled as a result, at least in part, of State interference, tribunals have nevertheless found that there has been no breach of the expropriation or “fair and equitable” provisions of the applicable treaty.   

The guiding principles that have been applied by the respective tribunals in deciding whether or not a breach of the claimant’s expectations should be sufficient to establish liability under the “expropriation” head or the “fair and equitable” one, or both together, or indeed neither of them, are not always clear to the interested reader of these awards.  So today, with reference to some recent investment arbitration precedents, I thought I would try to identify some of the defining characteristics of the relevant awards’ findings under each head in connection with the investors’ disappointed expectations. 
As a preliminary matter, it is useful to identify a couple of contexts in which governmental breaches of claimants’ expectations form a basis for claims in domestic legal systems.  This is particularly constructive because, as with other relatively new principles of international investment law such as transparency and proportionality, the origins of the role of investor expectations appears to lie in well-developed domestic rules of public law.

First of all, in the United States, the Fifth Amendment offers claimants whose property has been “taken” without payment of “just compensation” a cause of action that is in many ways similar to an expropriation claim under international investment treaties.  The United States courts have identified the “investment-backed expectations” of a claimant as being a “relevant consideration” in determining whether or not public entities have “taken” property in violation of the Fifth Amendment.    Interference with such expectations is considered an important factor indicating in favour of a “taking” for that purpose.  The concept of “investment-backed expectations” has similarly been introduced by arbitral tribunals, both in the NAFTA context and more recently in bilateral investment treaty cases, in determining whether or not there has been an expropriation of the claimant’s investment for the purposes of the applicable treaty provision.
Secondly, in the wider context of the standard of treatment required to be accorded by public entities in exercising their powers of administration over private persons, the concept of a claimant’s “legitimate expectations” forms a central principle under many domestic legal systems, as well as under European Union law.   Pursuant to basic principles of English public law, for example, government entities are expected to honour their statements of policy or intention, particularly when these have been directed at individual claimants, as part of their general duty of fairness.  Indeed, in English public law, these legitimate expectations can be either of a procedural or a substantive nature.  
Since the concept of “legitimate expectation” under English and other domestic public law systems has not grown up in connection with deprivations of property rights as such, but rather in the context of the standard of treatment that private individuals or corporations are entitled generally to expect from State authorities, it is perhaps in connection with the “fair and equitable” standard that the concept has played the most significant role in the recent decisions of investment tribunals, as we shall see in a moment.
One significant difference between the US law concept of “investment-backed expectations” and the English law concept of “legitimate expectations” is that, while the former relates to the general expectations of, for example, an investor when entering into an investment, based upon all of the economic and political circumstances of the investment, the latter relates specifically to expectations that have been created by the acts, statements or omissions of the relevant public authorities.  As such, again, the close parallels between the requirement to fulfil “legitimate expectations” and the requirement to accord “treatment” that is “fair and equitable” and “non-arbitrary” in nature are particularly evident.  
With these preliminary observations made, I will now embark on a brief review of the recent investment case law as it has touched upon the failed expectations of investor claimants.  I will do this with reference to those circumstances where failed expectations have contributed to, first, a finding that the claimant’s investment has been the subject of an indirect expropriation and, second, a finding that State respondents have failed to accord fair and equitable treatment to the claimant. Hopefully, it will be possible to identify how the disappointed expectations of an investor claimant might best be incorporated into a treaty claim in the particular circumstances of any given case.
First of all, then, what have been the specific characteristics of those recent cases where the expectations of an investor have contributed towards a finding of expropriation?  Five cases decided between 2000 and 2005, of which two were brought under NAFTA and three were brought under applicable bilateral investment treaties, are particularly illustrative and I will address each briefly in turn. 

In the Metalclad case it will be recalled that the US claimant alleged that Mexico, through the responsible State and Municipal governments had interfered with its development and operation of a hazardous waste landfill, contrary to Articles 1105 and 1110 of NAFTA.  Relevant federal and State permits had been issued by the Mexican government prior to the claimant’s investment and federal officials assured the claimant that no further permits would be required to undertake the landfill project . The Municipality subsequently denied a construction permit to the claimant, in direct contradiction to the federal government’s previous assurances, which effectively prevented the claimant from operating the landfill.  

In addressing the claimant’s expropriation claim, the Tribunal, in a passage that has been cited frequently in subsequent cases by both counsel and investment tribunals alike, commented that:

“… expropriation under NAFTA includes not only open, deliberate and acknowledged takings of property, but also covert or incidental interference with the use of property which has the effect of depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected economic benefit of property even if not necessarily to the obvious benefit of the host State.” 
Applying this test to the facts of the case before it, the Tribunal held that the claimants’ investment had been the subject of an indirect expropriation. 
The following year, an UNCITRAL tribunal in the case of CME v. The Czech Republic,  brought under the Netherlands-Czech Republic bilateral investment treaty, reached a similar finding of indirect expropriation.  A significant factor in the Tribunal’s findings in that case was that the investor had been entitled to rely upon the investment structure as developed with the Czech Media Council’s approval and subsequently amended as a result of State-sponsored coercion.  In reaching its conclusion under this head, the Tribunal made specific reference to the passage from the Metalclad case. 
A key feature of each of the Metalclad and CME cases was that, as a result of the breach of assurances that had been given by the responsible State authorities, which had been relied upon by the claimants when making their investment decisions, the claimants’ investments were effectively neutralised.  In the Feldman case, which was decided the following year by an ICSID tribunal under the NAFTA, this feature was absent, with the result that the Tribunal refused the claimant’s expropriation claim in that case.  
In refusing that claim, the Feldman Tribunal explicitly distinguished the facts of the case before it from those of the Metalclad case, where the assurances received by the investor had been “definitive, unambiguous and repeated” and had not, unlike in Feldman, been inconsistent with Mexican law.    But ultimately, the actions forming the basis of Mr Feldman’s case had not deprived him of control of his investment.  The claimant was free to pursue commercial opportunities other than the export of cigarettes. There had thus been no “taking”, with the result that the claimant’s investment could not be said to have been expropriated. 
In Tecmed, which was decided by an ICSID tribunal the following year under the Spain-Mexico BIT, the circumstances were very different.  It will be recalled that that case again concerned the claimant’s operation of a hazardous industrial waste landfill in Mexico.  The Mexican authorities refused, by way of an administrative resolution, an application for renewal of the required operating licence two years after the claimant’s investment.  As part of its expropriation claim, the claimant argued that the refusal had frustrated its “justified expectation of the continuity and duration of the investment made and would impair recovery of the invested amounts and the expected rate of return”.  The Tribunal allowed the claimant’s expropriation claim, finding that the refusal had “fully and irrevocably destroyed” the investment’s economic and commercial operations in the landfill.  
In doing so, the Tecmed Tribunal observed that the Claimant’s expectation was that of a long-term investment relying on the recovery of its investment and the estimated return through the operation of the Landfill during its entire useful life.  It is worthy of particular note that the long term expectations of the claimant, to which the Tribunal made reference in determining the proportionality of the Mexican authorities’ refusal of the essential operating license, were not in this case dependant upon any act or representation attributable to the Mexican State.  Rather, they flowed from the objective investment characteristics that the claimant had taken into consideration when deciding whether or not to make the investment, and on what terms.  They were led by commercial considerations, not governmental assurances.  As such, the expectations contemplated by the Tribunal were very similar to the “investment-backed expectations” that are considered relevant by US courts when determining whether public entities have “taken” property in violation of the Fifth Amendment.  
Most recently, in the CMS case, the facts of which will be familiar to all here present today, the US claimant, with reference to Metalclad, argued that the totality of the measures implemented by the Argentine State constituted an indirect expropriation of acquired rights associated with its investment in the Argentine gas sector.  It highlighted various commitments that it said had been given by the Argentine authorities at the time of negotiation of the investment, together with various of the assurances given by the government at the time of the initial suspension of the US PPI adjustment following the economic crisis.  

In rejecting the claimant’s expropriation claim, the CMS Tribunal did not comment on either of the parties’ arguments as regards the various commitments and assurances that had allegedly been given by the Argentine authorities.  Rather, it identified the essential question as being whether the claimant’s enjoyment of its property had effectively been “neutralised” by the measures on which the claim was based.   The Tribunal observed that the claimant retained ownership and control of its investment, TGN, and that TGN’s management remained independent of the government.   As a result there had been no expropriation of the investment.
The CMS case, like the Feldman and indeed Waste Management case, about which there is insufficient time to speak in detail today, illustrates that breaches an investor’s expectations may mean little in the context of an indirect expropriation claim in the absence of some form of accompanying “destruction” or “neutralisation” of the investment.  This is particularly the case where the expectations concerned relate to specific assurances or commitments made by state authorities whose breach has not led to any wholesale deprivation of the “reasonably-to-be-expected economic benefit” of the investment. But  as we all know, a distinctive characteristic of the CMS case is that, notwithstanding the failure of the claimant’s expropriation claim, the Tribunal went on to find a failure to award “fair and equitable” treatment by Argentina, in large part due to its failure to meet the specific assurances and commitments that it had given in connection with the investment.
So, in the absence of a substantial interference with the investment, governmental assurances upon which the claimant has relied in the context of its investment will most likely carry little or no weight in the expropriation equation.   However, much as a failure to realise the “legitimate expectations” created by governmental assurances might, as illustrated above, give rise to a cause of action in certain domestic public law systems, so such failures can provide the basis for a claim under international investment law that there has been a failure to award “fair and equitable” treatment.  
In the Metalclad case, the US claimant argued that, in addition to constituting an expropriation, Mexico’s conduct constituted a failure to accord fair and equitable treatment to its investment, in violation of Article 1105 of NAFTA.  The Tribunal agreed with the claimant, citing in this regard the various representations of the federal authorities to the effect that the claimant had all of the necessary permits to undertake the landfill project.  The claimant had relied upon those representations in embarking upon construction of the landfill, and subsequently relied upon further federal assurances that, if it submitted an application for a municipal construction permit, this would be issued as a matter of course.  In addressing the Article 1105 claim, the Tribunal was of the view that the claimant had been entitled to place reliance upon those representations.    
The following year, in the CME case, the Tribunal similarly concluded that the Czech Media Council’s “intentional undermining” of the claimant’s investment constituted a breach of the requirement to award fair and equitable treatment under the Netherlands-Czech Republic BIT.  This breach was based upon the Czech Media Council’s “evisceration of the arrangements in reliance upon [which] the foreign investor was induced to invest”. 
In the TECMED case, the Tribunal similarly found a failure to accord fair and equitable treatment alongside its decision that the claimant’s investment had been expropriated.  But a detailed examination of the Tribunal’s reasoning in that case demonstrates that the role played by the investor’s expectations in connection with the “fair and equitable” standard was somewhat different to that played in the expropriation equation. It will be remembered that the expectations contemplated by the Tribunal in connection with its finding of indirect expropriation were based upon all of the circumstances of the investment and were led by the investor’s commercial expectations, not governmental assurances or regulatory measures.  As such, they were very similar to the “investment-backed expectations” that are considered relevant by US courts when determining whether public entities have “taken” property in violation of the Fifth Amendment.  
By contrast, the types of expectation that were considered by the Tribunal as being central to its examination under the “fair and equitable” head (namely, the investor’s expectations as regards the conduct of the host State and the application by the responsible State authorities of the domestic rules and regulations relevant to its investment in the landfill) were very different.  In many respects, they came far closer to the “legitimate expectations” that can form the basis of an independent basis of claim under many systems of domestic public law.
The recent CMS case confirmed this distinction as regards the expectations of the investor that were considered central to the question of whether there had been a failure to accord fair and equitable treatment.  Indeed, in that case the Tribunal concluded that there had been such a failure notwithstanding its finding that there had been no indirect expropriation of the claimant’s investment.  The claimant’s argument under this head was based upon the allegation that Argentina’s measures had “profoundly altered the stability and predictability of the investment environment”.  Citing TECMED, the claimant referred to the “basic expectations” that it had taken into account when making its investment in Argentina.  The Tribunal held that “there can be no doubt … that a stable legal and business environment is an essential element of fair and equitable treatment” and concluded that the measures complained of “did in fact entirely transform and alter the legal and business environment under which the investment was decided and made”.  
Referring to Metalclad and TECMED in support of its conclusion that there had been a failure to accord fair and equitable treatment, the Tribunal commented that:


“It is not a question of whether the legal framework might need to be frozen as it can always evolve and be adapted to changing circumstances, but neither is it a question of whether the framework can be dispensed with altogether when specific commitments to the contrary have been made.  The law of foreign investment and its protection has been developed with the specific objective of avoiding such adverse legal effects. ”  
The CMS case is therefore further authority for the proposition that breach of an investor’s expectations that have been created by State acts, decisions or assurances in the context of its investment can form the basis for a self-standing claim under international law for failure to accord fair and equitable treatment even in circumstances where the breach of expectations does not give rise to any expropriation.  As TECMED and CMS show, such claims are often made against the background of a particular legal or regulatory regime that the investor reasonably expects to be applied to its investment in light of the State acts, decisions or assurances.  As such, the central role that might be played by the investor’s “legitimate expectations” in a claim of failure to accord fair and equitable treatment is closely related to the separate, but related, requirement of a transparent legal environment for the investment.  
Of course, one important consequence of this feature of the “fair and equitable” standard is that the precise level of treatment that it requires from State authorities will inevitably differ from State to State, depending upon the facts of the case.  In particular, the question of whether or not there has been a violation of the standard will turn upon what legitimate expectations the investor had in light of, first, the specific assurances given by the relevant authorities and, second, the domestic legal framework that was to govern the investment.  In this respect, it might be questioned whether the fair and equitable standard now represents something more than the “minimum standard of treatment” to which all international investments are entitled as a matter of customary international law.  But that is a well-trodden debate into which I dare go no further on this occasion. 
So, in conclusion, I would submit that the recent cases that I have highlighted demonstrate that the type of analysis employed by investment tribunals as regards investors’ expectations is different in the context of, on the one hand, expropriation claims, and on the other failure to accord fair and equitable treatment.  Indeed, one central feature of the broadening of the fair and equitable standard as applied by modern investment tribunals has been the increased role played by investors’ legitimate expectations, as induced by State acts, decisions or assurances in relation to the investment, often again the background of a favourable domestic legal system, that are fundamental to the investor’s decision to invest.   
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