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Overview

1. introduction to AANZFTA

2. policy perspective of New Zealand

3. key provisions of the AANZFTA investment 
chapter



AANZFTA

• signed in 2009

• entered into force for most countries in 2010

• first ASEAN-wide ‘single undertaking’ agreement 
i.e. covers all sectors including investment

• general objectives include e.g.:

– expand export opportunities

– increase certainty for businesses through regulatory 
certainty

• negotiations launched in 2004 during 30th

anniversary summit of ASEAN-Australia and 
ASEAN-New Zealand dialogue relations i.e. a good 
history of economic cooperation and trust at outset

New Zealand treaty making practice

• only two BITs in force (with China and Hong Hong)

• BIT with China effectively taken over by 2008 FTA

• NZ negotiating an investment protocol to the 2011 
FTA with Hong Kong

• focus since 2000 has been on negotiating 
comprehensive free trade agreements (which 
include investment), rather than stand-alone BITs



NZ bilateral and regional free trade 
agreements -
• NZ-Hong Kong Closer Economic Partnership (2011)

• NZ-Malaysia Free Trade Agreement (2010)

• ASEAN-Australia-NZ Free Trade Agreement (2009)

• NZ-China Free Trade Agreement (2008)

• Trans-Pacific Strategic Economic Partnership (P4) 
(2005) ⇒⇒⇒⇒ leading to the TPP

• NZ -Thailand Closer Economic Partnership (2005)

• NZ-Singapore Closer Economic Partnership (2001)

• Australia-NZ Closer Economic Relationship (1983 / 2011)

All presently, or will in the future, address investment.

New Zealand treaty making policy

• regional, comprehensive economic agreements 
preferred over bilateral investment treaties:
– NZ has low levels of FDI in any particular country so BITs 

not a priority

– most FDI is in Australia, but only signed an investment 
protocol to the 1983 ANZCERTA FTA in 2011 (awaiting 
ratification) i.e. a treaty framework largely unnecessary 
given the developed status and close relationship between 
the two countries

– for small countries like NZ, bilateral agreements are time 

and resource consuming

– NZ is often not a negotiating priority for individual 
countries we wish to partner with; hard to get traction

– regional agreements provide economies of scale, and 
greater bargaining flexibility. 



AANZFTA – investment (chapter 11)

Substantive protections:

• standard range covered e.g. prohibitions on performance 
requirements (art 5), fair and equitable treatment (art 6), 
war clause (art 7), free transfers (art 8, balance of 
payments exception in ch 15), denial of benefits (art 11)

• no umbrella clause; nothing on environment or labour

• some key provisions are still subject to further 
agreement: national treatment from establishment to sale, 
subject to agreement on exceptions (arts 4, 12); MFN to be 
agreed under the ‘work programme’ (art 16)

• compensation for expropriation (art 8 and ch 11 –
interpretive annex to protect public interest regulation)

• wide obligations on regulatory transparency (art 13)

AANZFTA – investment (chapter 11)

Dispute settlement:

• investor’s choice of ICSID, UNCITRAL, or national courts 

Philippines or Vietnam only

• emphasis on consultations (arts 19-20)

• specified arbitrator qualifications (art 23(2))

• only limited provision for transparency of proceedings 

(art 26)

• joint interpretations: the tribunal “shall, on its own 

account or at the request of a disputing party, request 

a joint interpretation [by the state parties] of any 

provision of this Agreement that is in issue in a 

dispute” (art 27(2))



AANZFTA – prospects for regional 
harmonisation?

• draws from regional sources on some issues

• not a good model on number of issues e.g. joint 
interpretations clause may be unworkable in practice

• having some impact e.g. some provisions reflected in 
NZ Malaysia FTA and the leaked draft investment 
chapter of the Trans-Pacific Partnership

• the Trans-Pacific Partnership expected to be more 
comprehensive and may have better prospects for 
harmonisation including through MFN provisions in 
existing agreements

• side letters exempting chapter between Australia and 
NZ undercut AANZFTA (and bilateral) harmonisation


