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[ - Introduction

1. In these proceedings for a preliminary ruling under Article 267 TFEU the French Cour
de cassation (‘the referring court’) puts three questions to the Court of Justice regarding the
interpretation of Article 7 of Directive 2003/88/EC of the European Parliament and of the
Council of 4 November 2003 concerning certain aspects of the organisation of working time

-(2)

2. This reference for a preliminary ruling stems from a legal action between Ms
Dominguez (‘the claimant in the main proceedings’) and her employer, the Centre
informatique du Centre Ouest Atlantique (‘defendant in the main proceedings’), in which the
issue is whether and to what extent the latter is under an obligation to pay an allowance in
lieu of annual leave that she was unable to take due to an accident. In the opinion of the
referring court one important aspect requiring clarification is the way in which the length of
that leave should be calculated, the special feature here being that under the relevant national
legislation, firstly, the existence of entitlement to annual leave is conditional upon the
employee having worked for a minimum number of days and, secondly, not every kind of
absence from the workplace due to an accident is counted as working time.

3. The existence of entitlement to leave and the precise amount thereof cannot be
determined, however, until it is clear whether the aforementioned national legislation can be
deemed compatible with Article 7 of Directive 2003/88 and whether the claimant is entitled
to rely directly on the directive in relations with the defendant. This case, on the one hand,
raises legal issues to which the Court has already given a clear answer, so that it can in
principle confine itself to citing the relevant judgments. On the other hand, however, the
Court is being invited to state how entitlement to paid annual leave should be categorised
within the hierarchy of norms under the system of European Union (‘EU’) law and whether
an employee is possibly also entitled to rely directly on this in relations with his or her
employer.

4. Four different approaches will therefore be considered to assist employees in the
exercise of their rights against employers. The possibility of directives having horizontal
effect will be examined first of all. In light of the fact that the Charter of Fundamental Rights
of the European Union has now become legally binding I will then go on to examine the
direct application of Article 31(2) of that Charter. One further alternative is the direct
application of any general legal principle affording employees the right to annual leave. I will
then finally consider the extent to which the approach developed by the Court in the
Kiiciikdeveci case (3) can be applied here. In doing so I will discuss the advantages and



disadvantages of this approach in detail. The case now before the Court gives it an
opportunity to examine this approach in doctrinal terms and, if necessary, to refine it.

II - Legislative context

A— EUlaw (4)

1. Charter of Fundamental Rights of the European Union

5. Article 31 of Title IV (‘Solidarity’) of the Charter of Fundamental Rights of the
European Union (‘the Charter’) cites the right of every worker to ‘fair and just working

conditions’. Article 31(2) provides:

‘Every worker has the right to limitation of maximum working hours, to daily and weekly
rest periods and to an annual period of paid leave.’

6. Article 51 of Title VII (‘General Provisions’) determines the scope of application of
the Charter. Article 51(1) reads as follows:

“The provisions of this Charter are addressed to the institutions and bodies of the Union with
due regard for the principle of subsidiarity and to the Member States only when they are
implementing Union law. They shall therefore respect the rights, observe the principles and
promote the application thereof in accordance with their respective powers.’

2. Directive 2003/88

7. Article 1 of Directive 2003/88 provides as follows:

‘Purpose and scope

1. This Directive lays down minimum safety and health requirements for the organisation of
working time.

2. This Directive applies to:

(a) minimum periods of ... annual leave ...

8. Article 7 of that directive states:

‘Annual leave

1. Member States shall take the measures necessary to ensure that every worker is entitled to
paid annual leave of at least four weeks in accordance with the conditions for entitlement to,

and granting of, such leave laid down by national legislation and/or practice.

2. The minimum period of paid annual leave may not be replaced by an allowance in lieu,
except where the employment relationship is terminated.’



0. Article 17 of Directive 2003/88 allows Member States to derogate from certain
provisions of the directive. No derogation is allowed with regard to Article 7 of the directive.

B — National law

10.  Article L. 223-2(1) of the Code du travail (Labour Code) applicable in the main
proceedings provides:

‘A worker who, during the reference year, has been employed by the same employer for a
period equivalent to a minimum of one month of actual work shall be entitled to leave, the
length of which shall be calculated on the basis of 2.5 working days for each month worked,
provided the total period of leave that may be requested does not exceed 30 working days’.

11.  Article L. 3141-3 of the new Code du travail, in the version established by the Law of
20 August 2008, provides:

‘An employee who has been working for the same employer for a period equivalent to a
minimum of 10 days of actual work shall be entitled to leave of 2.5 working days for each
month worked. The total length of leave that may be requested shall not exceed 30 working
days.’

12.  Article L. 223-4 of the Code du travail applying at the relevant time, provides:

‘Periods equivalent to 4 weeks or 28 days of work shall be treated as equivalent to one month
of actual work for the purpose of calculating the length of leave. Periods of paid leave,
compensatory leave provided for by Article L. 212-5-1 of the Code du travail and by Article
L. 713-9 of the Code rural (Rural Code), periods of maternity leave provided for under
Articles L. 122-25 to L. 122-30, leave acquired by reason of reduced working time and
periods of an uninterrupted duration not exceeding one year during which performance of the
contract of employment is suspended owing to a work-related accident or occupational
disease, shall be treated as periods of actual work. (Periods during which an employee or an
apprentice is retained or recalled for national service [compulsory national service of a
military or civilian nature] for any reason shall also be treated as periods of actual work for
the purpose of calculating the length of leave.)’

13.  The current Article L. 3141-5 of the Code du travail provides:

“The following shall be treated as periods of actual work for the purpose of calculating the
length of leave:

1. Periods of paid leave;

2. Periods of maternity, paternity and adoption leave, leave for adoption and raising of
children;

3. Compulsory compensatory leave provided for by Article L. 3121-26 of the Code du
travail and Article L. 713-9 of the Code rural;

4.  Leave days acquired in respect of reduced working time;



5. Periods of an uninterrupted duration not exceeding one year during which performance
of the contract of employment is suspended owing to a work-related accident or occupational
disease; and

6.  Periods during which an employee is retained or recalled for national service for any
reason.’

14.  Under Article XIV(4) of the model rules annexed to the national collective labour
agreement for staff of social security bodies no annual leave entitlement is given in a
particular year in respect of absences as a result of illness or prolonged illness that has
resulted in a break in work of 12 consecutive months or more, absence for compulsory
military service, or unpaid leave provided for in Articles 410, 44 and 46 of the collective
agreement. Leave entitlement begins again on the date on which work is resumed, the length
of leave being calculated in proportion to the time of actual work that has not yet given rise to
the allocation of annual leave.

[II — Facts, main proceedings and questions referred for a preliminary ruling

15.  The claimant in the main proceedings has been an employee of the defendant in the
main proceedings since 10 January 1987; the defendant in the main proceedings comes under
the collective labour agreement for staff of social security bodies.

16.  On 3 November 2005 she had an accident on the journey between her home and her
place of work. As a result of that accident she was signed off work from 3 November 2005 to
7 January 2007.

17.  On 8 January 2007 she resumed work on a part-time basis and started back again full-
time on 8 February 2007. On her return the defendant in the main proceedings informed her
of the number of days of leave which, according to its calculations, were due to her for the
period of her absence. The claimant in the main proceedings lodged an objection to this,
asserting a claim against her employer for 22.5 days’ paid leave in respect of that period or,
in the alternative, payment of compensation in the sum of EUR 1 971.39.

18.  She initially asserted her claim in the Conseil de prud’hommes (industrial relations
court) of Limoges, which dismissed her applications in a decision of 15 January 2008. She
then appealed against that decision to the Cour d’appel de Limoges (Limoges Court of
Appeal). Her appeal was dismissed by a judgment of 16 September 2008, in which the Cour
d’appel ruled, inter alia, that the defendant in the main proceedings, as employer, had
correctly applied the relevant employment legislation and had rightly found that she was not
entitled to leave because the claimant in the main proceedings had been absent for more than
12 months as a result of an accident on the way to work and had not done any actual work
during that time. The Cour d’appel also ruled that the claimant in the main proceedings could
not rely on rules of employment law applicable in the case of a work-related accident.

19.  In the proceedings in the Cour de cassation she is appealing against that judgment
claiming, firstly, that an accident on the way to work should be equated with a work-related
accident and she should therefore be covered by the same arrangements. Secondly, she argues
that the period following the interruption of her contract of employment following her
accident on the journey to work must be reckoned as actual working time for the purpose of
calculating paid leave.



20.  Inlight of the case-law of the Court of Justice, which is comprehensively cited, the
referring court expresses doubts both as to the compatibility of the relevant national
employment legislation and the obligation on the national court to disregard national
legislation that is contrary to EU law.

21.  Inthose circumstances, the Cour de cassation decided to stay proceedings and to refer
the following questions to the Court of Justice for a preliminary ruling:

‘(1)  Must Article 7(1) of Directive 2003/88 be interpreted as precluding national
provisions or practices which make entitlement to paid annual leave conditional on a
minimum of 10 days’ (or one month’s) actual work during the reference period?

(2)  If the answer to the first question is in the affirmative, does Article 7 of Directive
2003/88, which imposes a specific obligation on an employer in so far as it creates
entitlement to paid leave for a worker who is absent on health grounds for a period of one
year or more, require a national court hearing proceedings between individuals to disregard a
conflicting national provision which makes entitlement to paid annual leave conditional on at
least 10 days’ actual work during the reference year?

(3)  Since Article 7 of Directive 2003/88 does not distinguish between workers according
to whether their absence from work during the reference period is due to a work-related
accident, an occupational disease, an accident on the journey to or from work or a non-
occupational disease, are workers entitled, under that directive, to paid leave of the same
length whatever the reason for their absence on health grounds, or must that directive be
interpreted as not precluding the length of paid leave differing according to the reason for the
worker’s absence, if national law provides in certain circumstances for the length of paid
annual leave to exceed the minimum of four weeks provided for by the directive?’

IV — Procedure before the Court

22.  The order for reference of 2 June 2010 was lodged at the Registry of the Court of
Justice on 7 June 2010.

23.  Written observations were submitted by the parties to the main proceedings, the
French, Danish and Netherlands Governments and the European Commission within the
period laid down in Article 23 of the Statute of the Court of Justice.

24. At the hearing on 17 May 2011, oral argument was presented by the representatives of
the parties to the main proceedings, the French, Danish and Netherlands Governments and
the Commission.

V — Main arguments of the parties

A — First question

25.  All of the parties to the proceedings are agreed that the answer to the first question is
to be found in the case-law of the Court, especially the judgments in BECTU (5) and Schultz-

Holff and Others. (6) They therefore propose that the answer to this first question should be
that Article 7(1) of Directive 2003/88 must be interpreted as precluding national provisions or



b

practices which make entitlement to paid annual leave conditional on a minimum of 10 days
(or one month’s) actual work during the reference period.

B —  Second question

26.  Both the lines of argument and the answers to this question proposed by the parties to
these proceedings are extremely divergent.

27.  The claimant in the main proceedings refers to the judgments in Simmenthal (7) and
Melki (8) and says that the direct applicability of Article 7 of Directive 2003/88 is not
affected by what the Court said in the BECTU case. In her view, the national court’s position
is clear in that it is obliged to disapply those provisions of national law according to which
entitlement to paid annual leave is contingent upon fulfilment of a condition incompatible
with EU law.

28.  The defendant in the main proceedings relies upon the case-law cited by the referring
court and draws the opposite conclusion. In its view, the principles developed in that case-
law imply that, in legal proceedings between private individuals, the national court cannot
disregard a national provision on the grounds that it is incompatible with a directive. To do so
would represent an interpretation contra legem. In view of the very definition of a directive,
which addresses the Member States and does not create direct obligations on their citizens, it
sees no reason to revise this established case-law as otherwise this would be tantamount to
abolishing the distinction between directives and regulations.

29.  The French and Netherlands Governments go somewhat further in their analysis of the
case-law.

30.  The French Government recalls, for example, not just the case-law cited by the Cour
de cassation, but also the judgments in Mangold (9) and Kiiciikdeveci. (10) In those
judgments the Court expanded its case-law on the position of the national court where there is
national legislation in existence that contravenes EU law. This means that where there is a
conflict between a national provision and a general principle of EU law the national court
must, if necessary, disregard the national provision. The French Government points out in
this connection that although according to settled case-law entitlement to paid annual leave is
to be regarded as ‘being a particularly important principle of EU social law’ it has not yet
been recognised by the Court as a general principle of EU law such as the principle of non-
discrimination on grounds of age, for instance. The aforementioned case-law cannot therefore
be extended to entitlement to paid annual leave.

31.  The French Government therefore proposes that the answer given to the second
question should be to the effect that where Article 7(1) of Directive 2003/88 precludes a
national provision which makes entitlement to paid annual leave conditional on a minimum
of 10 days’ (or one month’s) actual work during the reference period that provision in the
directive does not permit a court hearing a legal action between private individuals to
disregard the national provision.

32.  The Netherlands Government confines its arguments to this question. Its view is that,
according to established Court of Justice case-law cited by the Cour de cassation, a court that
hears a legal action between private individuals is not obliged to disregard a national



provision that is contrary to a provision of a directive. Instead, the national court has to
interpret and apply the national legislation in harmony with the directive.

33.  In the opinion of the Netherlands Government the judgment in Kiiciikdeveci and the
fact that entitlement to annual leave was regarded as ‘a particularly important principle of EU
social law’ permits of no other conclusion, especially as that principle is not a general
principle of law.

34.  Whilst the French and Netherlands Governments come to the conclusion that the
Court’s reasoning in Kiiciikdeveci does not apply, the Commission finds no reason to rule out
its analogous application in the main proceedings here.

35.  Inthe view of the Commission the answer to the second question should be that the
national court is required, within the limits of its jurisdiction, to safeguard the legal protection
afforded to individuals and ensure the full effectiveness of EU law so that it may, if
necessary, disregard any national provision that is not in harmony with the right to paid
annual leave.

C— Third question

36.  The claimant in the main proceedings proposes that the answer to this question should
be that Article 7 of Directive 2003/88 is to be interpreted as precluding a differing length of
paid leave according to the reason for the employee’s absence. Indeed this provision in the
directive states that employees are entitled to paid leave of the same length whatever the
reason for their absence.

37.  The defendant in the main proceedings holds the opposite view. It argues that

Article 7 of Directive 2003/88 does not preclude rules that determine the length of paid
annual leave in the case of employees who are absent due to illness or a work-related
accident being more favourable, as regards their period of absence being treated as equivalent
to actual work, than would be the case with employees who are not absent due to a work-
related accident.

38.  The French Government concludes from the aforementioned case-law of the Court
that Article 7 of Directive 2003/88 has to be interpreted as meaning that the length of paid
annual leave may ultimately differ according to the reason for the employee’s absence since
the minimum four weeks of leave provided for in this provision of the directive is assured.

39.  The Commission points out that the order of the national court referring this question
for a preliminary ruling does not make it clear to which element of national law this question
refers but it nevertheless proposes that it be answered in the manner proposed by the French
Government.

VI— Legal assessment
A — First question
40. By its first question, the referring court seeks to ascertain whether Article 7(1) of

Directive 2003/88 permits a Member State to make the exercise of entitlement to paid annual
leave conditional on a minimum length of work time stipulated by national law, French law



having originally put this minimum length of work time at one month but now, following a
legislative amendment, putting it at 10 days.

41.  The answer to this question is to be found in the case-law of the Court, particularly in
its judgments in BECTU and Schultz-Hoff and Others. For this reason it is appropriate to
recall the relevant findings of the Court and then examine them to see whether they can be
transposed to the main proceedings.

42.  As stated by the Court in its settled case-law, entitlement to paid annual leave must be
regarded as a particularly important principle of EU social law from which there can be no
derogations and which the competent national authorities must implement within the limits
expressly laid down by Directive 2003/88. (11) By enshrining the right to paid annual leave
in secondary legislation, the EU legislature sought to make certain that, in all Member States,
a worker would actually enjoy periods of rest, ‘with a view to ensuring effective protection of
his health and safety’. (12) As the Court has said in its case-law, the purpose of the
entitlement to paid annual leave is to help the worker to rest and to enjoy a period of
relaxation and leisure. (13)

43.  Not least of all because of the huge importance that the EU legal system attaches to
this principle, the Court stated in paragraph 52 of its BECTU judgment cited above that
Article 7(1) of Directive 93/104/EC — the wording of which is identical to that of its
successor provision in Article 7(1) of Directive 2003/88 — precluded ‘Member States from
unilaterally limiting the entitlement to paid annual leave conferred on all workers by applying
a precondition for such entitlement which has the effect of preventing certain workers from
benefiting from it’.

44,  The Court then went on to say in paragraph 53 of that judgment that ‘although they are
free to lay down, in their domestic legislation, conditions for the exercise and implementation
of the right to paid annual leave, by prescribing the specific circumstances in which workers
may exercise that right, which is theirs in respect of all the periods of work completed,
Member States are not entitled to make the existence of that right, which derives directly
from Directive 93/104, subject to any preconditions whatsoever’.

45.  In paragraph 55 of that judgment the Court also said that the measures that Member
States adopt to implement the provisions may display certain divergences as regards the
conditions for exercising the right to paid annual leave, as the directive merely lays down
minimum requirements for harmonisation of the organisation of working time at EU level
and leaves Member States to adopt the requisite arrangements for implementation and
application of those requirements. It stressed, however, that the ‘directive does not allow
Member States to exclude the very existence of a right expressly granted to all workers’.

46.  The case-law stated above is to be construed as meaning that the Court recognises, in
principle, the competence of Member States to adopt so-called implementation methods by
which they may specifically regulate certain aspects of the way in which the right to annual
leave may be exercised, such as by regulating the manner in which workers may take the
annual leave to which they are entitled during the early weeks of their employment. There is
nevertheless a limit on this regulatory competence on the part of the Member States where
the rule that is chosen affects the effectiveness of entitlement to annual leave to such an
extent that achievement of the objective of that entitlement to leave is no longer assured. This



is the case, for instance, where a national rule decides ‘whether’ that entitlement should be
exercised rather than ‘how’ it should be done.

47.  As the French Government itself concedes, there is clearly such a rule in this case —
particularly as the existence of entitlement is itself linked to the condition that the employee
completes at least one month’s work (as per Article L. 223-2(1) of the Code du travail, now
amended) or 10 days (as per the current Article L. 3141-3 of the Code du travail). As the
French Government has argued in detail in its written submissions, the provision requiring at
least 10 days’ work is explained by reference to the method by which the length of annual
leave is calculated. This latter leave is equivalent to a certain number of working days, with
one day of leave being the equivalent, according to this method of calculation, of 10 days’
work.

48.  As the French Government also concedes, reference to the need for a precise
calculation of annual leave in a particular case does not alter the fact that the case-law of the
Court does not provide for any exceptions to the rule that attainment of entitlement to paid
annual leave must not be frustrated by national measures when implemented at Member State
level. It would seem appropriate in this connection to point out that the judgment in BECTU
was based on facts similar to those in the present case, so that the principles laid down there
are directly transposable to the main proceedings here. In BECTU the Court was asked to
ascertain whether Article 7(1) of Directive 93/104 allows a Member State to adopt national
rules under which a worker does not begin to accrue rights to paid annual leave until he has
completed a minimum period of 13 weeks’ uninterrupted employment with the same
employer. Since the Court emphatically answered this question in the negative it seems to me
to be obvious that the French rule at issue in this case cannot be considered in harmony with
Directive 2003/88.

49.  One further legal question raised during the course of the main proceedings, which —
as also rightly referred to by the defendant in the main proceedings in its written

pleading (14) — should also be considered to require clarification for the purposes of the
present preliminary ruling procedure, is whether entitlement to paid annual leave can also
arise during a period in which an employee is absent due to illness. The reason why this legal
question needs to be clarified is that it will ultimately determine whether the claimant in the
main proceedings has any entitlement to leave for that period or whether her absence from
the workplace can be held against her.

50.  Case-law provides useful guidance in answering this question as well. The judgment
in Schultz-Hoff and Others, in which the Court initially found in paragraph 39 that Article
7(1) of the directive in relation to entitlement to paid annual leave applies to ‘every worker’,
proves particularly productive. Its further statements in paragraph 40 of that judgment are
also relevant, namely that ‘concerning that entitlement, Directive 2003/88 does not make any
distinction between workers who are absent from work on sick leave, whether short-term or
long-term, during the leave year and those who have in fact worked in the course of that
year’.

51.  In paragraph 41 of that judgment the Court therefore came to a conclusion which in
my opinion is also of importance to the present preliminary ruling procedure, namely that,

‘with regard to workers on sick leave which has been duly granted, the right to paid annual
leave conferred by Directive 2003/88 itself on all workers cannot be made subject by a



Member State to a condition concerning the obligation actually to have worked during the
leave year laid down by that State’.

52.  The case-law cited above should therefore be construed as meaning that the absence of
an employee due to illness during a reference year does not preclude accrual of entitlement to
paid annual leave provided that the sick leave has been duly certified. Legally speaking, this
means that absences from work for reasons outside the control of the employee concerned,
such as sickness for example, are to be counted as periods of service. This is also stated in the
rule in Article 5(4) of Convention No 132 of the International Labour Organisation of 24
June 1970 concerning Annual Holidays with Pay (Revised), on which the Court based its
observations regarding the relationship between annual leave and sick leave.

53.  In conclusion, the provision at issue is not in harmony with Directive 2003/88. The
French Government also comes to this conclusion when it states in its written submission that
Article L. 3141-3 of the Code du travail is being amended. (15) Consequently, the answer to
the first question must be that Article 7(1) of Directive 2003/88 must be interpreted as
precluding national provisions or practices which make entitlement to paid annual leave
conditional on a minimum of 10 days’ (or one month’s) actual work during the reference
period.

B —  Second question
1.  General
a)  Material legal aspects

54.  The second question is posed only in the event of the national legislation at issue being
held incompatible with EU law — as found above. As is apparent from the comments in the
order for reference relating specifically to this question, (16) the referring court essentially
seeks a ruling on whether Article 7 of Directive 2003/88 requires it, in a case between private
individuals, to disregard the national legislation at issue in the dispute.

55.  The answer to this question requires discussion of two material legal aspects, which
are both connected: (i) the role of the national courts when applying EU law, as determined
by the case-law of the Court, and (ii) the significance that the EU legal system attaches to
entitlement to annual leave and its enforcement.

b)  Existence of a legal action between private individuals

56.  Before I turn to these central aspects of the question I should like to say, for the sake
of completeness, that in my opinion there is absolutely no doubt that the main proceedings
are being brought between private individuals.

57. It should be recalled, first, that according to the Court’s case-law it is for the referring
court alone to determine the subject-matter of the questions it intends to refer. It is solely for
the national courts before which actions are brought, and which must bear the responsibility
for the subsequent judicial decision, to determine in the light of the special features of each
case both the need for a preliminary ruling in order to enable them to deliver judgment and
the relevance of the questions which they submit to the Court. (17)



58.  Since the referring court clearly assumes in its order for reference that this is a legal
action between private individuals and does not explicitly pursue the question of the
defendant in the main proceedings being an element of the French State as forming part of its
administration, the Court is also bound by that assessment.

59. By way of exception, however, the Court may undertake an appraisal of the reasons
that led the national court to refer a particular question for a preliminary ruling. According to
case-law this is so if it is obvious that the request for a preliminary ruling is in reality
designed to induce the Court to give a ruling by means of a fictitious dispute, or to deliver
advisory opinions on general or hypothetical questions, or that the interpretation of EU law
requested bears no relation to the actual facts of the main action or its purpose, or that the
Court does not have before it the factual or legal material necessary to give a useful answer to
the questions submitted to it. (18)

60.  These conditions are not satisfied here, however. According to the clear statements
made by the parties to the proceedings at the hearing, the main proceedings relate to a
contract of employment in which the defendant in the main proceedings appears, vis-a-vis the
claimant in the main proceedings, as a private individual and not as a public authority with
sovereign powers. These statements are ultimately supported by the assessment made by the
referring court.

2. The role of the national court in litigation between private individuals
a)  Limits on applicability of directives under EU law

61.  With regard to the role of the national court when called on to give judgment in
proceedings between individuals in which it is apparent that the national legislation at issue is
contrary to EU law — as in the main proceedings here — the Court has held that it is for the
national courts to provide the legal protection which individuals derive from the rules of EU
law and to ensure that those rules are fully effective. (19) There is one important restriction in
the case of litigation between private individuals, however, in that according to case-law a
directive cannot of itself impose obligations on an individual and cannot therefore be relied
on as such against an individual. (20)

62. It follows that, in the Court’s view, even a clear, precise and unconditional provision
of a directive seeking to confer rights or impose obligations on individuals cannot of itself
apply in proceedings exclusively between private parties. The Court bases this view on the
argument that to do otherwise would be to recognise a power in the European Union to enact
obligations for individuals with immediate effect, whereas it has competence to do so only
where it is empowered to adopt regulations. (21) That position respects the particular nature
of a directive which, by definition, only gives rise directly to obligations on the part of the
Member States to which it is addressed under Article 288(3) TFEU and can impose
obligations on individuals only through the medium of national transposition measures.

63.  This case-law should be followed. The distinction between positive and negative direct
effects of directives variously put forward (22) in relation to horizontal situations must
therefore also be rejected. According to that view, directives that are not transposed should
not be able to impose direct obligations on an individual vis-a-vis other private individuals
but — applying the principle of primacy of EU law — national law that contravenes a directive
should also be disregarded in litigation between private individuals. The objection to this



approach is, quite rightly, that it would be detrimental to the principle of legal certainty. (23)
For, depending on the legislative context of a provision contravening a directive under
national law, failure to apply it can indeed lead to an expansion of the obligations of private
persons; whether this is so depends on what are — from the EU law point of view — rather
incidental factors, such as whether there is any other provision of national law (creating
obligations) to which recourse might be had in the event of the law contravening a directive
being suspended.

64. It therefore follows that according to this case-law the claimant in the main
proceedings could not rely on Article 7(1) of Directive 2003/88 in order to require the
referring court to disregard the national legislation contravening EU law.

65.  The Court has compensated for refusal to accept a horizontal direct effect of directives
by pointing to alternative solutions capable of giving satisfaction to an individual who
considers himself wronged by the fact that a directive has not been transposed or has been
transposed incorrectly. These might include, on the one hand, the possibility of interpreting
national law in harmony with a directive or, on the other, applying principles of EU law on
the liability of Member States for breach of EU law.

66.  The Court has based the method of interpretation in harmony with directives on the
duty of all the authorities of the Member States — including, for matters within their
jurisdiction, the courts — to achieve the aim pursued by the directive and take all appropriate
measures, whether general or particular, to ensure the fulfilment of that obligation. (24) It
means that, when applying national law, the law is to be interpreted using all available means
of interpretation and, as far as possible, in the light of the wording and the purpose of the
directive in question, in order to achieve the result pursued by the directive and thereby
comply with the third paragraph of Article 288 TFEU. (25) In Pfeiffer and Others (26) the
Court explained how the national court should proceed in legal actions between individuals.
In that context, if the application of interpretative methods recognised by national law
enables, in certain circumstances, a provision of domestic law to be construed in such a way
as to avoid conflict with another rule of domestic law or the scope of that provision to be
restricted to that end by applying it only in so far as it is compatible with the rule concerned,
the national court is bound to use those methods in order to achieve the result sought by the
directive.

67.  As the Court has repeatedly explained, the obligation to interpret national law in
harmony with a directive is however limited by the general principles of law, particularly the
principle of legal certainty, so that the obligation cannot serve as the basis for an
interpretation of national law contra legem. (27)

68. It cannot be explicitly inferred from the order for reference whether it is at all possible
to interpret the national law in harmony with the directive. It can nevertheless be concluded
from an overall appraisal of the request for a preliminary ruling that the only option that
remained open to the referring court so as to achieve an interpretative outcome in harmony
with the directive was apparently to disregard the legislative provision at issue. In view of the
fact that in its order for reference the referring court reiterated the case-law of the Court on
the limits attaching to this method of interpretation it can be assumed that interpretation in
harmony with the directive is impossible in the main proceedings without an interpretation of
national law contra legem.



b)  Possible alternative approaches

69.  The question that thus remains to be examined is whether a national court might in
certain circumstances be permitted to undertake a procedure whereby the provision at issue
could be disregarded in a situation between private individuals. In my view there are three
different approaches that might be considered, which I shall discuss in detail and examine for
feasibility.

70.  The first thing to examine is whether direct application of the fundamental right in
Article 31(2) of the Charter is possible. (28) It will then be necessary to analyse the question
whether entitlement to paid annual leave can be classed as a general principle of EU law and
directly applied to a relationship between private individuals. (29) It will finally be necessary
to undertake a critical analysis of the Court’s approach in Kiiciikdeveci with a view to
assessing the transferability of that approach to this case. (30)

i)  Direct application of the fundamental right in Article 31(2) of the Charter

71.  As already stated, an initial approach could consist of the direct application of the
fundamental right to paid annual leave enshrined in Article 31(2) of the Charter.

—  Applicability of the Charter

72.  Although, originally, the Charter was primarily declaratory by nature, in so far as it
was to be understood as the expression of the EU’s commitment to observe fundamental
rights, on the entry into force of the Treaty of Lisbon on 1 December 2009, that provision
acquired the definitive status of primary law within the legal order of the European Union, in
accordance with Article 6(1) TEU. (31) This means that, by virtue of the commitment to
fundamental rights laid down in Article 51(1) of the Charter, legislative acts adopted by EU
institutions in the sphere of organisation of working time must now be assessed by reference
to that provision. The Member States are henceforth also bound by that provision in so far as
they implement EU law. (32)

73.  Inview of the fact that the circumstances giving rise to the main proceedings took
place in the years 2005 to 2007 and therefore at a time when the Charter had not yet entered
into force its application ratione temporis to the circumstances on which these proceedings
are based would, strictly speaking, have to be denied. To do so, however, would be to
disregard the fact that the courts of the European Union had attached considerable importance
to it when interpreting EU law even before its formal incorporation within the EU legal
system. (33) No objection can be raised to enlisting the Charter as an aid to interpretation,
especially as it reinforces those rights that are enshrined in many legal instruments and derive
from constitutional traditions common to the Member States, so that they can ultimately be
considered an expression of the European scale of values.

74.  Since it has now entered into force its binding nature should now be beyond dispute
for interpretation purposes, as is particularly confirmed by the fact that in paragraph 22 of its
judgement in Kiictikdeveci the Court took it into consideration in its legal evaluation even
though it evidently did not apply at that time. (34) It would therefore seem consistent to use
the relevant provisions of the Charter in this case too as the starting point for interpretation of
all other rules of EU law, including general legal principles and secondary legislation. It is



particularly worth avoiding any interpretation of rules that might conflict with sentiments
expressed in the Charter.

—  Status of fundamental right

75.  In my opinion, classification of the right to paid annual leave established in

Article 31(2) of the Charter as a social fundamental right does not present any particular
problems. As I said in my Opinion in Schultz-Hoff and Others, (35) the inclusion of this right
in the Charter provides confirmation that it constitutes a fundamental right. I subscribed there
to the view expressed by Advocate General Tizzano, who had already said this in his Opinion
delivered in the BECTU case. (36) As far as I can see, this is also the view taken by a
considerable number of academic writers, (37) where similar arguments are put forward in
support. They are essentially based both on the wording and the legal structure of this
fundamental rights rule.

76.  In fact, the very wording of this provision immediately suggests the conclusion that
entitlement to paid annual leave was designed to be a ‘fundamental right’, whereupon
inclusion in the ‘principles’ referred to in Article 51(1) of the Charter, which do not create
any direct subjective rights and indeed need to be given expression by the entities to which it
is addressed, can instantly be ruled out. Article 31(2) of the Charter declares that: ‘Every
worker has the right to limitation of maximum working hours, to daily and weekly rest
periods and to an annual period of paid leave’. The human rights concept of a guarantee is
clearly expressed here, especially as prominence is given in this article to human dignity in
working life. (38) It therefore clearly differs from other provisions in Title IV of the Charter
(‘Solidarity’), which are worded more like a guarantee of objective law in that the rights
granted there are ‘recognised’ or ‘respected’. These differences in wording are evidence of a
graduated intensity of protection according to the legal right concerned. (39)

77.  In line with this graduated system of protection, those provisions that merely contain
‘principles’ and under the first sentence of Article 52(5) of the Charter are primarily binding
on the legislature in the course of implementation also often state that protection is granted
only ‘in accordance with EU law or national law and practice’. (40) One significant feature of
principles is that their application often requires implementing measures to be adopted, which
can also only happen in accordance with the division of competence stipulated in the Treaties
and in harmony with the principle of subsidiarity. (41) The fact that, in order to take effect,
principles require legislative, organisational and practical measures on the part of the
European Union and its Member States is also given expression by the phrase ‘promote the
application thereof” in the second sentence of Article 51(1) of the Charter, which also applies
to them.

78.  However, this is not the case with Article 31(2) of the Charter, which is conceived in
this respect as an individual requirement. The fact that Article 31(1) of the Charter, in which
reference is made to ‘the right to working conditions which respect his or her health, safety
and dignity’, is couched in fairly abstract terms and is not expressed in a more concrete
manner until subparagraph 2 cannot be invoked as an argument for classifying this entire
provision as a ‘principle’ within the meaning of Article 51(1) of the Charter, particularly as
rules on fundamental rights can basically be worded in a legally abstract fashion, particularly
in order to take account of political and social changes. (42) This certainly applies to social
rights, which are often designed to be fleshed out, not least of all because of the associated



costs that can ultimately make realisation of such rights contingent upon the de facto
economic possibilities of the State. (43)

79. A systematic interpretation cannot lead to any other result. Articles 28 und 29 of the
Charter also say that holders of fundamental rights have a ‘right’, so that both provisions
grant subjective rights. (44) Due to the proximity of these provisions to Article 31 of the
Charter, their substantive connection and structural similarities, it is to be assumed that
Article 31 of the Charter also concerns a subjective right.

—  Lack of horizontal effect
System of protection of fundamental rights under the Charter

80. At first sight, the wording of Article 31 of the Charter could induce the belief that
horizontal effect is to be attributed to this provision (45) and that it is to directly apply to the
situation between employers and employees. This would theoretically also oblige private
individuals to guarantee fair and reasonable working conditions. Under the first sentence of
Article 51(1), however, the Charter just applies to ‘the institutions, bodies, offices and
agencies of the Union ... and to the Member States only when they are implementing Union
law’. Article 52(2) also provides that ‘[r]ights recognised by this Charter for which provision
is made in the Treaties shall be exercised under the conditions and within the limits defined
by those Treaties’. In my view, these provisions indicate an intentional restricting of the
parties to whom fundamental rights are addressed, which again sheds light on the mode of
protection of fundamental rights sought by the legislature of the European Union.

81.  Hence, there could only be contravention of the guarantee element of Article 31 of the
Charter if the European Union or the Member States do not afford their officials fair and
reasonable working conditions or if they do not adopt rules safeguarding the rights stated in
Article 31 of the Charter even though they have the competence to do so. (46) These
provisions therefore grant individuals a subjective right that primarily consists of a duty on
the European Union and its Member States to provide them with protection.

82.  Inview of the clear wording of the first sentence of Article 51(1) of the Charter a
fundamental right could only be adversely affected by the actions of a Member State in the
course of implementation of EU law, such as when transposing directives into national

law. (47) This provision ultimately confirms the binding force of fundamental rights on
Member States in the implementation of EU law, as recognised in the case-law of the

Court. (48) It should nevertheless be borne in mind that when those rights are being
implemented a considerable margin of discretion is afforded to those bound by fundamental
rights because Article 31 of the Charter, as a protected fundamental right, indeed requires the
adoption of defining rules. (49)

83.  In light of the fact, firstly, that the first sentence of Article 51(1) of the Charter clearly
determines the entities bound by fundamental rights and, secondly, that to assess the function
of the fundamental right in Article 31 of the Charter according to its regulatory purpose
amounts to nothing more than establishment of a duty of protection on the European Union
and the Member States, it is to be concluded that private individuals are not directly bound by
that fundamental right. (50) It should also be added as a further argument against a horizontal
direct effect of fundamental rights in general that private individuals cannot satisfy the
legislative proviso contained in Article 52(1) of the Charter (‘Any limitation on the exercise



of rights and freedoms recognised by this Charter must be provided for by law”). This rule of
law on contravention of fundamental rights can naturally be directed only at the European
Union and its Member States as agencies of the State. Private individuals can therefore at
best be bound indirectly by rules implementing the duty of protection. (51) What is more, an
interpretation in harmony with fundamental rights also assumes importance in the case of
provisions of private law. However, this is of no further relevance for the purposes of the
present proceedings. What is relevant, in fact, is the finding that the fundamental right to paid
annual leave enshrined in Article 31(2) of the Charter does not have direct effect between
private individuals.

The system of protection of fundamental rights under the ECHR

84.  The system of protection of fundamental rights provided for in the European
Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) proves
that it is not absolutely essential for fundamental rights to be directly binding on private
individuals in order to guarantee reasonable protection of fundamental rights and that it is
enough for the individual to be able to rely on the legislature’s duty of protection to prevent
breaches of fundamental rights on the part of private individuals.

85.  Although the ECHR admittedly does not provide for a right to annual leave
comparable with that in Article 31(2) of the Charter it should nevertheless be borne in mind
that under Articles 52(3) and 53 of the Charter the level of protection of fundamental rights
contained in the ECHR is decisive for the EU legal system. These provisions, according to
their spirit and purpose, are to be interpreted as meaning that the level of protection of
fundamental rights guaranteed in the Charter must not lag behind the minimum standards in
the ECHR. (52) For that reason and also in light of the European Union’s future accession to
the ECHR, as provided for in the first sentence of Article 6(2) TEU, it would appear essential
to take account of approaches to the solution afforded by this pan-European system of
protection of fundamental rights.

86. It should be noted here that no foundation for horizontal effect is to be found in any
guarantees of fundamental rights in the ECHR, even though provisions might appear to
suggest it. (53) Horizontal effect would also encounter barely surmountable difficulties on
procedural grounds as applications for contravention of guarantees in the ECHR by private
individuals are ab initio inadmissible ratione personae under Article 35 ECHR. (54) Instead,
protection of fundamental rights in relationships between private individuals is achieved on
the basis that a duty of protection is imposed upon the State, which it is obliged to fulfil by
adopting positive measures (so-called ‘positive obligations’). According to that concept it is
for the State to repel challenges made by private individuals (disturbers) to the legal positions
of the respective beneficiaries of fundamental rights (victims), (55) where it has a certain
amount of discretion in choosing the means by which to do so. It is only in special
circumstances that the ECHR requires contravention of its prohibitions to be a punishable
offence in order to protect a fundamental right, such as in the field of right to life under
Article 2 ECHR in the case of attacks by private individuals. The State fulfils its duty of
protection by way of legislation and the enforcement thereof by, for example, seeking to
achieve a balance of interests under private law in harmony with the ECHR by giving those
entitled to exercise fundamental rights adequate protection under the criminal law against
impingement by private individuals or by providing for reasonable regulation of relations
between neighbours through administrative law. (56) Breach of this duty of protection is
established in binding manner by the European Court of Human Rights by way of a judgment



pronounced against the State concerned. (57) As legal action cannot be brought against
private individuals there cannot as a result of such a judgment be any joint liability on the
part of the disturber ultimately responsible for infringement of the fundamental right.

87.  This brief overview shows at once that the doctrine of duty of protection on which the
system of protection of fundamental rights under the ECHR is based renders superfluous the
question of the binding nature of fundamental rights on private individuals as it offers
reasonable solutions to the legal issues that are commonly discussed in the context of
horizontal effect. (58) It cannot therefore be claimed that the level of protection of
fundamental rights within the European Union would lag behind that appertaining under the
ECHR if it should be found that fundamental rights under the Charter do not have direct
effect in horizontal situations.

- Conclusion

88.  The referring court cannot therefore rely on Article 31(2) of the Charter to decline, in a
dispute between private individuals, to apply national legislation in breach of EU law that is
not open to interpretation in conformity with the directive.

ii) Direct applicability of a general legal principle

89.  One further conceivable approach might consist of applying, in a relationship between
private individuals, a general legal principle of EU law that might possibly provide for an
employee to be entitled to paid annual leave.

90. However, this approach would necessitate clarification of two fundamental issues.
First, it would be necessary to consider the question whether the right to paid annual leave
does indeed rank as a general legal principle within the EU legal system. Secondly, it would
be necessary to clarify whether this general legal principle would also apply in a relationship
between private individuals.

—  The ranking of the right to annual leave within the EU legal system
The concept of a general principle

91.  Both the concept and function of general principles in EU law should first be briefly
reviewed by way of an introduction to investigation of the first question.

92.  The general principles of EU law hold a particular place in the case-law of the Court
of Justice. However, even today the concept of general principles is a thorny issue. (59) The
terminology is inconsistent both in legal literature and in case-law. To some extent there are
differences only in the choice of words, such as where the Court of Justice and the Advocates
General refer to a ‘generally-accepted rule of law’, (60) a “principle generally accepted’, (61)
a ‘basic principle of law’, (62) a ‘fundamental principle’, (63) ‘a principle’, (64) a ‘rule’, (65)
or a ‘general principle of equality which is one of the fundamental principles of EU law’. (66)

93.  There is agreement in any case that general principles have considerable importance in
case-law in filling gaps and as an aid to interpretation, (67) not least because the EU legal
order is a developing legal order which inevitably has gaps and requires interpretation on
account of its openness in respect of integrational development. On the basis of such



recognition the Court also appears to have opted not to undertake a precise classification of
general principles in order to retain the flexibility it needs in order to decide on substantive

matters which arise regardless of terminological discrepancies. (68) General principles also
assume importance in their role as criteria for assessing the legality and validity of EU legal
instruments (69) and as a basis for judicial development of the law. (70)

94.  According to one definition put forward in legal literature, general principles include
the fundamental provisions of unwritten primary EU law which are inherent in the legal order
of the European Union itself or are common to the legal orders of the Member States. (71) In
principle, a distinction can be drawn between general principles of EU law in the narrow
sense, namely those which are developed exclusively from the spirit and system of the
Treaties and relate to specific points of EU law, and those general principles which are
common to the legal and constitutional orders of the Member States. (72) Whereas the first
category of general principles can be derived directly from primary EU law, the Court
essentially uses a critical legal comparison in order to determine the second category, which
does not, however, amount to using the lowest common denominator method. (73) Nor is it
regarded as necessary for the legal principles developed in this way in their specific
expression at EU level always to be present at the same time in all the legal orders under
comparison. (74)

95.  The general principles are distinguished by the fact that they embody fundamental
principles of the European Union and of its Member States, which explains their status as
primary law within the hierarchy of rules in the EU legal order. (75) Particular importance is
attached to the protection of fundamental rights in the narrow sense developed and ensured
by the EU courts under this general designation and to the formulation of the procedural
rights which are equivalent to fundamental rights and which, as general principles of the rule
of law, have been elevated to the status of constitutional law in the European Union. (76) The
general principles therefore also include principles which are closely connected with and may
be derived from the structural principles of the European Union, such as liberty, democracy,
respect for human rights and fundamental freedoms, and the rule of law within the meaning
of Article 2 TEU. If a Member State breaches those principles the special sanction
mechanism laid down in Article 7 TEU is triggered.

96.  Important principles based on the rule of law such as the notion of

proportionality, (77) legal clarity, (78) or the entitlement to effective protection by the courts
have been recognised as general principles of EU law. (79) They also encompass various
general principles of sound administration, such as the protection of legitimate

expectations, (80) the principle of non bis in idem, (81) the right to be heard, (82) including
the opportunity to make submissions in the case of measures affecting interests, (83) the
obligation to state reasons for legal measures, (84) and the duty of the competent institution
to establish the facts. (85) Reliance on force majeure is also included. (86) However, there
are also principles which are not alien to contract law, such as the general principle pacta
sunt servanda (87) or the principle of rebus sic stantibus. (88)

97.  The notion of a social state based on the rule of law is also suggested, for instance, by
the recognition of the principle of solidarity (89) or the duty of the administration to have
regard for the welfare of its officials. (90) The recognition of federal commitments within the
European Union includes the frequently highlighted principle of cooperation among the
Member States and their obligations to cooperate in relation to the European Union. On the
basis of Article 10 EC the Court has thus developed the principle of reciprocal Community



loyalty. (91) The Court has also referred to the democratic principle, for example when it
pointed to the need for the effective participation of the Parliament in the legislative process
of the European Union, in accordance with the procedures laid down by the Treaty. (92)

98.  The fundamental EU rights which the Court has recognised by means of the
abovementioned evaluative legal comparison and having regard to international and
European human rights conventions include such fundamental and human rights as
characterise liberal and democratic societies, such as freedom of expression (93) and freedom
of association. (94) They also include basic principles stemming directly from the Treaties,
such as the prohibition of discrimination based on nationality(95) and the prohibition of
discrimination based on sex. (96)

Right to paid annual leave in the European Union

99. It is questionable whether a right to paid annual leave meets the requirements
established in case-law for a general principle. For that to be the case, such a right in the field
of EU employment law would have to be of such fundamental importance, like the
abovementioned examples, that it has found expression in many rules of primary law and in
secondary EU law.

100. Other sources of inspiration to be considered are the numerous international agreements
on the protection of human rights and the rights of workers to which the EU Member States
have acceded.

101. Finally, the law of the Member States themselves has to be considered. Recourse to the
comparative law approach often taken by the Court could shed light on whether, according to
constitutional traditions (97) or in any event the core provisions of national employment law,
such a right is afforded a pre-eminent place in national legal systems.

— Provisions of EU law

102. As far as the relevant provisions of EU law are concerned, it is possible now to draw on
what has already been said about the classification of the right to paid annual leave as a
fundamental right. As already mentioned, its codification in Article 31(1) of the Charter
confirms its pre-eminent position within the legal order of the European Union. It should be
noted in this context that, as stated in the fifth recital in the preamble, the Charter reaffirms
‘the rights as they result, in particular, from the constitutional traditions and international
obligations common to the Member States, the European Convention for the Protection of
Human Rights and Fundamental Freedoms, the Social Charters adopted by the Union and by
the Council of Europe and the case-law of the Court of Justice of the European Union and of
the European Court of Human Rights’. In other words, the Charter reflects nothing less than
the present body of law on fundamental rights within the European Union.

103. Although it is apparent that Article 7(1) of Directive 93/104 — the predecessor provision
to Article 7(1) of Directive 2003/88 — served as the model for the wording of Article 31(1) of
the Charter, this should not induce the belief that entitlement to a minimum amount of paid
annual leave was not established until the directive on working time was adopted. In fact, this
entitlement, regardless of the length of guaranteed leave, has long numbered amongst
internationally recognised social fundamental rights.



— Provisions of public international law

104. At international level this fundamental right is mentioned, for example, in Article 24 of
the Universal Declaration of Human Rights, (98) which confers on everyone ‘the right to rest
and leisure, including reasonable limitation of working hours and periodic holidays with

pay’. It is also upheld in Article 2(3) of the European Social Charter of the Council of

Europe (99) and in Article 7(d) of the International Covenant on Economic, Social and
Cultural Rights (100) as a manifestation of the right of everyone to fair and equitable working
conditions. Article 8 of the Community Charter of the Fundamental Social Rights of Workers
also stipulates that every worker is entitled to paid annual leave. (101) This is of relevance as
substantial importance is attributed to this Charter as a source of inspiration in the case-law of
the Court. It reflects the common views and traditions of the Member States and is

considered a declaration of the fundamental principles held dear by the European Union and
its Member States. (102) Within the framework of the International Labour Organisation,
which is a special agency of the United Nations, the right to a minimum period of paid annual
leave has thus far been the subject-matter of two multilateral conventions. In this respect,
Convention No 132, (103) which entered into force on 30 June 1973, amended Convention
No 52, (104) which was previously in force. They place mandatory requirements on the
signatory States with regard to the implementation of this fundamental social right within
their national legal systems.

105. However, these varied international instruments are distinct from one another both in
terms of their substantive regulatory content and their legislative scope since in some cases
they are international law conventions, in others merely solemn declarations with no legal
force. (105) The persons to whom they apply are also different, with the result that the class
of persons covered is by no means identical. In addition, the signatory States, as the
addressees of these instruments, are generally granted broad discretion with regard to
implementation and therefore the beneficiaries are unable to rely directly on their

rights. (106) However, it is significant that in all those international instruments the right to a
period of paid leave is unequivocally included among workers’ fundamental rights.

— The legal systems of the Member States

106. Social rights vary considerably at constitutional law level. Several constitutions contain
safeguards relating to working conditions which include the right of workers to rest.

107. For example, Article 11(5) of the Constitution of Luxembourg and Article 40(2) of the
Constitution of Spain require the State to create healthy working conditions and to provide or
ensure rest for workers. (107) A much more comprehensive rule, which is much closer to the
wording in Article 31 of the Charter, is to be found in Article 36 of the Constitution of Italy,
which provides inter alia for a right to a weekly rest day and paid annual leave. The
Constitution of Portugal would appear to have been one of the models for the rules of the
Charter since Article 59(1)(d) thereof establishes the right to rest and leisure, an upper limit
on daily working hours, a weekly rest period and regular paid leave. (108) However, it must
be said that the social fundamental rights subjectively formulated and set out in detail in these
constitutions are generally understood to be purely State obligations rather than rights that are
directly enforceable. (109)

108. In the majority of old Member States of the European Union, on the other hand, the right
to a minimum period of paid annual leave is based on ordinary legislation which mirrors the



secondary legislation requirements of the directive, in so far as ambits of EU law are
concerned. This applies, for example, to German law which, whilst recognising in Article
20(1) of the Basic Law that ‘the principle of the social State’ from which various minimum
social entitlements are derived is a State objective, otherwise leaves it to the legislature to
regulate annual leave. (110) However, the constitutions of the German Lander do
nevertheless contain many social guarantees and principles that provide inter alia for an
obligation on the legislatures of the Lénder to make provision for adequate paid leave. (111)

109. By contrast, the new Member States, other than Cyprus, have a comprehensive
codification of this right. This is the case, for example, with regard to Article 36(f) of the
Slovak, Article 66(2) of the Polish, Article 70/B(4) of the Hungarian, Article 107 of the
Latvian, Article 41(2) of the Romanian, Article 48(5) of the Bulgarian, Article 13(2) of the
Maltese and Article 49(1) of the Lithuanian Constitutions, which expressly guarantee a
minimum period of paid annual leave. Working conditions in general are addressed in the
Constitutions of Slovenia (Article 66), the Czech Republic (Article 28) and Estonia
(Article 29(4)). (112)

- Summary

110. The importance of entitlement to paid annual leave has long been recognised in the
Court’s case-law. According to established case-law it is to be regarded as ‘a particularly
important principle of EU social law’ from which there can be no derogations and the
implementation of which by the competent national authorities must be confined within the
limits expressly laid down by Directive 2003/88 itself. However, the Court has not as yet
clearly ruled whether it is a general principle of EU law. Its unequivocal classification is also
made more difficult by the fact that no uniform terminology is used in case-law to describe
such general principles. (113)

111. The comparative law review set out above does indeed show that the idea that an
employee is entitled to periodic rest time permeates the legal systems of both the EU and its
Member States. The fact that this idea has constitutional status both at EU level (114) and
within several Member States (115) is indicative of the prominent position afforded to that
right, which suggests its classification as a general principle of EU law.

112. The fact that not all Member States grant it constitutional status within their legal
systems is not detrimental, however, (116) as it is in any event considered a core element of
national law irrespective of whether an employment relationship is one governed by private
or public law; this has also been recognised in the Court’s case-law. (117) Since it is not
restricted to a certain area of law but spans several different sectors, i.e. it applies to many
occupational areas in all Member States in the field of both employment and service law,
entitlement to paid annual leave claims a certain general validity typically afforded to general
principles and differing from specific rules of law. (118) The situation is no different under
EU law since, as I have observed most recently in my Opinion in Case C-155/10 Williams
and Others, (119) those directives on the organisation of working time which contain sector-
specific rules due to the special features of certain occupational areas, (120) which can in that
respect be considered a /ex specialis with regard to the provisions of Directive 2003/88, make
their own provision for the right to leave.

113. Furthermore, entitlement to paid annual leave exhibits a minimum substantive degree of
normative certainty, which is commonly considered a prerequisite of recognition as a general



principle. (121) This is endorsed, first, by a comparison with various principles of law
recognised in case-law, such as the aforementioned ‘principle of democracy’ or ‘solidarity’
which are distinguished by their abstractness. It is also apparent from the clarity of the
objective of the entitlement. Regardless of the essential configuration arrived at by the
legislature, the objective of entitlement to annual leave is primarily to give employees a
temporary break from their contractual labours. At any rate, by meeting the minimum
requirements for substantive certainty that entitlement also fulfils the conditions necessary to
be considered a general principle.

114. In the light of the foregoing, it should be noted that there are several arguments in favour
of granting entitlement to annual leave the status of a general principle within the legal
system of the European Union.

—  Applicability of general principles between private individuals

115. It is also necessary to clarify whether this general principle would in certain
circumstances apply even to relationships between private individuals.

Fundamental possibility of direct application

116. It is acknowledged in the case-law of the Court that individuals can rely on general
principles in their relationships with the State. (122) However, the Court has not as yet
expressed an opinion on the basic question of whether fundamental rights as general
principles are directly applicable at all in relationships between private individuals.

117. This question is deserving of specific attention, particularly in view of the significance
of protection of individual fundamental rights. It is conceivable to argue, on the one hand, by
reference to the origin and objective of general principles, that they principally serve to
protect the individual from intervention by public authorities, with the result that direct
application between private individuals would have to be denied. On the other hand, it is
possible to take the view that the traditional ‘public/private’ juxtaposition is no longer
appropriate in a modern State. It is indeed possible to conceive of cases in which protection
of fundamental rights vis-a-vis private bodies would appear every bit as essential as against
public authorities, so that failure to afford protection of fundamental rights would be
tantamount to a breach of fundamental rights. (123)

118. This would be the case, for example, with employment relationships such as at issue
here, especially as an employment relationship — irrespective of whether in a specific instance
it is configured under private or public law — is generally characterised by an uneven balance
of power between employer and employee. (124) Since it is often a matter of chance whether
an employer is a body governed by private law or a public authority, (125) it would be
difficult to justify a difference in protection of fundamental rights according to the
circumstances of a case.

119. The theory that private individuals are bound by fundamental rights as general principles
would be supported, not least of all, by the principle of effectiveness (effet utile) in EU law
and the coherence of the EU legal order. EU law could be helped to become more effective in
many areas by the horizontal effect of fundamental rights. Whilst Member States can apply
EU law only in conformity with fundamental rights because they are bound by those
fundamental rights, private individuals could jeopardise the practical effectiveness of EU law



within the scope of their legal relationships if they were permitted to breach fundamental
rights in areas determined by EU law. This would endanger the coherence of EU law. (126)

120. An examination of former case-law reveals approaches in that direction in the Court’s
arguments.

121. Indications of direct applicability of general principles in relationships between private
individuals are to be found, for example, in the case of Defrenne, (127) in which the Court
ruled that the principle laid down by Article 119 of the EEC Treaty (now Article 157 TFEU)
that men and women should receive equal pay may be relied on before the national courts in
equal measure in relationships with both public and private employers.

122. Indications are also to be found in case-law on the application of fundamental freedoms
vis-a-vis private individuals, in the judgment in Walrave, (128) for instance, in which the
Court ruled that the prohibition of discrimination based on nationality in Articles 7, 48 and 59
of the EEC Treaty (now Articles 18, 45 and 56 TFEU) does not only apply to the action of
public authorities but extends likewise to rules of any other nature — in that particular case the
rules of a sporting federation — aimed at regulating in a collective manner gainful
employment and the provision of services. The Court based its judgment on the grounds that
the abolition as between Member States of obstacles to freedom of movement for persons and
to freedom to provide services would be compromised if the abolition of barriers of national
origin could be neutralised by obstacles resulting from the exercise of their legal autonomy
by associations or organisations which do not come under public law. Since, moreover,
working conditions in the various Member States are governed sometimes by means of
provisions laid down by law or regulation and sometimes by agreements and other acts
concluded or adopted by private persons, to limit the prohibitions in question to acts of a
public authority would risk creating inequality in their application. (129) In its judgment in
Bosman (130) the Court later ruled that the provisions of primary law relating to the free
movement of workers also apply to the transfer rules of the international football association
FIFA (‘Fédération Internationale de Football Association’) and UEFA (‘Fédération
Européenne des Associations de Football”).

123. On the other hand, however, it is questionable whether it can simply be concluded from
the judgments in Walrave and Bosman that fundamental rights are generally to be directly
applied in the form of general principles in relationships between private individuals,
especially as both of those cases concerned the application of fundamental freedoms to
private organisations which to a certain extent had regulatory powers and hence were of a
quasi-public nature. It would therefore be feasible to argue that the Court’s judgments were
justified by the particular circumstances of each case. If one were to accept that argument,
any parallel would be precluded in view of the fact that the defendant in the main
proceedings is probably not such a private organisation with regulatory powers.

124. A further indication of the direct applicability of general principles in relationships
between private individuals can be derived from the judgment in the Angonese case, which
concerned access to employment at a private bank in which the Court took the view that ‘the
prohibition of discrimination on grounds of nationality laid down in [Article 45 TFEU] must
be regarded as applying to private persons’. (131)

125. Mention should finally be made here in this connection of the ruling in
Kiiciikdeveci, (132) in which the Court applied to an employment relationship between



private individuals the principle of non-discrimination on grounds of age the status of which
as a general principle of EU law was first acknowledged in the Mangold case. (133) It should
be noted in this context that the Court has taken its own individual approach in its grounds for
the direct application of a general principle which requires more in-depth examination in
terms of legal theory, not least of all because of its innovative character. Reference is
therefore made here to my further observations (134) with regard to this approach, which I
will go into separately in detail.

126. In summary, it must be stated that in light of this case-law the direct application of
fundamental rights in the form of general principles in relationships between private
individuals cannot be ruled out in principle. (135)

Risk of an attitude inconsistent with the provisions of the Charter

127. Since the Charter entered into force entitlement to paid annual leave has been based on
Article 31(2) of the Charter. A general principle that might be developed by the Court on the
basis of the above observations and essentially provide for such an entitlement must
nevertheless continue to have a separate existence as Article 6 TEU makes express mention
of both the Charter and fundamental rights deriving from general principles in paragraphs 1
and 3. (136) As for the relationship between rights under the Charter and rights under general
principles, it is to be concluded from these provisions that they have equal status. (137)
Hence, they can also be applied concurrently so that a private individual is not prevented
from relying on the more extensive guarantee. They are largely identical in substance,
however, since, on the one hand, as can be seen from its preamble, the Charter reaffirms the
rights resulting from the sources of law used by the Court and, on the other, the Charter is
evidence of the substance of constitutional traditions common to the Member States.
Nevertheless, one cannot rule out the possibility of fundamental rights deriving from general
principles and developed further affording a greater degree of protection than those under the
Charter. (138)

128. Where a parallel application of fundamental rights under the Charter and general
principles within the EU legal system is to be assumed it should be noted that the direct
application of a legal principle providing for an entitlement to annual leave carries the risk, at
least in a legal action between private individuals, of inconsistency. As already stated, the
first sentence of Article 51(1) of the Charter is to be interpreted as meaning that the
fundamental right to paid annual leave enshrined in Article 31(2) of the Charter does not have
direct application between private individuals. To allow private individuals at the same time
to rely on a general principle would nevertheless be to circumvent the restriction on the
addressees of fundamental rights provided by the EU legislature in the Charter.

129. However, the requirement of coherent protection of fundamental rights demands that
both fundamental rights be interpreted, as far as possible, in coordinated fashion. (139) As,
according to the fifth recital in the preamble to the Charter, the fundamental rights deriving
from general principles and, above all, the Court’s case-law based thereon are to be
integrated into the interpretation of fundamental rights under the Charter there must be no
substantive inconsistency between the two categories of fundamental rights. What is needed
is a harmonised interpretation, wherever a fundamental right under the Charter so

permits. (140)



130. In the present case a harmonised interpretation would be impossible as regards the direct
application of the general principle to the relationship between employer and employee. The
decision by the EU legislature to only indirectly grant protection to fundamental rights — in
the main proceedings via Article 31(2) of the Charter — by imposing a duty of protection on
the European Union and its Member States would then be counteracted by the fact that this
would ultimately pave the way, by means of an unwritten general principle, to nevertheless
allowing horizontal effect, including the right to require a national court to disregard a
national law in breach of EU law, even in a relationship between private individuals. In order
to avoid an inconsistent attitude it would be necessary to reject the direct application of the
general principle. (141)

131. It should also be stressed that these statements apply only in so far as, in the case of a
fundamental right under Article 31(2) of the Charter and the general principle, the same
fundamental right or fundamental rights with the same scope of protection are concerned. As
stated in the introduction, however, the possibility of further developed fundamental rights
that derive from general principles affording greater protection than the fundamental rights in
the Charter cannot be ruled out. In such a case an attitude inconsistent with the first sentence
of Article 51(1) of the Charter could in certain circumstances be untenable.

132. The following observations do not apply unless the Court should consider that, in
principle, the application of a general principle aimed at granting annual leave does not
constitute an attitude inconsistent with the first sentence of Article 51(1) of the Charter.

Applicability to entitlement to paid annual leave

133. Since the direct applicability of fundamental rights in the form of general principles
cannot be categorically ruled out in relationships between private individuals it is now
necessary to examine whether the requirements in this context are satisfied.

— Grant of a subjective right

134. For that to be the case the aim of entitlement to annual leave at issue here should, first,
be the grant of subjective rights. As already stated, the general principle grants a subjective
right in that it creates an entitlement for the employee vis-a-vis the employer, essentially to
be released from his or her contractual obligation to carry out work in order to have
reasonable time for rest and recuperation. To this extent it satisfies the first requirement for
direct applicability.

— Substantively unconditional and sufficiently precise

135. Furthermore, the general principle must be substantively unconditional and sufficiently
precise to enable it to be asserted against the employer as a private person. A provision is
substantively unconditional if it is applicable unreservedly without conditions attaching to it
and is not subject to the taking of any other measure either by the institutions of the Member
States or by the European Union. (142) A provision is sufficiently precise if it unequivocally
creates an obligation (143) — that is to say, it is legally perfect and can be applied by the
courts as such. (144)

136. It is doubtful whether these conditions are satisfied in the case of an entitlement to
annual leave, especially as it is not clear how far the scope of protection of the general



principle actually extends. Since its scope is not clear and conclusively ascertainable from the
outset it is necessary to examine in each individual case whether the scope of protection
might be affected by a measure taken by the European Union and/or its Member States. It
would be for the Court to undertake such a task when asked to interpret the general principles
of EU law. (145)

137. In order to be sufficiently precise the general principle must cover various aspects of
entitlement to paid annual leave, which should nevertheless, logically, be regulated only by
the legislature itself so as to take sufficiently reasonable and flexible account of present-day
demands. To name just a few examples, these aspects requiring regulation concern, on the
one hand, the number of days of leave to be granted, one of the issues then arising being
whether this means a precisely fixed number of days or rather a minimum number of days. In
order to be directly applicable vis-a-vis an employer the general principle would also have to
determine how the days of leave should be apportioned over the year to enable the annual
leave to fulfil its recuperative function. Furthermore, the general principle would have to take
account of special circumstances pertaining in each sector of the economy by, where
necessary, including sector-specific rules for individual areas of activity.

138. That is obviously impossible. First, such an extensive general principle cannot exist
without at the same time calling into question the differentiation of terms in specific legal
rules. (146) Secondly, it should be noted that the regulation of these details falls within the
inherent competence of the legislature. Not least for that reason, the constitutions of those
Member States that explicitly recognise entitlement to annual leave as a fundamental right
leave it to the national legislature to determine the mode of implementation. The same applies
at EU level with regard to the relationship between Article 31 of the Charter and Directive
2003/88.

139. The EU’s legislative competence is jointly exercised under the Treaties by the Council
and the European Parliament. The rule-making powers which they hold as legislative bodies
in the area of the law on leave as part of the EU’s social law must be respected in any event.
This is required not only for the aforementioned practicability reasons but also for
institutional balance within the EU. This balance is not based on the principle of separation of
powers in the constitutional-law sense, but on a principle of separation of functions, whereby
the EU’s functions are intended to be exercised by the organs which are best placed to
perform them under the Treaties. Unlike the principle of separation of powers, which seeks
partly to ensure that the individual is protected by moderating State power, the principle of
separation of functions in EU law is intended to ensure that the European Union’s aims are
effectively achieved. (147)

140. As I have stated in my Opinion in Case C-101/08 Audiolux, the Court of Justice, as an
EU institution within the meaning of Article 12(1) EU, also forms part of that institutional
balance. (148) This means that, in its capacity as an EU judicial body which has the right to
ensure, within its jurisdiction, that in the interpretation and application of this Treaty the law
is observed, it respects the rule-making powers of the Council and of the Parliament. (149)
This necessarily presupposes that it leaves to the EU legislature the task of rule-making in the
field of organisation of working time conferred on it by the Treaties and, as before, observes
the necessary self-restraint in developing general principles of EU law which might possibly
run counter to the legislature’s aims.



141. The direct applicability of a general principle of an employee’s entitlement to annual
leave vis-a-vis his or her employer would therefore for one thing be contingent on the Court
giving it sufficiently precise legislative content by way of interpretation, whereby — in view
of the plethora of necessary rules — it would ultimately assume the competence traditionally
reserved to the EU legislature. As this is not permissible for the reasons set out above it is to
be assumed that this general principle, at least in its pure form, cannot be regarded as
substantively unconditional and does indeed require legislative configuration by the
legislature.

142. The general principle does not therefore satisfy the requirements for it to be directly
applicable to relationships between private individuals.

— Conclusion

143. In light of the foregoing, the referring court cannot, in a dispute between private
individuals, use a general principle as a basis for disregarding national law in breach of EU
law where an interpretation in conformity with the directive is not possible.

ii1) Application of the general principle, as given specific expression in Directive 2003/88

144. Another conceivable approach would be to apply the aforementioned general principle,
as given specific expression in Directive 2003/88. (150)

—  The Court’s approach in Kiiciikdeveci

145. In its judgment in the Kiiciikdeveci case, to which some of the parties involved in the
proceedings have referred in their observations, the Court took a similar approach,
confirming the duty on a national court to implement the principle of non-discrimination on
grounds of age, as given expression in Directive 2000/78 establishing a general framework
for equal treatment in employment and occupation, (151) if necessary by disregarding any
provision of national law contrary to that prohibition. (152)

146. With that ruling the Court expanded the principle of primacy of EU law over national
law to cover so-called ‘horizontal relationships’. (153) This approach conforms to earlier
case-law on the absence of direct horizontal effect of directives (154) in that the Court did not
rule that Directive 2000/78 should apply to a relationship between private individuals but
simply that the principle of non-discrimination on grounds of age was given expression
therein, which — as already found in the Mangold case (155) — constitutes a general principle
of EU law as a specific application of the general principle of equal treatment. (156) The
approach followed by the Court in Kiiciikdeveci is essentially based on the idea that a general
principle such as the principle of non-discrimination on grounds of age has to be
implemented consistently also at national level in the interests of individual legal protection
and the effectiveness of EU law. (157) In doctrinal terms this approach constitutes a refining
of the Mangold case-law.

147. According to the Court, however, direct applicability in relationships between private
individuals of the principle of non-discrimination on grounds of age, as given specific
expression in Directive 2000/78, clearly does not come into consideration until certain
conditions are fulfilled. It is necessary, first, for there to be difference in treatment on
grounds of age in the main proceedings which is not objectively justified, which is to be



ascertained from the factual conditions laid down in Directive 2000/78. (158) Secondly, the
national legislation in question must cover an area regulated by the directive. (159)

—  Transferability of this approach to entitlement to annual leave
Requirements for it to apply

148. A corresponding application of this approach to the main proceedings, so as to give the
national court the power, where necessary, to disregard national law that is in breach of EU
law, would inter alia require entitlement to paid annual leave to have the status within the EU
legal system of a general principle above and beyond its codification under secondary law in
Article 7(1) of Directive 2003/88; this is supported by the arguments already put

forward. (160)

149. One further condition would be the requirement that an employment relationship be in
existence, which is apparently the case in the main proceedings. Finally, there would have to
be an entitlement to leave satisfying the requirements of the directive. This would ensure that
the general principle did not enjoy unlimited application but extended only as far as the
national legislation at issue fell within the scope of application of Directive 2003/88. This
condition is also fulfilled in the main proceedings as the substance of the legislation in
dispute is a condition for claiming annual leave imposed by the national legislature. (161)

150. Lastly, in order for it to be possible to activate the general principle and set it against
national law it would be necessary for there to be a contravention of the right to leave
enshrined in the directive. This has already been found to be the case in my examination of
the first question referred for a preliminary ruling. (162)

151. When considered from the formal aspect, the requirements for a direct application of
entitlement to annual leave in the form of a general principle, as given specific expression in
Directive 2003/88, are indeed satisfied. It is nevertheless appropriate to consider the
advantages and disadvantages of such an approach before contemplating such action in the
present case. (163)

The advantages and disadvantages of such an approach

152. This approach has the advantage of avoiding the aforementioned shortcomings of a
direct application of the general principle in pure form. (164) This especially applies in
relation to the requirement of ‘sufficient precision’. Because the directive gives specific
expression to the general principle, that principle ultimately achieves the substantive
precision necessary for direct applicability.

153. Certain reservations might be expressed regarding the theoretical accuracy of this
approach, which I shall illustrate below.

- Risk of mixture of sources of law
154. My reservations concern, first, the risk, which cannot be entirely ruled out, of an

improper mixture of sources of law having different status within the EU legal system as a
result of the combined application of a general principle and a directive.



155. From an objective point of view this approach is essentially based on the assumption
that the content of a general principle must be reflected in the content of the directive and that
therefore an autonomous stipulation of that content by way of interpretation is fundamentally
unnecessary. Ultimately, nothing other is being implied than that the scope of protection of a
general principle is virtually identical to that of the provision in the directive putting it in
concrete terms. (165)

156. The disadvantage with this, however, is that it leaves completely open the question of
how far the scope of protection of a particular general principle actually extends and whether
a directive might possibly contain wider provisions that are not covered by that scope of
protection at all. (166) The assumption on which this approach is based ignores the fact that
synchronisation of the content of a directive with the content of primary law is not only in no
way mandatory but is also, in truth, the exception because secondary law will usually contain
wider provisions. (167) This presents a problem in that recourse to this approach would be
out of the question in such a case. If the purpose of this approach, as postulated by the Court,
were actually to be to apply a general principle, it would certainly be doctrinally correct to
undertake an autonomous determination of its content first of all, instead of doing things the

other way round and inferring the substance of a general principle from the provisions of a
directive. (168)

157. Since, at the end of the day, when taking this approach it is the directive and not the
general principle itself that becomes the starting point for ascertaining the scope of protection
of the rule, (169) with this mode of procedure there is the danger of more and more
legislative content of a directive being considered an element of a general principle. In other
words, a directive could theoretically develop into an inexhaustible source of inspiration for
enhancement of the scope of protection of a general principle, the consequence of which in
the long run would be an amalgamation of sources of law with different status. (170)
Ultimately this mode of procedure would lead to irreversible ‘ossification’ of that legislative
content. As a result of incorporating more and more legislative content from a directive
within the scope of protection of a general principle, the legislature would be deprived of the
ability to make amendments to the directive, especially as such legislative content would then
be elevated to the status of primary law, upon which it cannot impinge.

158. In light of the fact that entitlement to paid annual leave is a fundamental social right
which — by its very nature — needs to be given specific expression to a significant extent and
can also often only be granted as a function of particular economic and social realities, (171)
this approach could have unforeseeable consequences for the European Union and its
Member States. It should be noted that a certain amount of flexibility is required by the
legislature when giving specific expression to such a general principle, as society’s view of
what is to be considered ‘social’ or ‘socially just’ can change over the course of time and is
often based on compromise. (172) Nor should one disregard the fact that implementation of
the concept of a social state depends upon the particular economic situation appertaining in
the European Union and its Member States. It is therefore necessary to avoid encasing social
standards in cement without any regard for economic and social reality.

159. However, this should not be understood to mean that the European Union should
disregard the social dimension of integration. The promotion of social cohesion in the sense
of the idea of ‘solidarity’ is and remains an important aim of European integration, as is made
clear in Article 2 TEU (‘solidarity’ as one of the values on which the European Union is
founded) and Article 3(3) TEU (‘combating social exclusion’, ‘social justice’, ‘social



protection’, ‘equality between women and men’, ‘solidarity between generations’, ‘protection
of the rights of the child’) and Article 9 TFEU (‘promotion of a high level of employment’,
‘guarantee of adequate social protection’, ‘the fight against social exclusion’). Particular
regard is to be had instead to the margin of discretion enjoyed by the EU legislature when
discharging its duty of protection under a fundamental right.

— The directive does not conclusively give specific expression to the principle

160. Even if the Court should not share these reservations it would be doubtful whether the
approach taken in Kiiciikdeveci would be applicable to the main proceedings, especially as
Directive 2003/88 scarcely gives sufficient specific expression to the general principle to
enable it to apply directly in a relationship between private individuals.

161. Directive 2003/88 not only provides for a number of special rules — in Article 15 for
example, permitting the Member States to introduce more favourable rules or, in Article 17,
allowing variations and derogations from some central provisions of the directive (173) — it
also affords the Member States a wide margin of discretion. Article 7(1) of Directive 2003/88
expressly states that Member States ‘shall take the measures necessary to ensure’ that every
worker is entitled to paid annual leave ‘in accordance with the conditions for entitlement to,
and granting of, such leave laid down by national legislation and/or practice’. No specific
answers to essential questions of the right to leave, such as how much leave is to be granted,
are to be directly construed from either the directive or the wording of Article 31(2) of the
Charter, (174) which with regard to the guarantee of a fundamental right to annual leave is
even shorter in content than the relevant implementing provision in Article 7 of Directive
2003/88.

162. There is here a significant difference compared to the prohibitions on discrimination for
which the approach applied in Kiiciikdeveci was developed. The distinctive feature of
prohibitions on discrimination is that their substantive core is essentially identical at both
primary and secondary-law levels. It is also possible to ascertain what discrimination is by
interpreting prohibitions on discrimination under primary law. The rules in directives in this
respect are no more than detailed formulations of primary-law principles. Only where
directives regulate personal and material scope and legal consequences and procedures do
they make rules whose content cannot immediately derive directly from primary law. The
situation with regard to employees’ fundamental rights under Article 27 et seq. of the Charter
is different as they are designed to be given specific expression by the legislature from the
start. (175)

163. Since Directive 2003/88 does not conclusively regulate annual leave but makes
considerable reference to national law, the question that arises is whether the relevant
national implementing law can also be consulted when giving specific expression to the
general principle. My view is that this approach would encounter various obstacles. In light
of the large number of differing national provisions in the field of entitlement to leave it is
not only the practicalities of such an approach that would be in doubt. The uniform
application of EU law in all Member States would also fail to be guaranteed.

— Absence of legal certainty for private individuals

164. There are also reservations with regard to the compatibility of this approach with the
requirement of legal certainty. This latter requirement is also a general principle of EU



law. (176) As the Court has said on numerous occasions, the principle of legal certainty
requires that rules involving negative consequences for individuals should be clear and
precise and their application predictable for those subject to them. (177) However, as it will
never be possible for a private individual to be certain when an unwritten general principle
given specific expression by a directive will gain acceptance over written national law there
would, from his point of view, be uncertainty as to the application of national law similar to
that experienced where a directive is directly applied in a relationship between private
individuals, which the Court, as so often affirmed in its case-law, (178) has been at particular
pains to avoid. (179) This would have serious consequences in the field of employment law,
in particular, where the details of an almost immeasurable number of employment
relationships are regulated.

165. It would then be impossible to rule out the risk that national courts may be compelled by
this approach to decline to apply national law that is covered in any form whatsoever by the
scope of application of a directive but was adopted without reference to the directive — based
on the grounds that the provisions of the directive in question give specific expression to
certain general principles of EU law or embody legal interests with primary law status, (180)
irrespective of whether they have a corresponding power of rejection under national law. This
risk is even more pertinent in that under the judgment in Kiiciikdeveci the national court is not
compelled to make a reference to the Court for a preliminary ruling before doing so. (181)

166. If this approach were to be followed in the Court’s case-law, directives would be
afforded a status not attributed to them under the concept of primary law. They would
become gateways for primary law far above and beyond the scope afforded or intended to be
afforded to them by the EU institutions adopting them. In conjunction with the primary-law
consequence of inapplicability of national legislation and the power of national courts at any
instance to reject legislation without first carrying out a preliminary ruling procedure, as
accepted by the Court, this would mean, in view of the fact that a large number of issues are
in some way affected by directives, that national legislation would be considerably eroded.

167. It is doubtful, moreover, whether this is in conformity with the legislative and judicial
system established by the Treaties.

— Risk of inconsistency with the provisions of the Charter

168. The objection that I have raised in connection with the direct application of general
principles as regards the risk of an inconsistency with Article 51 of the Charter (182) applies
mutatis mutandis in the event of recourse to this approach. I therefore refer in this context to
my observations on that issue. The limit established in the first sentence of Article 51(1) of
the Charter on the parties to whom fundamental rights are addressed therefore also precludes
the application of the general principle, as given specific expression in Directive 2003/88.

—  Result
169. In the light of the foregoing, I conclude that the direct application of a general principle
such as in the Kiiciikdeveci case, so as to supersede national law that is in breach of EU law,

would not be possible in the main proceedings here.

c) Definitive conclusion



170. To summarise, EU law does not afford the national court any possibility of disregarding
the legislation at issue here in a relationship between private individuals. As the question
referred by the national court is formulated in such a way as to ask for a ruling as to whether
there is an obligation on the national court to that effect under EU law the answer to that
question must be that the national court is not obliged to do so in the absence of guidelines
under EU law.

3. Inthe alternative, liability of the Member State for contravention of EU law

171. If it is established — as in the main proceedings — that there is a contravention of EU law
for improper transposition of Article 7 of Directive 2003/88 but it is nevertheless impossible
for the national court to declare inapplicable the national legislation that is in breach of EU
law, this certainly does not mean that the claimant in the main proceedings has no legal
remedy.

172. As mentioned at the outset, (183) she would still have the possibility of bringing a civil
liability action against the Member State contravening the Treaties in order to enforce her
entitlement to annual leave deriving from EU law. The legal concept of State liability
provides the citizen with satisfaction in such an instance by imposing an obligation on the
Member State concerned to make good the damage sustained by him or her as a result of the
State’s infringement of EU law.

173. EU law recognises a right to reparation where three conditions are met: they are that:
‘the rule of law infringed must be intended to confer rights on individuals; the breach must be
sufficiently serious; and there must be a direct causal link between the breach of the
obligation resting on the State and the damage sustained by the injured parties’. (184) In
Dillenkofer, (185) with particular regard to situations involving a failure to transpose a
directive, the Court additionally formulated the first condition in a slightly different way —
the result prescribed by the directive must entail the grant of rights to individuals and the
content of those rights must be identifiable on the basis of the provisions of the directive —
whilst stressing that the two formulations were in substance the same. (186)

174. As regards the division of jurisdiction between the EU judicature and the courts of the
Member States, it must be observed that it is in principle for the national courts to determine
whether the conditions for State liability for a breach of EU law are satisfied in a particular
case. (187) However, the existence and extent of State liability for damage ensuing as a result
of such a breach are questions concerning the interpretation of EU law which fall within the
jurisdiction of the Court of Justice. (188)

4.  Conclusion

175. In the light of the foregoing, the answer to the second question referred for a preliminary
ruling must be that Article 7 of Directive 2003/88 does not impose an obligation on the
national court of a Member State hearing proceedings between individuals to disregard a
national provision which makes entitlement to paid annual leave conditional on at least 10
days’ actual work during the reference year where an interpretation in conformity with the
directive is not possible.

C— Third question



176. In formulating its third question the referring court clearly assumes a particular national
legal framework that provides for an entitlement to annual leave of differing lengths
according to the cause of the employee’s absence from work due to ill health, whereby it
would seem that a distinction is drawn according to whether the cause was a work-related
accident, an occupational disease, an accident on the journey to or from work or a non-
occupational disease. It is not apparent from the order for reference how long the leave would
be in each case. It is simply established that this national legal framework provides in certain
circumstances for the length of paid annual leave to exceed the minimum of four weeks
provided for by the directive.

177. T have already shown in my observations on the first question that the entitlement to paid
annual leave guaranteed in Article 7 of Directive 2003/88 exists irrespective of whether the
employee was absent during the period at issue on health grounds, provided that she was on
duly certified sick leave. (189) As the referring court correctly states in its order for
reference, Article 7 of Directive 2003/88 does not distinguish between the cause of absence
on health grounds. Indeed, the provision of the directive applies, in relation to entitlement to
paid annual leave, to ‘every worker’. Consequently, all employees, including those on duly
certified sick leave for one of the above reasons, are entitled under Article 7(1) to minimum
annual leave of four weeks.

178. However, this does not mean that Member States are prohibited from laying down
national rules on annual leave the length of which exceeds the period of four weeks set under
EU law since, as revealed by the wording of the provision, that is simply a minimum period.
This provision is to be interpreted in the context of the general aim of Directive 2003/88
which, according to Article 1(1), is to lay down ‘minimum safety and health requirements for
the organisation of working time’ and which also, under Article 15, does not affect the
‘Member States’ right to apply or introduce laws, regulations or administrative provisions
more favourable to the protection of the safety and health of workers or to facilitate or permit
the application of collective agreements or agreements concluded between the two sides of
industry which are more favourable’. The power of the Member States to adopt rules relating
to entitlement to paid annual leave that are more favourable than those under EU law are
derived from this.

179. For its part, Directive 2003/88 does not prevent Member States from linking its
provisions granting more favourable treatment to the fulfilment of certain conditions
provided that the minimum level of protection guaranteed by the directive is not adversely
affected thereby. Mention should be made here of the Merino Gomez case, (190) in which the
Court said that Article 7(1) of the directive, by virtue of which the Member States are to take
the necessary measures ‘in accordance with the conditions for entitlement to, and granting of,
such leave laid down by national legislation and/or practice’, must be understood as meaning
that ‘the national implementing rules must in any event take account of the right to paid
annual leave of at least four weeks’. (191) As far as the problem in the main proceedings is
concerned, this means that a Member State is basically free to treat employees differently
with regard to the minimum length of annual leave depending upon the cause of their health-
related absence provided that it does not fall short of the minimum period of four weeks
stated in Article 7(1) of the directive.

180. Nor are any guidelines that might lead to a different conclusion to be construed from
provisions regulating the right to sick leave and the conditions for exercise of that right since
they ‘are not, as EU law now stands, governed by that law’. (192) This entitlement falls



within the regulatory competence of the Member States. They are therefore also free to adopt
rules that might also have the effect of reducing the length of annual leave provided that the
requirement of a minimum four week period of annual leave laid down in Directive 2003/88
is met at all times.

181. Failure to allow absence due to illness to count towards working time based on rules
under national law, such as in the case of an accident on the journey to or from work or a
non-occupational disease, must not have a prejudicial effect on the minimum four week
period of annual leave. I concur with the view of the French Government (193) in that this
must, if necessary, be prevented by the employee being allowed to make up his or her annual
leave within a reasonably long carry-over period, which takes account of the recuperative
objective of Directive 2003/88. As the Court ruled in the case of Federatie Nederlandse
Vakbeweging, (194) for the positive effect of annual leave to be fully deployed for the safety
and health of the worker it must basically be taken in the year prescribed for that purpose,
namely the current year. However, the significance of that rest period remains if it is taken
during a later period, for example during a carry-over period.

182. The conclusion to be drawn from the above considerations is therefore that Article 7(1)
of Directive 2003/88 must be interpreted as meaning that it does not preclude national
legislation and/or practice that provides for differing lengths of paid leave according to the
reason for an employee’s absence, provided that the minimum four week period of annual
leave laid down in the directive is assured at all times.

VII — Conclusion

183. In the light of the above considerations, I propose that the Court should answer the
questions referred by the Cour de cassation as follows:

(1)  Article 7(1) of Directive 2003/88/EC of the European Parliament and of the Council of
4 November 2003 concerning certain aspects of the organisation of working time is to be
interpreted as meaning that it precludes national provisions or practices which make
entitlement to paid annual leave conditional on at least 10 days’ (or one month’s) actual work
during the reference year.

(2)  Article 7 of Directive 2003/88 does not impose an obligation on the national court of a
Member State hearing proceedings between individuals to disregard a national provision
which makes entitlement to paid annual leave conditional on at least 10 days’ actual work
during the reference year where an interpretation in conformity with the directive is not
possible.

(3)  Article 7(1) of Directive 2003/88 must be interpreted as meaning that it does not
preclude national legislation and/or practice that provides for differing lengths of paid leave
according to the reason for an employee’s absence, provided that the minimum four week
period of annual leave laid down in the directive is assured at all times.
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