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THE MATING GAME

COUPLING AND UNCOUPLING IN THE MODERN WORLD

It is a great honour and a great surprise to be invited to deliver the 29th F A Mann lecture. I never knew Dr Mann and thought of him as an international commercial lawyer of great repute whose interests were far removed from the messy world of personal relationships in which I work. But then I learnt that he had handled some rather well-known divorce cases
 He might also have approved of the fact that the family lawyers have had their own International Society of Family Law, devoted to the comparative study of family law, for many decades now. Indeed, even the most unlikely people take an interest in family law. Dicey himself saw divorce law as an instance of the struggle between the interests of the individual and the interests of the State:

“If marriage be looked upon mainly as a contract between man and wife it is obviously reasonable to put an end to a marriage of two persons when it causes deep unhappiness to both, or when it causes misery to one party and gives very little happiness to the other. . . But if divorce be looked upon mainly from the point of view of a sane collectivist, the question whether divorce should be facilitated becomes an inquiry far more difficult to answer. Marriage, he will argue, when treated as a union which hardly admits of dissolution, confers great benefits upon the State. . . [For him] the relief which divorce may give to an individual suffering from an unhappy marriage cannot be a decisive consideration.”

Why should the indissolubility of marriage be seen as conferring great benefits upon the State? Throughout most of the history with which we are familiar, the main purpose of the legal institution of marriage was a dynastic or patriarchal one. Marriage established the legal link between a man and his children. Motherhood is certain (or at least it was before the days of egg donation and embryo transfer) whereas fatherhood is a presumption (or at least it was before the days of blood grouping and DNA profiling). Yet in the patriarchal family great importance was attached to descent through the male line. People also minded about the quality of the line and forging alliances with other suitable lines. A marriage with a suitable woman was arranged, after which it was presumed that all the children she had were her husband’s children. This necessarily entailed a strong obligation of fidelity in the wife though not necessarily in the husband.
 But it did not necessarily entail a life long union. 

The State’s interest in a lifelong union must stem from what I call the caring and sharing functions of marriage. The conjugal family is its own little social security system, a private space, separate from the public world, within which the parties can look after one another and their children. The more the private family can look after its own, the less the State will have to do so. So of course the sane collectivist will want to strengthen family ties and family responsibilities. If that is so, then two modern trends in family law should be welcomed rather than deplored. These are, first, the great improvements in the law’s treatment of the home-maker and care-giver over my professional life-time; and secondly, the moves to extend that tenderness to relationships outside traditional marriage. Of course, anyone who subscribes to the vision of a welfare state which supports us all from cradle to grave will have misgivings about anything which may look like an excuse for the State to withdraw or reduce its support.  My thesis is that, however great or small the part played by the State, we should welcome moves to strengthen the caring and sharing responsibilities which families have for their own family members, young and old. 

It is remarkable how many features of the old patriarchal system of family law were still around when I first studied family law in the 1960s. Families consisted of people related by consanguinity or affinity, blood or marriage. But blood relationships rarely counted for anything unless they were traced through marriage. The child of unmarried parents was not legally related to his father or his father’s family (although his father might be made to contribute small sums towards his maintenance) and his relationship with his mother’s family was very limited. The presumption that a child born to a married woman was her husband’s child was extremely difficult to rebut. The fault-based system of divorce was seen as a strong incentive to both parties to stay together, but in reality it operated much more strongly upon the wife than upon the husband. A wife’s marital behaviour was central to what she might expect if the couple parted. If she was judged at fault she risked losing her home, her livelihood and even her children. If he was at fault, he could keep his home, the major part of his income, and still expect a fatherly relationship with his children. For the vast majority of women, who had little choice but to adopt the traditional gender role, these were powerful incentives to stay at home and in line.

The criticism that developed during the 1950s and 1960s, led by Lord Denning, was that the law was not kind enough to the traditional female role. But his efforts to improve the protection given to the good wife and mother were largely rebuffed by the House of Lords. Parliament began to step in. Over the two decades beginning with the Matrimonial Homes Act 1967, family law was transformed. It became sex-neutral, in that the same rules and remedies applied both to husband and to wives. The law could now contemplate a househusband, in theory at least, or the equal sharing of homemaking and breadwinning roles. It also became much kinder to the homemaker and care-giver. The remedies available to her both during and after the relationship were vastly improved. Sharing of assets on breakdown became the norm, originally in order to cater for the needs of the children and their carer, but eventually as a standard in its own right. Once the parties and parents were seen as equal partners, marital conduct as such was rarely relevant to deciding what should happen after the relationship ended. The fault-based system of divorce was abandoned in theory as well as practice. Married mothers gained a status equal to that of married fathers while they were together and in practice became a good deal more powerful once they were apart. This was because of the importance attached to keeping the children in a stable home with their primary care-giver, still in the great majority of cases the children’s mother.

But the odd thing is that, just as marriage was becoming more advantageous both to women and to their traditional role, it began to lose its hold. Marriage was still the most popular option, but it was no longer regarded as the only acceptable one. This trend began with a greater willingness to divorce, continued with a greater reluctance to marry, or at least to marry as early as women had once done, and developed into a readiness to live together long term without being married. Why should this be? 

Lawyers and legislators tend to look to the legal constraints as the explanation for people’s behaviour. Economists tend to look to rational self-interest. Ann Barlow and her colleagues
 call this the policy maker’s ‘rationality mistake’. They conducted a large scale omnibus survey of attitudes to cohabitation, followed by a smaller scale qualitative study. Their findings confirm that the truth in human relationships is rarely so simple. They found three broad attitudes to cohabitation without marriage: (1) cohabitation as a prelude to marriage; (2) cohabitation as a variety of marriage; and (3) cohabitation as an alternative to marriage. Only the third amounts to a deliberate rejection of marriage. There were two main reasons for doing this.
 

The first was ‘a principled desire to escape patriarchy, where marriage was seen as first and foremost a patriarchal institution’. To a lawyer’s eyes, this is no longer obviously rational. There is nothing in marriage law these days which imposes gendered roles on either spouse. In theory they are free to decide for themselves who will do what and how they will run their lives. But that does not rob this view of its validity. It is quite possible that, whatever the law may in theory say, courts and judges up and down the country still make decisions based upon the gender stereotypes which held so firm until comparatively recently. This is undoubtedly the perception of many fathers these days and I do not know of a serious empirical study to prove them right or wrong. If the courts do still consciously or unconsciously apply stereotypical assumptions when making their decisions, then women as well as men may feel that this is an institution which they do not want to join.

The second was ‘disillusion with marriage as an effective institution’. This makes much more sense. The cohabitants who were disillusioned with marriage were strongly influenced by their experience of divorce, either their own or others’ within their families. So the marital relationship was seen as fragile and the ending messy. Divorce itself may be simple to obtain but the financial consequences can now be difficult and expensive to disentangle. They can result in the one who owns or earns the most losing a good share of his assets to the other. These are strong disincentives to the economically more powerful party to enter into marriage. I am fond of quoting a comment by Tony Honore, better known as Regius Professor of Law in the University of Oxford, in his Hamlyn lectures,
 published in 1982:

“In our pursuit of security for the weak we have overlooked the paradoxical fact that the interests of the weakest often depend upon the security of the strong.” 

In other words, if I understand him aright, you will only persuade the strong to give their protection to the weak if their own security is not too much endangered by doing so. He predicted that the more protection marriage gave to wives, the more reluctant men would be to become husbands. Marriage rates have certainly fallen, but women may also have played their part in this. To a much greater extent than might have been predicted in 1982, the woman may be the economically more powerful partner, especially at the outset of the relationship before children come along. More and more women see themselves as economically independent and are reluctant to give this up. They may no longer be prepared to risk relying on a man. Mavis Maclean and John Eekelaar, in their study of risk-taking in partner relationships
, were surprised to find an 

“almost universal awareness of the economic vulnerability of women, and the feeling that women should take steps to protect themselves, whether they were married or not. This vulnerability was firmly linked to gender and child care responsibilities.” 

It is not only that women may be reluctant to surrender their independence. Women who are economically independent may not yet have developed the traditional protective responsibility towards their less powerful partners that the best of men have had for centuries. If a woman had invented the bag on a roll would she have wanted to share the profits with her househusband? If both men and women are behaving like economic man, then it would not be surprising if the most independent and successful of them were increasingly reluctant to marry.    

On the whole, however, the research evidence does not support the Honore hypothesis. Most cohabitants are not specifically rejecting marriage. Those who cohabit as a prelude to marriage are trying it out, either with a view to marriage if it works out as they hope, or in the vague expectation that they will marry some time in the future. The catalyst for setting up home together may be an unplanned pregnancy – the shotgun cohabitation having replaced the shotgun marriage. But this trial may well drift on for a considerable time, turning into ‘cohabitation as a variety of marriage’. These cohabitants saw themselves ‘as good as married’. They were as committed to one another and their lives together as any married people. They simply had not yet got round to marrying. Often this was because they did not see the point of a cheap and simple wedding. People do seem to confuse marriage with the wedding. If they got married at all, they wanted something altogether more expensive and elaborate. For these people, marriage might still be seen as an ideal arrangement, but too soon, too expensive or too important for them undertake just yet. 

These findings were echoed in John Eekelaar and Mavis Maclean’s smaller study,
 which also asked why people had married. For a few it was primarily pragmatic – because they wanted to work abroad or save inheritance tax; for others it was to conform to religious norms, parental expectations, or social or cultural practice; for a similar number, it was to confirm, complete or embark upon a personal commitment to the other person. 

Another reason to doubt the Honore hypothesis is that there is little evidence that even the people who deliberately reject marriage know much about the different legal consequences of marriage and cohabitation. People very rarely take legal advice before doing either. Very few cohabitants have taken the obvious steps, which they ought to take if they do not intend to marry, such as making a will, a written agreement about ownership of the home or a parental responsibility agreement about the children. Belief in the myth of the ‘common law marriage’ is widespread. The British Social Attitudes Survey in 2000
 found that 56% of the population believed that people who lived together for some time without being married had the same legal rights as married couples. The proportion was even higher, 59%, among parents, both married and unmarried, and current cohabitants, although these were the people most likely to be adversely affected by their mistake. Other studies have found much the same.
 Those planning to marry are not much better informed. In a study of engaged couples,
 41% thought that getting married would not change the legal nature of their relationship. In most cases, it seems, perceptions of the legal consequences have little or no impact upon the decision to marry or to cohabit. 

Perhaps we should not be surprised that people make decisions about intimate personal relationships for sentimental rather than instrumental reasons. How many of us, when deciding whether to move in together or whether to marry gave much thought to the legal position?  But surely they might think about it when considering whether to have children? The childbearing landscape has been changed in ways which could only be dimly perceived in the 1960s. First came reliable control over women’s fertility, which began during the 1960s. Women now assume, not always correctly, that they can choose when and how to have children. Another is DNA profiling, which has made it possible to prove paternity to a much greater degree of certainty than most other facts about the family. A third is assisted reproduction, which has increased both the options and the complexities of becoming a parent.

The legal landscape of childhood has also changed dramatically. The child of unmarried parents is now related to both his mother’s and his father’s families in the same way as if they were married. References to relationships are to be construed without regard to whether or not the parents of anyone through whom the relationship is traced were married to one another. Almost all the remaining differences in the law’s treatment of the child have gone. So has the assumption that fatherhood is hard to prove. A father can have the same legal relationship with his children as has a married father, by court order, agreement with the mother, or (for children born on or after 1 December 2003) by registration, irrespective of whether or not he is living with the family.

Social attitudes and parental behaviour have also changed. In 1989, 70% of the population thought that ‘people who want to have children ought to get married’. By 1994 this had dropped to 57% and by 2000 to 54%. Unsurprisingly, older people were much more likely to believe this than younger, but people who held more tolerant views in their youth do not necessarily change them as they grow older, so the percentage has fallen in each age group. By 2000, well under 40% of those in the child-bearing age groups (18 to 44) believed that ‘people who want children ought to get married’. Most children in the UK are still born within marriage, but by 2003 the percentage of children born outside marriage had risen to 41%.
 More than three quarters of these were jointly registered and three quarters of these were living at the same address. The statisticians observe that ‘Most of the increase in the number of births outside marriage has been due to an increase in the proportion of children born to cohabiting couples’.    

Thus has the role of marriage in regulating reproduction, parenthood and the definition of the family been eroded almost to vanishing point. The law has now taken this to its logical conclusion by removing the link between marriage and artificial as well as natural parenthood. Under section 28 of the Human Fertilisation and Embryology Act 1990, the unmarried ‘social father’ of a child born to his partner by anonymous donor insemination is treated for all legal purposes as the real father. Under the Adoption and Children Act 2002, an unmarried couple, whether of the same or opposite sex, may adopt a child together and an unmarried step-parent may become the adoptive parent of his or her partner’s child, sharing parenthood with his partner.  There could scarcely be a clearer declaration that the law no longer expects parents to be married to one another. 

Where should these radical changes in the law relating to children leave the law between the adults? The law’s increasing tenderness to the home-making and care-giving role is mostly confined to those who are or have been married. An unmarried partner has only very limited claims against the other. Should we mind? The Law Commission is just embarking on a two year study of this issue. When I was at the Law Commission, we always had a ‘do nothing’ option. It is the simplest and least controversial course. But this is now difficult to justify, for several reasons.

First is the vulnerability of the care-giver, male or female, but usually female. This fact is surely uncontroversial. It is vividly brought home by the research done for the Cabinet Office into women’s lifetime earnings.
 This revealed the extent of the gender earnings gap between men and women at all skill levels, although least at the upper end. It revealed an even starker mother gap, between those women who did and those who did not have children. This was remarkably small amongst highly skilled women, because they tended to remain in their occupations. The research also revealed that the combination of the gender earnings gap and the mother gap led to a serious imbalance in lifetime earnings between fathers and mothers: the life time earnings of a low-skilled father were nearly double those of a low-skilled mother of two, of a mid-skilled father 75% greater than hers, and of a highly-skilled father only 14% greater than hers. But the figures did not take child care costs into account, which may have greatly diminished the net earnings of married mothers. Finally, the study estimated the marriage gap, how much of a woman’s income came from assumed family transfers during marriage, which were lost or greatly reduced if she divorced. 

A separated unmarried woman would tend to lose far more, as she has no legal claim to any family transfer whether during or after the relationship. Even if we don’t mind about this for her sake, we should mind about it for the sake of her children. As Jane Lewis observes:

“What is certain is that because of the unequal gender division of labour, and particularly of unpaid work, it is not easy to deal with children separately from their carers. . . . the care of children depends in large measure on the welfare and support of their carers.”

A second objection to the ‘do nothing’ option is the prevalence of the common law marriage myth. There are rather too many people ordering their lives on the mistaken assumption that they have rights that they do not have. Public information campaigns are unlikely to cure this. 

A third objection might be the European Convention on Human Rights. Article 8 of the Convention guarantees the right to respect for private and family life, home and correspondence. The Strasbourg court has not yet found family life between unmarried adult partners, but it has been quick to find family life whenever children are involved, whether or not the parents are married to one another or whether or not those fulfilling the parental role are biologically related to the children. Article 14 requires that there be no unjustified discrimination in the enjoyment of this right on the listed grounds or any ‘other status’. This means that distinctions based on marital and non-marital status, or sexual orientation, must have a legitimate aim and be proportionate to that aim. This does not mean that our current law cannot be justified, merely that we must examine it more carefully.

This brings me back to the law. I gather from Sir Lawrence Collins’ warm appreciation of his former partner in the law
 that Dr Mann was not an admirer of socio-legal theory and practices. His great friend, Sir Otto Kahn-Freund, who is a hero to most family lawyers, described the ‘unbridgeable gulf’ between their thinking thus:

“You really believe that a society can be governed by abstractions, whereas I believe that it is always governed by people, including those who transform crystallised abstractions into constantly varying policies.”

The abstractions relevant to this issue are the various conceptual models which the law has used to regulate intimate personal relationships. There are broadly three of these, which I shall call the status, contract and redress models. 

Under the status model the law provides a package deal into which the parties can choose to contract but which is largely non-negotiable once they have done so. The law rather than the parties chooses what the terms will be. The law can also change the terms while the relationship is going on. The relationship has legal consequences, not only for the parties and their children, but also for their wider families and the world at large. The law may also try to protect and encourage this privileged status by punishing, discouraging or simply ignoring other intimate personal relationships outside it.

Under the contract model the parties not only choose to enter their relationship but are also free to choose all or many of its terms. Sometimes they are able to do this directly through a cohabitation contract with the force of law. Sometimes they can only do it indirectly, through making agreements, property settlements and wills for the benefit of themselves and their children. By and large their agreement will have no more effect upon third parties than any other contractual or proprietary arrangements. It is unlikely to be privileged by the State although it may suffer some disadvantages in order to protect the privileged status. The main feature of the contract model, unlike the other two, is that the terms agreed at the outset will largely determine what is to happen when the relationship comes to an end. 

The redress model does not rely upon the parties having entered into either a status or a contract. It looks at what they have in fact done and asks whether their current situation, usually when the relationship comes to an end, requires some remedy or redress. It is like the contract model in that the consequences tend only to affect the parties. It is like the status model in that the consequences are imposed when the occasion arises and do not depend upon what was agreed at the outset. 

I believe that we need what the Law Commission has termed a ‘tiered approach’ in which each of these models can play a part. 

There would continue to be a privileged status. Contrary to popular belief I have never argued that we should abolish marriage. It is still seen as the ideal by many people. It still provides the best protection for the more vulnerable members of the family, the children and their carers. It is still convenient for bureaucrats who would otherwise have to make qualitative decisions about whether a couple qualified for certain advantages. Strasbourg has said that the protection of the family in the traditional sense – by which they meant the marital family – can be an important and legitimate aim.
 

Indeed, the best possible illustration of the impracticability of abolishing the privileged status approach is its recent extension to homosexual couples. Strasbourg has not so far acknowledged that an unmarried couple, whether heterosexual or gay or lesbian, have a ‘family life’ together.
  Nor has it ever been asked to expand the ‘right to marry’ in Article 12 to gay and lesbian couples.
 We are ahead of them, both judicially
 and legislatively. In the DTI Women and Equality Unit’s publication, Civil Partnerships – A Framework for the legal recognition of same sex couples, published in June 2003, the Government declared that it had ‘no plans to introduce same sex marriage’. Nevertheless, it promoted the Civil Partnership Act 2004, which allows same sex couples to contract into a status which is marriage in almost all but name. 

It will be a publicly declared, exclusive and indefinite commitment. The partners cannot be married to or in a registered partnership with someone else (or within the prohibited degrees of consanguinity or affinity). The procedure for entering it will be registration before a registrar after preliminaries equivalent to those of marriage. The procedure for dissolving it will be a court order on almost identical grounds to a divorce (omitting the reference to adultery). The legal consequences both during and at the end of the partnership will be virtually identical to those of marriage. (They even reproduce one or two statutory provisions relating to marriage which are a hangover from the old common law doctrine of unity – the inability of spouses to conspire with one another, and the discretion to prevent their suing one another in tort.) They will also have the same treatment in tax and social security law as married couples. Like married couples, they need not live together unless they choose to do so, and they will remain a registered partnership until it is dissolved, however long and whatever the reason they have lived apart. The status, not the facts, is what the law respects.

Not all homosexuals are equally thrilled by this. Professor Ken Norrie, for example, has argued that it is inappropriate to project the standards and values of hetero-sexual relationships onto relationships which have some significant differences.
  As we have seen, marriage law sought to enforce sexual fidelity, especially in the wife, because of the importance attached to the blood relationship between her husband and her children. This gave sexual fidelity a far higher importance in hetero-sexual relationships than it has ever had among homosexuals. (Whether this is the reason why adultery – or an equivalent – is not included in the grounds for dissolving a civil partnership I do not know. It is just as likely that the framers of the Act thought that intolerable behaviour could now cater for unacceptable infidelity of all kinds or that they did not see the need to spell out the physical acts which would be the equivalent of the vaginal sexual intercourse which constitutes adultery.) The second difference is that the partners to a homosexual relationship are likely to be economically independent of one another to a much greater degree than are most heterosexual partners, so that remedies and assumptions based upon economic as well as social and emotional interdependence may not be appropriate. 

It seems to me that these arguments are more relevant to unregistered homosexual partners than to those who choose to register. If people want both the privileges and the responsibilities of marriage, I do not see why we should deny these to them. It would have made sense in the days when marriage was there to protect the purity of the male line, but that is not what it is all about these days. Couples of any sexual orientation can all aspire to the commitment and interdependence involved in marriage.  

But Norrie’s views chime with a wider nervousness about what Alison Diduck has termed ‘Shifting Familiarity’.
  The whole concept of a family has expanded and is continuing to expand to embrace an ever-wider range of relationships. While in many ways this is a welcome recognition of diversity, according equal dignity and equal respect to the variety of ways in which people choose to conduct their intimate personal relationships, there are concerns about imposing marriage-like norms and expectations upon people who have chosen a different way of life. There are also concerns that the State might use this as an excuse for retreating from its own responsibilities.  Civil partnership provides a good illustration. Civil partners will have the same exemption from inheritance tax as have married couples. But they will also be treated as a married couple for benefit purposes, including the lower rate of means-tested benefit applicable to couples rather than two single persons. Further, consistently with the State’s policy that marriage should not be ‘less eligible’ than living together outside marriage, the couple rate also applies to unmarried hetero-sexual cohabitants and will in future apply to unregistered homosexual cohabitants.

Another tier might be a more limited and flexible contractual option. In the 2001-2002 session, Bills were introduced into each House of Parliament, each in their different ways providing for civil partnerships for both hetero-sexual and homosexual couples. I am glad that the Government separated the issues, because it has enabled homosexual couples to be offered the same privileged status which hetero-sexual couples have always had available to them. The case for offering something other than marriage to hetero-sexual couples is more difficult to understand. If they do not want to marry, they can regulate their relationship by contracts, settlements and wills. Any alternative package would be bound to differ from marriage but in what ways? We have little enough grasp of the principles governing the marital package. On what principles should the non-marital package be devised? Which bits of it, if any, should be non-negotiable? 


However, Ann Barlow and her colleagues found substantial support amongst cohabiting couples for a legal arrangement short of marriage, perhaps along similar lines to the French Pacte Civil de Solidarite. The main attraction is the ease of dissolution and the variety of property arrangements which can be agreed. This fits well into the French marital property system but much less well into our system of discretionary adjustment on divorce. At present one cannot readily contract into mutual support obligations or the equivalent of our adjustive remedies on divorce. They are what are most needed, especially by the more vulnerable, but they are also what are most disliked, especially by the more powerful.

Of course, this raises the parallel question of whether married couples and civil partners should be able to contract out of those remedies in advance. At present, we do not allow this, although a pre-nuptial agreement may be taken into account as an indication of what the couple thought fair at the time. Now that we respect their right to determine how they should live their lives during the marriage, why should we not respect their right to decide for themselves what its outcome should be at the end? It would save a great deal of uncertainty, and with it expensive legal advice and proceedings, if everyone knew where they stood at the outset. If there is anything in the Honore thesis, it might even encourage the rich and powerful to get married, secure in the knowledge that they would not lose too much by doing so. If the main concern of the State is with the family as a private social security system, why should the rest of us be bothered about the very rich who have more than enough to go round? Experience of pre-nuptial agreements in the USA tends to suggest that they are used only by the very rich and those contemplating remarriage who wish to preserve assets from the first marriage for the sake of the children born of it. 

The latter case reveals the difficulty. How can anyone know at the outset of an intimate relationship how things will stand when it ends? How can they know what effects it will have upon the parties’ capacities to support themselves? Who can do the complex pension calculations? What if the second wife loses her widow’s pension or settlement from an earlier marriage and then devotes herself to caring for an ageing second husband? What if the children for whom the assets were so carefully preserved could not care less and are only too glad to benefit from her labours while their father is alive but are only too anxious to sell her home when he has died? Whose claim do we think the more deserving? The sane collectivist is surely more concerned, first to encourage the second wife to look after her ageing husband, and secondly to spare her from homelessness and poverty in her turn. 

These same considerations explain why most, but by no means all, family lawyers have argued for a tier of redress for the unmarried (and we must now add the unregistered). Many Commonwealth jurisdictions have extended marriage-like remedies to the ‘de facto’ married without the sky falling in. We have done it in typically British ‘salami slicing’ ways, by extending particular remedies to people who are or were living together as husband and wife. We are happier to do this after one of them has died – the surviving cohabitant cannot claim a statutory legacy on intestacy, but she can succeed to a secure tenancy, claim a discretionary share of the estate under the Inheritance (Provision for Family and Dependants) Act 1975, and sue a third party wrongdoer under the Fatal Accidents Act 1976. She also has short term remedies against domestic violence and abuse. 

But she cannot claim financial provision or a share in the family assets when the relationship breaks up. Her domestic contribution still does not give her any claim to remain in, let alone to a share in the ownership of, a family home in her partner’s name. The best she can hope for is an indirect claim through the children. Researchers
 have found that this makes a difference to what actually happens when they separate. When a married couple divorce, the children are quite likely to be able to stay in the family home with their primary carer; but when an unmarried couple split up, the parties are much more likely to walk away from one another, taking only what they brought with them. The losers will often be the children and their carer.

Changing the rules about how beneficial interests in the family home
 are acquired will not solve the problem.  A person who has compromised her economic independence for the sake of her partner and their children may have a legitimate claim upon the full range of family assets, whether it is the tenancy or ownership of their home, their savings and accumulated pension entitlements, or their livelihood. But it will be no easy task work out the qualifications for making such claims and the principles upon which they should be determined. 

It would, of course, impose upon the unmarried and unregistered the very obligations that some of them may have wanted to avoid. Perhaps the contractual model could be invoked here, to allow couples (with independent legal advice) to contract out of the redress which the law would otherwise make available, thus preserving autonomy while protecting the more vulnerable. But there would have to be some protection. And I remain sceptical about any approach which is based on the proposition that the couple know at the outset of their relationship what will be fair, just and reasonable at the end. The sane collectivist would also be sceptical.

The consolation is that the research suggests that few cohabitants are consciously seeking to avoid such obligations. The statistical evidence is, unsurprisingly, that cohabiting relationships are less durable than marriage. Some have argued, therefore, that these couples are less committed to one another.
 This assumption has even been reflected in statute.
 Others, including both Barlow and her colleagues and Eekelaar and Maclean, have argued that this is not so – if one compares like with like. The less durable marriages have now become the less durable cohabitations. Both the ‘as good as married’ and the ‘alternative to married’ partners were as committed to one another and their children as the married. As Maclean and Eekelaar put it, ‘the married and the cohabitants are not two separate tribes but overlap in the way they express their mutual commitment’.
 Where they may differ is in the degree of commitment to, and willingness to take responsibility for, the other members of their partners’ families.
 This leads us on to a newly emerging issue.

Why does the State give certain benefits to couples which it denies to others? Why are only couples allowed to contract into mutual obligations of respect, caring and sharing? Why are the remedies designed to protect those who enter such relationships without contractual protection denied to other kinds of care-givers? Concentration on the couple, particularly the heterosexual couple, is understandable if the aim of the law is to regulate reproduction. It is less understandable if the aim of the law is to provide for the care and upbringing of children. The State has an interest in supporting and encouraging the private family care of children. Some private recompense for the compromises the care-giver has made may be a legitimate part of this. But although this sort of care is normally given within couples, it is not invariably so. Grandmothers, sisters, aunts, and friends also make sacrifices for the sake of the children. And the State’s interest in promoting private family care goes way beyond the care of children. It also goes beyond the couple’s care of one another in old age or disability. We want grown up children to help look after their ageing parents. We want elderly siblings, relatives or friends who have shared a home for years to continue to look after one another. Such relationships have already gained a measure of recognition in some parts of Australia.
 It may well be, as the Law Commission of Canada has argued, that we should look ‘Beyond Conjugality’ for policies and machinery aimed at supporting and redressing the disadvantage arising from close caring relationships of any sort.
 The fear of many is that this would take us back to the dreaded ‘household means test’ of the 1930s. 

But I would prefer us to get the law for the married and the ‘good as married’ right first. This is in today’s world an unremarkable aspiration but in voicing it I have tried to live up to Mann’s own advice:

“Nothing should ever be published except where the author has something new to say and can say it in such simple and clear language that all readers can understand it.”  

� 	Eg Apt v Apt [1948]; Thyssen-Bornemisza v Thyssen-Bornemisza [1986] Fam 1. His wife, Dr Eleonore Ehrlich, ran a matrimonial and landlord and tenant practice for the less well off in the Portobello Road.
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