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I.  Introduction
Exceptions clauses in investment treaties have been the subject of a growing number of arbitral decisions.  The latest known decision to apply such a clause is Continental Casualty Company v Argentine Republic (ICSID Case No. ARB/03/9), Award dated 5 September 2008.  This presentation examines how this emerging jurisprudence might provide guidance in the eventual application of Article 24 of the Energy Charter Treaty (“ECT”).
II.  The Text of ECT Article 24, titled “Exceptions”:
A.
Article 24 not applicable to ECT provisions on compensation for losses, expropriation and interim provisions on trade-related measures.
B.
First set of exceptions (Article 24 paragraph (2)):


(1)
Applies to measures:



(i)
necessary to protect human, animal or plant life or health;

(ii)
essential to acquisition or distribution of Energy Materials and Products in short supply under certain conditions; or

(iii)
designed to benefit Investors who are aboriginal people or socially or economically disadvantages individuals or groups under certain conditions. 


(2)
But exceptions for the protection of human, animal or plant life or health do not apply to investment protection provisions.


(3)
Measures shall not constitute:


(i)
disguised restrictions to Economic Activity in the Energy Sector; or

(ii)
arbitrary or unjustifiable discrimination between Contracting Parties, Investors or “other interested persons”. 


(4) 
Measures shall be duly motivated.

(5)
Measures shall not nullify or impair reasonably expected benefit of a Contracting State to an extent greater than strictly necessary.
C.
Second set of exceptions (Article 24 paragraph (3)):


(1)
ECT not to be construed to prevent a Contracting Party from taking “any measure which it considers necessary”: 


(i) 
for the protection of its essential security interests (including two examples of measures); 


(ii)
relating to non-proliferation of nuclear weapons; or

(iii)
for the maintenance of public order


(2)
Measures shall not constitute a disguised restriction to Transit.
D.
Third set of exceptions (Article 24 paragraph (4)):


Non-applicability of the MFN clause regarding treatment of Investors to free trade areas or customs unions or economic co-operation agreements among constituent parts of the former Soviet Union. 

III.  Some Questions Arising:
A.
Do the exceptions exclude otherwise applicable investor-State arbitration provisions? 

B. 
Subject to binding dispute-settlement, are the exceptions “self-judging”?

C.
Regarding second set of exceptions


(1) 
what are “essential security interests”?


(2)
what is the “maintenance of public order”? 

D.
What if any effect do MFN clauses have on the application of ECT Article 24? 

IV.  Concluding Remarks
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