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Procedural Illegality: Limits and Lessons Learned
I am delighted to be here this afternoon and have to thank Stewart Shackleton for his kind invitation. This is one of the much anticipated seminars of the annual arbitration events. Each year almost since the Arbitration Act 1996 came into force in January 1997, I have tried to collect a complete list of the arbitration cases decided by the English courts. The task has proved difficult; safe to say that every year I failed in putting together a complete list as there are always a few that get away; the unreported cases that you find out about months later. There does seem to be a contrast in the profile of cases coming before the courts. A brief review of my file for the Annual Review in 2000, when Stewart Shackleton and Arthur Marriot were the only two speakers at the event the number of cases on the list seem rather few; still less if any at a cursory glance made it to the Court of Appeal and none to the House of Lords. This may be a sign of the times and a study for another day!
This year, by which I mean 2007, was  a fantastic year (for scholars and practitioners alike)  in terms of interesting cases covering everything from the separability concept in the House of Lords decision in Fiona Trust (Privalov or Premium Nafta) – which no doubt we will hear more about later this afternoon; fabulous cases on injunctive relief where the courts had to grapple with the sidestepped issue of the interrelationship between Article 37 of the Supreme Court Act 1981 and section 44 of the Arbitration Act 1996 concluding that section 37 remains available to the court even if section 44 was not although they would take the provisions of 44 into account
; to the final round of ASM where the court refused to remove the other two members of the tribunal under section 24 as there was no assumption or rule that where a third arbitrator was tainted with apparent bias the rest of the tribunal was affected in any event the applicants had lost their rights under section 73 by continuing to participate after the grounds were known;   the short but no less interesting decision on illegality and public policy in Kohn a long running family feud over a deceased fathers will. The final stage of the Occidental BIT case and of course the much debated European Media Ventures v Czech Republic decision towards the end of the year.
I have to confess to struggling to identify a topic of the event as there was such an array of choice within the constraints of the panel (PROCUDEURE AND EVIDENCE); the admissibility of pre-contractual or extraneous evidence was suggested and although this was touched on in obiter statements in DDT Trucks on “extraneous evidence” [para 33] there was no specific case this year where this was the key issue like Svenska in 2006. 
Serious Irregularity

So we arrive at serious irregularity. The cases in 2007 are reassuringly consistent and feel very familiar endorsing as they do the oft cited para 280 of the DAC Report on this section and of course the high threshold set down in the House of Lords decision in Lesotho.
The Court in Noble Assurance [Feb 2007] in the context of considering whether to exercise its discretion to continue temporary injunctive relief, confirmed that where there is an ambiguity in an award:-

“Failure by a tribunal to clarify a material ambiguity would potentially constitute serious irregularity which could give rise to a challenge to the court under section 68. Under that section the court has power, among other things, to remit the award for reconsideration. The court also has power under section 70, when considering a legal challenge to an award, to order the tribunal to state its reasons in fuller detail. These provisions are part of the framework of English arbitration law and are designed to enable the arbitration process to work effectively.”
 [para 46]

Several cases throughout 2007 considered and all dismissed challenges under section 68(2) invoking failure by the tribunal to comply with its mandatory duties under section 33 of the Act. The rent review case of JD Weatherspoon
 in April confirmed that the arbitrator can use his own experience in reaching conclusions. An arbitrator can NOT; use his expertise to introduce new evidence without giving the parties an opportunity to address it or make an award based upon arguments or evidence not presented by the parties. The judgment refers to para 280 DAC which describes section 68 as “a longstop only available in extreme cases where the tribunal has gone so wrong in its conduct of the arbitration that justice calls out for it to be corrected.” Lesotho endorsed i.e. no substantial injustice could be assumed. The question of whether the Huggies premises was a valid comparable had been an issue in the arbitration. No serious irregularity causing a substantial injustice was found and the application was dismissed. 
The Stern v Levy 
 home improvements case involved an application under section 68(2) (a); failure of tribunal to comply with section 33. In this case it was section 33 (1) (a) and the two ingredients required to ‘cook this cake’ were identified in para 22 by Judge Peter Coulson QC as:- 

“(a) a failure on the part of the Arbitrator to act fairly and give each party an

opportunity to present its case;

(b) substantial injustice as a result of that failure; see Lesotho Highlands

Development Authority v. Impreglio SpA and Others [2005] UKHL 43.
In addition, the combined effect of these ingredients must be “enough to persuade the court that the case is an extreme case “where the tribunal has gone so wrong in its conduct of the arbitration that justice calls out for it to be corrected” (para 280 DAC & Egmatra v Marco [1999].) This was not such a case so the application was dismissed.
In J.Jarvis & Sons
 (May 2007) the dispute arose under a standard JCT contract for the design and construction of a warehouse. Problems emerged with the floor slabs and foundations After failed mediation efforts Blue Circle commenced arbitration proceedings. Shortly before the hearing on the merits Jarvis applied to court for an injunction or alternatively an order to set aside the interim award of 4 May 2007 issued by the arbitrator refusing to grant a stay.  The applicant argued that the Arbitrator's refusal to stay or adjourn all or any part of the issues in the arbitration constituted a serious irregularity (by failing to comply with section 33 (1) (b) which caused substantial injustice to Jarvis. This refusal to stay or adjourn all or any of the issues in the arbitration, thereby giving rise to the risk of inconsistent findings and of Jarvis having to pay damages twice over.
Section 33 of the Arbitration Act:-
“1. The tribunal shall . . .

(b) adopt procedures suitable to the circumstances of the particular case, avoiding unnecessary delay or expense, so as to provide a fair means for the resolution of the matters falling to be determined.”

Mr Justice Jackson dismissed Jarvis's challenge to the Interim Award under s 68 of the Arbitration Act. He did not accept that the Arbitrator's refusal to stay or adjourn either the whole arbitration or, alternatively, the quantum issues amounted to a serious irregularity. Properly interpreted, the Arbitrator's Interim Award was simply a decision that he would not prejudge the issues in the case before the substantive hearing has commenced. Jarvis was fully entitled to argue all of its quantum points at the substantive hearing. Jarvis was also fully entitled to argue at the substantive hearing that the risk of double payment was such that no damages should be awarded. 

Another attempt was made to have an award set aside under section 68(2) and section 33 in the Court of Appeal decision in Bandwidth Shipping.
 The dispute was on the ice breaking capacity of a ship which got stuck in Antarctica. The Court of Appeal felt that it was right that a high hurdle was imposed on a party seeking to have an award set aside under section 68 by reference to section 33. “losers often think that injustice has been perpetrated when the factual case has not been accepted.”[para 38 Waller] Lord Justice Collins added a reference to para 280 DAC Report and Lesotho to conclude that an award would be set aside only in rare cases.
In Gulf Import
 the court had to consider section 68(2) (b) Arbitration Act 1996 in the context of the FOSFA Board of Appeals power to review a decision of the arbitrators under the FOSFA Rules. Problems arose under a soya bean contract. Bunge started arbitration but didn’t seem to be in a hurry. FOSFA Rule 3 provides that if no step is made within a year from the date of the appointment of the first arbitrator the claim is deemed to have lapsed unless a renewal application was made within that time. Bunge did renew the arbitration reference late. At first instance the umpire felt there was no reason to exercise his discretion to allow the claim to continue. Bunge appealed to the Board of Appeal. Gulf raised the question for the first time of whether the Board had the power under the FOSFA Rules to review the question of continuation of the arbitration as under the rules this absolute discretion was vested in the first tier arbitrators. The Board of Appeal held that the failure to renew was an administrative one and that it would be unduly harsh to preclude a prima facie well-substantiated claim for more than US$5million especially as no prejudice had been suffered by Gulf. The Board of Appeal exercised its discretion and admitted Bunge’s arbitration claim. 

Gulf challenged the Appeal Award under sections 67, 68 and 69 of the Arbitration Act 1996. The two main questions were whether (1) on the true construction of the FOSFA Rules the Board of Appeal had jurisdiction to exercise discretion to allow Bunge’s arbitration claim to continue and (2) Gulf was precluded from submitting that the Board of Appeal did not have this power as it had not raised the argument in a timely manner.

The judge had to decide what section applied to the challenge to the Appeal Award under the Arbitration Act. The question concerned the “jurisdiction or power of the arbitrators, so that either section 67 or section 68 is in play.” On balance Flaux J felt that the correct basis for Gulf’s challenge was section 68(2) (b) as to whether the Board of Appeal had exceeded the powers given to it in the FOSFA Rules. There is a “high hurdle in establishing serious irregularity, reflecting the reluctance of the courts to interfere with the conduct of arbitration by the relevant tribunal.” On the merits, the High Court held that despite some inconsistencies in the FOSFA Rules, the Board of Appeals right to review the first tier decision was unfettered under Rule 7.  Gulf’s application was dismissed. 
Even the two cases where allegations that the award was obtained by fraud contrary to section 68(2) (g) were dismissed. The apt quote in El Nasharty that “Fraud is an imprecise term which takes its colour from the context” appears to be true. In the Vivendi
 case the court confirmed the high threshold to be satisfied under section 68 To reach this threshold in the context of an allegation of fraud or similar reprehensible or unconscionable misconduct the applicant had to show clear intention that a “a perversely narrow view of the scope of the order of the tribunal in relation to Request No 16.” Had been applied. In addition,  “that she did so with the intent of ensuring that any document of a kind such as the Gibert Memorandum would not have to be disclosed …” The  application to sets aside the award was dismissed. Later in the DDT case the same test was endorsed although no reference was made to the earlier Vivendi judgment. In addition, Cook J confirmed that a useful comparator when considering the test to be applied under section 68(2) (g) were the domestic judgments. 
Serious irregularity found
So we see, only in very exceptional circumstances will an award be set aside under section 68. The one case that I have on my list from 2007 is OAO Northern Shipping Company
; A sporty little section 68 case relating to a dispute over the engine size of an ice tug boat. The applicant acknowledged that section 68 could:-
“not be used for disguised challenges to the correctness of a decision on the facts or law, especially where (as here) the right of appeal under section 69 has been excluded by agreement.”

Again there is reference to Lesotho and para 280 of the DAC Report with the caveat that even the House of Lords and the DAC both recognised that the right to a fair and impartial hearing is a fundamental one. “An inability on the part of the court to intervene could seriously undermine the international reputation of English arbitration.”[para19] Gloster J felt that the seriousness of the irregularity under section 68(2) (a) had to be judged by fundamental principles laid down in a series of cases pre-dating the 1996 Act. Having reviewed these it is clear that a tribunal must give a party the opportunity to address the “essential building blocks in the tribunal’s conclusion.” Given the particular circumstances, that it was a small claims case; time was short (analogous to document only arbitration) and parties necessarily selective in oral submissions, Remol, sellers, had not even instructed English lawyers, the failure of the tribunal to identify a decisive issue amounted to a serious irregularity. The additional requirement that this "serious irregularity” cause substantial injustice was assessed on the basis that it was "at least reasonably arguable” that the arbitrator may have reached a different conclusion; citing Vee Networks v Econet Wireless. The award was set aside but remitted to the tribunal for reconsideration.
HUMAN RIGHTS
I have always had some degree of scepticism of the marriage of arbitration and human rights; perhaps a bit like the Irish and American marriage they start from entirely different perspectives; have different expectations and have few compatible moments. The cases and I accept that not all relate to section 68, but are relevant nonetheless, confirm this view.
There was a flurry of Human Rights activity early in the year with two cases being handed down by the Court of Appeal on the one day. On 21 March 2007, the Stretford
 case – memorable at least for its facts in dealing with a football agent who acquired the right to represent the young – though rather ungainly – Wayne Rooney. The Court of Appeal reviewed in detail the jurisprudence on arbitration and Article 6 of the European Convention on Human Rights (ECHR) in the context of a stay application. The court had to consider whether Stretford would be deprived of any of his Article 6 rights if a stay under section 9 Arbitration Act was actually granted. The Court of Appeal reviewed the provisions of the Arbitration Act – including section 68 and confirmed they were important as “they provide for a fair hearing by an impartial tribunal.” [para 38] The mandatory provisions of the Act means that any wrong can be rectified by the court. Essentially, when you choose to arbitrate you waive your right to a public hearing in court save in the event of duress, undue influence or mistake invalidating the arbitration agreement. There was nothing in the European Court of Human Rights jurisprudence that would indicate otherwise. 
This entirely sensible result was accepted in Sumukan
 – the second Court of Appeal decision that day. The context this time was whether the incorporation by reference of a provision excluding a right of appeal was contrary to Article 6 of the ECHR.  Having confirmed it had the jurisdiction to hear the appeal, the Court was not persuaded by argument for Sumukan that the more important the right being waived the more vigilant it should be in ensuring the waiver is valid. The court noted at para 57 that “there may be Article 6 rights which are difficult to waive e.g. the right to an impartial judge.” A waiver of a right of appeal was not under the Arbitration Act 1996 a total exclusion of the court:-
Safeguards are provided by the mandatory provisions of section 67 and 68. If the partiality of the arbitrator is open to question, or there is some serious irregularity then an application under section 68 can be made.”[para 59]
All that was lost here was the right to a public hearing in court and a right to test the decision of the tribunal other than under sections 67and 68. The contract was in writing; the arbitration clause specifically referred to the Commonwealth Statute; Sumukan could have read it if they wanted to – with no surprise at finding such an exclusion as it is common in commercial contracts.  The Sumukan story does not end there; it had also taken a claim under section 67 and 68 of the Act. It argued that the Commonwealth Secretariat Arbitral Tribunal did not comply with section 33 and Article 6 ECHR – it lacked the necessary impartiality and a fair-minded observer would find that there was a real danger of bias. [Porter v McGill]. The problem was the way the President of the tribunal has been appointed: it was not in compliance with the Statute. Professor Chappell, whose professional eligibility was not in question – appointment to the panel was first proposed by a lawyer in the Legal and Constitutional Affairs Division. She later proposed he be made president after ‘consultation with the staff association and endorsement of the commonwealth governments. In fact, consultation of the governments was also required under the statute as revised in 2004. The judge ruled out any “suggestion of personal intimacy; they were professional colleagues who had come to know each other socially.” The High court dismissed the allegation that a serious irregularity causing substantial injustice was caused merely “by the lack of institutional independence under the 1999 statute…” [para 66] However, the failure to comply with the correct appointment procedure was more problematic. In short; Chappell had been nominated for the role of President by the Director of the Legal Dept as the only appropriate person on the tribunal. The legal dept provided administrative service to the Secretariat Tribunal but also represented them before the Tribunal in all arbitrations; the director was a former friend and colleague of Chappell. The short-term appointment as President was made permanent. Sumukan objected to the essentially in-house process of appointment. Toulson J felt that a fair minded person would take into account not just the internal processes but the eligibility of the person so appointed:-
And to what extent the process of appointment might fairly be regarded as tainting the trust which could be placed in him to exercise independent judgment, because it is his possible propensity to bias which is in issue.”[para 71]
No irregularity was found (although interesting to note that if he had found such an  irregularity it would have caused substantial injustice; adopting the ASM reasons). The waiver argument was dismissed. Article 6 jurisprudence confirmed that a person can not waive his right to an independent an impartial tribunal unless he is “in full possession of all of the facts.”[para 80] 
On appeal, the Court of Appeal in November 2007 considered only section 67. Noting that courts will not want to set aside an otherwise good decision because of non-compliance with a provision that really does not matter. In this case the obligation to consult member states would “assist in promoting the independence of panellists from whom arbitrators were to be drawn.”[para 28] As such the appointment procedure was for the protection of the parties to arbitrations against the Commonwealth Secretariat. Failure to comply “rendered professor Chappell’s participation as president in Sumukan’s arbitration unlawful and the award a nullity. Result: a new arbitration before a new tribunal correctly appointed with all the wasted costs. Sir Anthony Clarke added that it is not necessary to show that the lack of jurisdiction “has caused or will cause substantial injustice to the applicant” as under section 68. The Court of Appeal’s findings on lack of jurisdiction under section 67 made it they said” unnecessary to consider the issues under section 68 of the Act.” So after much effort and many attempts the award was ultimately set aside, although not on the basis of a procedural irregularity or a breach of Article 6 ECHR. I have it on good authority that has this case been decide before the courts of Italy it the same result would have been achieved but on the basis of Article 6.
Conclusions & lessons learned:-
· The test under section 68 for serious irregularity causing a substantial injustice appears to be consistently applied; Lesotho endorsed and para 280 DAC relied upon;
· Agreement to arbitrate means a waiver of most Article 6 rights save in exceptional circumstances.
· There will be no waiver of these Article 6 rights if there is duress or undue influence or mistake which invalidates the arbitration agreement

· The safeguards contained in the Arbitration Act 1996 will generally be sufficient to comply with any Article 6 requirements
· A party that agreed to arbitrate is unlikely to have access to any form of pubic funding to assist him in defraying the cost of arbitration (El Nasharty) but this does not appear to be contrary to Article 6. Certainly the ICC rules on advance on costs are compatible with Article 6.
· The threshold for section 67 on lack of jurisdiction appears to be lower than that for section 68 and Article 6 right to a fair and impartial tribunal
· Article 6 ECHR does not require a third tier of decision-making in arbitration cases. The Court has residual jurisdiction to review those cases where unfairness actually occurs in the refusal to grant leave to appeal. (Kazakhstan v. Istil Group Inc, [2007] EWCA Civ 471)
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