Arbitrating Competition Law Issues: A European and US Perspective

Monday 12 June 2006
William Rowley QC: I am very hesitant to speak on behalf of Judge Easterbrook but I think the difference in view that he presented in the Baxter case
 derives from the fact that, at least in the United States, we look at arbitration as a private contractual remedy.  It is not aimed to be developing competition law.  That’s why we are not troubled with the anonymity of arbitration.  It is just the resolution of a dispute between two parties.  It doesn’t foreclose anyone else from pursuing all their remedies under public law, and I think that pretty much is the ground for his decision as to why there should be very, very minimal review.  And also he, of course, looked to the New York Convention and noted that it did not have as a ground to review an error of law, which is a pretty basic concept.  If it wished that to be a ground of review, it could have expressly said so instead of having that tied up in the cluster of whatever public policy means.

William Rowley, QC: 

We have talked about two types of competition law arbitrations this afternoon.  The first concerns disputes where competition law issues may arise, should arise, should have been raised or definitely do arise.  The second is where arbitration is chosen as a dispute resolution mechanism to police / adjudicate issues arising out of a competition law remedy agreed with an enforcement agency.   They give rise to three questions.    

The first question I have asked myself is whether either of these types of arbitration calls for a competition law specialist to be on the panel or to be the chair?  My conclusion is that, in the former type, that is probably not a bad idea, and in the latter type not necessarily so.  That is perhaps counterintuitive, and I will say a word about that later.  

The second question concerns whether  arbitral tribunals ought to be worried about addressing competition law issues because they involve a, so-called, special science.  A second component of this question is whether arbitrators should raise competition law issues of their own volition?  

My answer to both of these questions is no.  Arbitrators who come across competition issues need not worry too much about not being specialists. And generally speaking they ought not to raise competition law questions of your own volition.   Of course, there are rare exceptions, such as when the Tribunal is being asked, or being used as a tool to enforce a cartel.

My third question has to do with whether we need a special set of rules for dealing with the second type of arbitration, the competition remedy arbitration?  The answer is maybe, but they shouldn’t be too involved, and we’ve probably got to more or less where we should be with the European Commission’s approach today.  

A few further words on the first question.   When do competition law issues, other than those associated with competition law remedies, come up in arbitration?  When can they be foreseen.  These can occur, especially in Europe, where one of the parties has a very strong market position and has commercial arrangements dealing with another party which imposes restrictions on the relationship.  Other obvious cases are joint ventures and co-operation agreements that provide for arbitration.  To be ready for issues / disputes which may arise from these relationships parties will likely be well served by the use of a standard arbitration clause, rather than seeking to craft a clause with competition law issues in mind.   

Should you have a competition law specialist on the tribunal when issues arise?  In some cases it may help, but you certainly won’t know whether one is needed until a dispute has arisen.  This means you should not provide for one right at the beginning, because you don’t know whether a dispute is really going to give rise to a competition issue.  Wait until the time of appointment.  Make sure your lawyers and your general counsel understand whether competition issues are likely to be pertinent and if competition law comes up in the dispute, then deal with it when you are selecting the tribunal.  

As to whether it is advisable to have competition law experts involved in the remedy cases, where arbitrators will need to resolve issues arising out of an agreed undertaking, I think largely not.   This is because, counter intuitively, the issues to be dealt with in these cases are generally not competition law specific  – they usually have to do with performance of a competition law remedy.  Thus, the questions such tribunals will face will relate largely to whether somebody has granted a licence agreement?  Have they met certain terms?  Have they done what they agreed to do?  This is the kind of thing good commercial arbitrators deal with every day of the week.  They don’t need to be competition law specialists, but they do need to be able to deal with fact-intensive matters.

Should arbitrators be worried about competition law issues arising in commercial arbitrations?  The answer is no, and despite the early view based on Eco-Swiss that the courts will not hesitate to review awards based on error of competition law, the more recent case law suggests deference to tribunals of the normal sort.  Judge Dominic Hascher, of the Paris Court of Appeal, said last year in the OGEMID discussions
,   “Arbitrators should not be loath to tackle with [sic] competition law issues because of possible violations of public policy in their award”.  He went on to state that it was the longstanding policy of the Paris Court of Appeal (as one of the major judicial centres of arbitration) not to review the merits of the arbitrator’s decision, including on competition law.  I would suggest most courts would follow a similar line.   

Do we need special rules when arbitrating competition remedy cases?  Arguably yes,  but what should they be?  

I started with three and a half rules and I am up to four and a half because Johannes Lübking brought one to our attention earlier this afternoon, which I think might be a good thing.  The first rule and a half has to do with cases where the agency is, in effect, the client which has insisted on an arbitration, because it doesn’t want to be involved in post-remedy disputes.  To the extent that the agency needs to be involved, within reason it should be.  So by all means let the agency have sight of the documents, let it file an amicus brief if necessary, but don’t give it oversight of the award.  Let it see the documents, waive the confidentiality that normally applies, but for goodness sakes don’t agree to a term where the tribunal needs to consult the agency.  That’s senseless and it detracts from the tribunal’s proper jurisdiction.  That’s rule one and a half. That amicus briefs should be permitted from the relevant agency, was my second rule but I have included in the first, making it one and a half.  

My second rule concerns the shifting of onus when a claimant establishes a prima facie case.  It can be useful concept when the respondent may be expected to have control of most of the documentation which may be relevant to the dispute.  If you have a situation where you have one of the parties (arguably in a dominant position or a merged entity) that has all the documents and if you want to avoid getting too deeply into lengthy documentation disclosures disputes, there may be some merit in seeking and agreeing to a reverse onus.  In such a situation, if a prima facie case is made by the claimant, the burden shifts to respondent to prove its case’s defence.

My third rule involves the use of an institution to manage these types of cases.  An institution adds great effectiveness to the process.  I put in a plug for the LCIA because John Merritt, who was here representing the ICC, has left early.  The LCIA will do things very quickly and give you a very effective arbitration, and institutional rules will add rigour to the process. 

Finally, I think Johannes’ suggestion that awards in these cases be made public, for transparency reasons has merit.  If necessary, awards can be redacted to remove commercially sensitive material.  This is because these cases are quasi-public policy, public purpose arbitrations and it makes sense to ensure the public can see that agreed competition remedies are being enforced.

Thank you.

�	Baxter International, Inc. v. Abbot Laboratories, 315 F.3d 829 (2003).


� 	Judge Hascher made his comments in February 2005 as part of the on-line discussion within the Oil-Gas-Energy-Mining-Infrastructure Dispute Management website.	
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