UNITED NATIONS COMPLAINTS PROCEDURES AFTER THE ESTABLISHMENT OF THE HUMAN RIGHTS COUNCIL

The United Nations was the first general universal organization devoted to the maintenance of peace and the preservation of the interests of the whole mankind which listed among its aims the promotion and respect of human rights (Articles 1.3 and 55 2b of the UN Charter). There had been some previous, mostly uncoordinated, attempts to secure human rights through international action and international organizations, with the outstanding example of the International Labour Organization. In many respects, the UN role in this field has been a historical novelty, which introduced a new kind of thinking in international affairs and international law: it has been aimed at preserving the values pertaining to individual human beings and groups, rather than only the interests of states as the main actors in international affairs and persons in international law.

The daunting task of the promotion and protection of human rights at the universal level was approached from several sides. Initially, the main thrust was in the field of norm-setting. Until the adoption of the Universal Declaration of Human Rights in 1948, the human rights movement had been limited to the internal sphere of individual states, with some of them making enviable progress in their constitutions and laws, some others barely fulfilling the criteria of a Rechtstaat, of a state ruled by law, while still others had lived under systems which were essentially arbitrary and depended on the interests of the ruling elite, as perceived by that elite, or simply on the whims of the rulers. To be sure, since the late eighteenth century there has been an awareness that human beings had some essential rights qua human beings: this satisfied philosophical demands, but was not sufficient for many lawyers, especially those practically active in courts and in the executive branch. A catalogue of enforceable human rights existed only at the national level, in the constitutional and legal acts of some countries. The Universal Declaration of Human Rights was a valiant attempt to compile a list of such rights on the basis of the existing national documents. These sources having been predominantly of "Western" origin, the catalogue of rights in the Universal Declaration, which had later a decisive influence on human rights treaties, universal and regional, has been ever since exposed to criticism of depending too heavily on one type of culture and tradition – an argument that has been used very often in the debates in the United Nations.

The norm-setting activity of the United Nations went on as a natural effort to supplement and replace the Universal Declaration by binding international treaties, which would also deal with the necessary details regarding the definition of every right. This effort resulted in the adoption of the two major international covenants for human rights, but the process was already made difficult by the outbreak of the cold war, which in its philosophical underpinnings also contained differences related to the very nature of human rights. Not only was the doctrine of  “really existing socialism”, espoused by the Soviet Union and its allies, basically inimical to the very idea of human rights, but general communist theory was also based on the idea that the right to own property, considered by many Western thinkers as a basic human right, was a scourge responsible for many social ills (that was one of the reasons why that right was not included in the International Covenant on Civil and Political Rights, although it had been included in Art. 17  of the Universal Declaration).

All in all, the norm-setting activity of the General Assembly of the United Nations and its Economical and Social Council, performed mainly through the Commission for Human Rights, was satisfactory and resulted not only in the production of the covenants but also in the adoption of numerous international human rights treaties, which are specific instruments binding states in favour of individual beneficiaries, treaties which necessitate particular forms of implementation and interpretation, different from many “classical” international treaties. One of the questions that logically had to be considered after the bulk of norm-setting on the international level was done, was the implementation of the norms and the mechanisms to protect individual human rights, reduce the number of their violations and establish mechanisms through which to monitor the observance of human rights treaties and offer remedies to victims.

Due to the unusual nature of the human rights treaties, which are treaties among states whereby the latter commit themselves one to another to respect the human rights of individual human beings in their jurisdiction, the logical reaction to violations would be to attribute responsibility for a violation of the treaty to states and to assume that the state violating human rights is in a breach of its obligation vis-à-vis other contracting states. Experience has shown, however, that most states, for various reasons, have not been inclined to pursue such claims against other states. Among the reasons and excuses for this passive attitude has been the desire not to worsen general relations with the offender state, the maintaining of such relations being in the political and economic interest of the relevant state. In other words, most human rights violations relate to individual cases and individual destinies, which in the eyes of political decision makers are often of lesser importance than the overall relationships with other states, including those who have a poor human rights record. This attitude has been amply demonstrated by the fact that available procedures entitling states to invoke the responsibility of other states violating the human rights of persons under their jurisdiction have very seldom been used.

The way out of this dilemma was found in the establishment of the so called treaty bodies. Such bodies, normally called committees, are composed of independent persons who monitor and supervise the implementation of some human rights treaties concluded under the auspices of the United Nations: most famous of them has been the Human Rights Committee, established by the International Covenant on Civil and Political Rights to oversee its implementation. Given the times when these committees were established and the prevailing controversies regarding the general approach to human rights, the only original undisputed function of treaty bodies was to receive and discuss periodic reports of signatory states (although, for a long while, without the right to express any opinion about their veracity and quality). 

Other functions, including the possibility to consider complaints (“communications”) of alleged victims of human rights violations were strongly opposed by those states, most of them “socialist”; they believed that the competence of treaty bodies to determine that a state has violated individual rights was in violation of state sovereignty. The result was that quasi-judicial procedures to examine complaints were optional and that states who signed the relevant treaty had to commit themselves separately, either by ratification of an optional protocol or by express acceptance of the relevant article in the treaty, to allow that individuals under their jurisdiction communicate their complains to the treaty body and that it determine that a provision of a treaty has been violated by a signatory state. The result of such procedures was not a judicial decision, such as e.g. a judgement of European Court of Human Rights, but a determination labelled as “views, constatations" etc. It is unclear to what extent such determinations are legally relevant since they generally cannot be used as titles before national courts: they certainly indicate political responsibility of the signatory state to remedy the situation in a way that it finds appropriate. 

The treaty body complaint system is not universal for three main reasons. First, not all members of the United Nations have ratified the main international covenants nor, for that matter, many other human rights treaties adopted under the auspices of the United Nations. Many states still remain without treaty commitments in the field of human rights and are only bound by the United Nations Charter and customary international law. Second, not even the signatories of human rights treaties are bound by the optional provisions regarding individual complains. Thus, for instance, only 109 states now agree that complaints against them be handled by the Human Rights Committee, 62 states have agreed to a similar competence for the Committee against Torture, 51 states have accepted complaints to the Committee on the Elimination of Racial Discrimination and only 88 states have consented the corresponding procedures before the Committee on the Elimination of Discrimination against Women. Third, not all human rights treaties offer the optional possibility that the treaty body consider individual complaints. The most famous case is the unsuccessful attempt to adopt an optional protocol to the International Covenant on Economic, Social and Cultural Rights, which now is not only opposed by the traditional sovereignty-minded states but also by those decision makers who do not believe that economic and social rights are true human rights or at least do not accept that they are justiciable. 

At this point, it should be noted that the fact that reporting obligations had been initially accepted without hesitation by states normally sceptical towards the idea of individual human rights has led to the wrong conclusion that reporting procedures were innocuous and less relevant to the protection of human rights than complaint procedures. However, a careful study and debate of state reports and other information available to a treaty body can reveal some “factors and difficulties … affecting the implementation” of a given instrument.
 Among other things, this can mean that the study of reports can highlight major problems and phenomena affecting the human rights of many people, which would otherwise not be caught in the web of individual complaints, because of lack of locus standi or the inability to identify the author of the violation in order to direct the complaint against the latter. A good case to demonstrate this can be found in Article 10 para. 3 of the International Covenant of Civil and Political Rights, which provides that “[T]he penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation”. An imaginary complaint of a person who has not been reformed and rehabilitated due to the misery of the penitentiary system would be difficult to understand: it cannot clearly be directed against a particular institution and cannot be formulated as a specific offence affecting a particular individual. Similar situations arise related to the right to life, which can be endangered by the lack of hygiene, inadequate medical services and general insecurity, and not only by the excesses of the police or the execution of capital punishment. 

For a long while complaints to treaty bodies, limited as they are by the number of ratifications of relevant treaties and the acceptance of optional provisions enabling access to complaint procedures, were the only way to register complaints in the United Nations system and to obtain a decision determining that a violation of a human right had taken place. On the other hand, in the first decades of the existence of the United Nations the natural impulse of many persons, encouraged by the lofty principles of the United Nations Charter and the adoption of Universal Declaration of Human Rights, was to approach UN organs with numerous complaints referring to the violations of their human rights by UN members, including the states under the jurisdiction of which they have found themselves. Most of the complainants were unable to find a proper addressee for their complaints because they were not within the mandate of any treaty body. Through a number of circumstances the first attempt to handle such complaints was made only almost a quarter of a century after the adoption of the UN Charter, when the UN Economic and Social Council (ECOSOC) adopted on 27 May 1970 its resolution 1503 (XLVIII), which allowed the Commission for Human Rights to consider complaints that "reveal a consistent pattern of gross and reliably attested violations of human rights and fundamental freedoms" in any country in the world. It was revised by the resolution 2000/3 of 18 June 2000. This procedure has been known as the 1503 Procedure and is related to a similar procedure defined in the ECOSOC Resolution 1235 (XLII) of 6 June 1967. 

In order to protect the sovereignty and sensibilities of member states the 1503 procedure is confidential, which means that the identity of the state allegedly violating human rights was not revealed and that the whole matter was treated as an affair between the Commission on Human Rights and the state which allegedly violates human rights. The public has therefore never been fully acquainted with the nature of the complaints - the only way to determine which states were submitted to the procedure was the habit in the reports of the Commission on Human Rights to list the names of states that were considered in the procedure. Even at the present moment, data concerning the 1503 and 1235 procedures relating to a consistent pattern of gross human rights violations can be obtained only indirectly. A study of the Friedrich-Ebert-Stiftung arrived at the conclusion that 32 states from Africa have been targeted, 30 states from Asia, 18 states from Latin America, 18 from Eastern Europe and 7 states from the region of “Western Europe and others".
 The Office of the High Commissioner for Human Rights has processed between 5.000 and 220.000 communications every year.


The outcome of these procedures was in the hands of the Commission on Human Rights: it could decide to discontinue to review the situation, to keep the situation under review and appoint a country-special mandate holder to monitor the situation and report back to the commission, or to refer the mater to the 1235 procedure, which enables the Commission to discus the situation publicly, adopt a relevant resolution or initiate a special procedure. The Commission has never been able to provide any direct remedies or order some sort of compensation to the victims. 
It can be assumed on the basis of limited evidence that the results of the procedures introduced by the two ECOSOC resolutions were roughly as follows. Most proceedings were sooner or later discontinued (53), only 8 complaints went public, and as a result 42 resolutions addressing the situation were adopted by the Commission. The Commission appointed 13 special reporters, two special representatives and 8 independent experts. In 11 instances the situation was neutralised by referring it to advisory services or to direct contacts.
 The general impression seems to be that the application of these procedures was disappointing. 
Given the consideration that human rights is a very sensitive problem for many governments and that open debate and possible condemnation can result in hostility and estrangement, the very confidentiality of the procedure can possible result in possible tactful and piecemeal improvements which can be attributed to the benevolence of the government and will not be met by the usual defence of cultural relativity. However, the general disappointment with the work of the Commission on Human Rights was not only related to its handling of complaint procedures but also to the general atmosphere prevailing at its meetings and affecting the so-called special procedures, which have represented an attempt to deal with gross violations without affecting the sensitivities of governments. This was especially the case with the so-called "thematic procedures", where a phenomenon, a type of violation has been examined generally without specific violators in mind. The word usually used to criticize the activity of the Commission was “politisation” and has been based on several tendencies discernable in the attitudes of UN member-states towards the Commission. One of the political burdens was regional solidarity, which has prevented states from the same region to criticize the human rights records of governments in the same geographic area. The tendency has also been observed of many states with poor human rights records to seek membership in the Commission in order to prevent action against themselves. One of the reasons was possibly that the bulk of standard-setting had been already done and that the weaknesses of the Commission when it came to implementation have therefore became more visible and susceptible to criticism. 

The reform of the United Nations human rights system and within it the reform of the Commission on Human Rights has been perceived as absolutely necessary and as a task suffering no delays.
 Unfortunately, before far-reaching changes there was no real debate in the organs of the United Nations on the merits and demerits of the Commission. The UN General Assembly established by its Resolution 60/251 of 3 April 2006 the Human Rights Council, to replace the Commission as the centre of human rights activity of the United Nations with a body, linked and responsible to the General Assembly. The new Council, which is composed of 47 members (instead of 53 members of the Commission) coming from 5 regional groups, inherited many competences of the former Commission. 
For the purpose of this report the following part of the Resolution is of particular relevance:
6. Decides also: That the Council shall assume, review and, where necessary, improve and rationalise all mandates, mechanisms, functions and responsibilities of he Commission on Human Rights in order to maintain a system of special procedures, expert advice, and complaint procedure; the Council shall complete this review within one year of the holding of its first session.

Regarding the complaints procedure, the Human Rights Council adopted a text, by which a new complaint procedure is being established to address “consistent patterns of gross and reliable attested violations of all human rights and all fundamental freedoms occurring in any part of the world and under any circumstances" (Resolution 5/1, Annex). 

The new model is based on the ECOSOC Resolution 1503, without any resolute changes. The aim of the complaint procedure as envisaged by the Council is to ensure that it be “impartial, objective, efficient, victim-oriented and conducted in a timely manner”. A Working Group established by the Council to formulate concrete recommendations regarding the improvement and the rationalisation of all mandates and mechanism of the former Commission discussed the complaint procedure; this has resulted in a final proposal by the Facilitator on the complaint procedure to the President, which was included in the decision on institution building, adopted by the Council in June 2007.
 

On the insistence of the majority of the states taking the floor, the complaint procedure retains its confidential nature in order to facilitate, as before, the cooperation with concerned states. The procedure is in the hands of two working groups – the Working Group on Communications and the Working Group on Situations. The first Working Group is to consist of "independent and highly qualified experts" who are appointed by the Human Right Council's Advisory Committee from its members, one from each regional group,
 whereas the Working Group on Situations will be composed of representatives of member states of the Council, appointed by Regional Groups on the bases of which the Council is composed. Although representatives of states, members shall "serve in their individual capacity".
 Normally, experts nominated by states and elected by wider constituencies (such as the members of treaty bodies, who are nominated by governments and elected by conferences of signatory states) are not called "representatives". Both groups shall endeavour to reach their decisions by consensus. Only in the absence thereof simple majority can prevail. 

The Working Group on Communications can examine the information and communications alleging that there is a situation of gross violations. It can exclude all communications which are inadmissible according to the relevant admissibility criteria. Even before that, the Chairperson of the Working Group on Communications, together with the Secretariat, can disqualify manifestly ill-founded and anonymous communications. Other communications are communicated to the states concerned to get their views on the allegations. The five-member working group then decides on the admissibility and assesses merits of the communication. 

The admissibility criteria for a communication are fairly strict. They exclude communications that are manifestly politically motivated, those not consistent with the UN Charter, the Universal Declaration on Human Rights and other applicable instruments in the field of human rights, do not contain a factual description of the alleged violations and do not indicate the rights which are alleged to be violated. Also inadmissible are communications with abusive language: however, this exclusion is not absolute if the communication otherwise meets admissibility criteria. Persons or groups of persons claiming to be victims of violations can submit communication; communications can also be submitted by any other person or groups of persons, “including NGOs acting in good faith in accordance with the principles of human rights, not resorting to politically motivated stands contrary to the provisions of the Charter of the United Nations and claiming to have direct and reliable knowledge of the violations concerned".
 The communication can also be submitted if the author has second-hand knowledge of the violation, provided it is accompanied by clear evidence and is not exclusively based on reports in the mass media. Finally, the usual requirement that the domestic remedies be exhausted before submitting a publication applies also in the procedure before the Working Group. Although this non-admissibility criterion will not be applied if national remedies would be ineffective or unreasonably prolonged, which is a correct interpretation of the usual practice of treaty bodies, it remains questionable how this requirement can properly work in cases of a consistent pattern of gross violations.
If it decides that the communication, alone or in combination with other communication, appears to reveal a consistent pattern and reliably attested violations of human rights and fundamental freedoms the Working Group on Communications transmits the matter to the Working Group on Situations. This Working Group can decide to dismiss the case or to present the Council with its report and recommendations on the measures the Council shall take, "normally in the form of a draft resolution or decision".
 The Council has to act on the draft, which also means that it can decline to adopt it. In view of the experiences of the resolution 1503 and the present composition of the Council, it cannot be realistically expected that the outcomes will be more energetically in favour of the protection of human rights than they were in the case of the Commission on Human Rights. 
To sum up, the difficulties related to the procedures before treaty bodies, apart from the lack of universality, have been caused by the impossibility to consider complaints in depth. This is particularly evident when such procedures are compared to those before highly advanced regional courts, such as those existing in Europe and the Americas. The procedure before a treaty body is exclusively in written form and remote from the applicant. Law offices are not generally inclined to handle such cases because of the insecurity regarding the reimbursement of their expenses and fees. By their very nature, treaty bodies are not capable of studying the situations of consistent and gross violations. Their advantage of being composed of experts acting in their individual capacity results in their lack of political clout, necessary to influence governments to abandon practices of gross violations. 
It remains to be seen whether the new complaint procedure envisaged by the Human Rights Council, combined with the special procedures, mostly inherited from the Commission on Human Rights, will cover the existing gaps.

In conclusion, it should be recalled that the examination of state reports, e.g. general situations prevailing in countries in the field of human rights, offers the possibility to examine some issues which generally cannot be considered in the context of individual complaints. The new system of Universal Periodic Review (UPR), which is designed to encompass all states members of the United Nations, including those not having reporting obligations under the existing human rights treaties, and relying on the observation of human rights standards that are not applicable according to the ratified international treaties, can be used for that purpose 
. Unfortunately, the desire to encompass all states can have as the result that these reviews will probably be summary and superficial and that they shall rely mostly on the reports compiled by the governments and general information filtered through the office of the UN High Commissioner for Human Rights. At the present moment, it is difficult to estimate to what extent politisation will be avoided and, more profoundly, how resistance based on alleged of cultural specificity and on the idea that human rights standards are imposed by developed states can be overcome.
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