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Statutory framework for resolution of threshold jurisdictional issues

· What is an issue of substantive jurisdictional: AA 1976, s 30(1)
(a) whether there is a valid arbitration agreement (incorporation, capacity and identity of parties, avoidance or termination)

(b) whether the tribunal is properly constituted 
(c) what matters have been submitted to arbitration under the agreement

Other possibilities: is there a dispute; has a valid notice of arbitration been served; have the parties undergone a preliminary process (Mackley v Gosport Marina [2002] BLR 367, Holloway and Holloway v Chancery Mead Ltd [2007] EWHC 2495 (TCC))
But NOT the powers of the arbitrators, eg, interest and currency (Lesotho Highlands Development Authority v Impregilo SpA [2005] 2 Lloyd’s Rep 310) or the existence of a power to extend time (Gulf Import & Export Co v Bunge SA [2007] EWHC 2667 (Comm))
· The principle of separability: AA 1996, s 7
Arbitrability of disputes as to existence, validity and enforceability of main agreement 

· The principle of competence-competence: AA 1996, s 30
Provisional right of arbitrators to determine substantive jurisdiction 

· Relationship between separability and competence
Vee Networks v Ltd v Econet Wireless International Ltd [2005] 1 Lloyd’s Rep 192, Premium Nafta Products Ltd v Fili Shipping Ltd [2007] UKHL 40: 

(a)
allegation that arbitration clause is void – jurisdictional issue
(b)
allegation that main agreement is void – not jurisdictional 
(c)
allegation that main agreement and arbitration clause are void – not jurisdictional
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Resolution of disputes over jurisdiction

· Contesting jurisdiction before the arbitrators: AA 1996, ss 30-32

The operation of s 32

· Appeal against jurisdictional ruling of arbitrators: AA 1996, s 67

(a)
Rehearing or review? Electrosteel v Scan-Trans Shipping [2003] 1 Lloyd’s Rep 190, but contrast Morison J in Fiona Trust & Holding Corporation v Privalov [2006] EWHC 2583 (Comm) (rehearing approach “unfortunate”)

(b)
Admissibility of fresh evidence on appeal – Primetrad v Ythan [2006] 1 Lloyd’s Rep 457

· Commencing proceedings in alleged breach of arbitration clause: AA 1996, s 9, court to stay unless arbitration clause is null and void, inoperative or incapable of being performed

Approaches open to the court:

(a)
order a trial


(b)
deal with the matter on the evidence before the court


(c)
remit to the arbitrators in all circumstances


(d)
remit to the arbitrators unless there is clearly no arbitration clause


Should there be a distinction between 

(a)
the existence of a dispute – no power to refuse stay, Halki Shipping v Sopex Oils [1998] 1 Lloyd’s Rep 49 (but should a refusal to pay an admitted debt be a “dispute” – Exfin Shipping v Tolani Shipping [2006] 2 Lloyd’s Rep 389)

(b)
the existence of the arbitration clause – stay to be refused as otherwise there would be a backdoor finding of validity, Birse v St David [1999] BLR 194, Anglia Oils v Marine Champion [2002] EWHC 2407 (Admlty)

(c)
the scope of the arbitration clause – Al Naimi v Islamic Press Agency [2000] 1 Lloyd’s Rep 522

(d)
the existence of a preliminary process – should the court appoint an arbitrator and leave him to decide on the process issue, or determine the process issue and on the basis of it then decide whether or not to appoint an arbitrator, Holloway and Holloway v Chancery Mead Ltd [2007] EWHC 2495 (TCC) (the latter)

· Application for injunctive or declaratory relief against arbitral proceedings with English seat by a person who has refused to participate: AA 1996, s 72
(a)
not open to a person participating in arbitration as applicant (Vale do Rio v Shanghai Bao [2000] 2 Lloyd’s Rep 1) or defendant (ABB Lummus v Keppel Fels [1999] 1 Lloyd’s Rep 467)

(b)
not available if the only challenge is to the main agreement: separability under s 7 means that the arbitrators can still hear an action involving the validity of the main agreement – Fiona Trust v Privalov [2007] EWCA Civ 20 
(c)
if substantive proceedings are brought in England and the defendant seeks a stay under s 9, there is generally no basis for the grant of an injunction under s 72 in favour of the claimant and the only question is whether a stay should be granted – Fiona Trust v Privalov [2007] EWCA Civ 20
· Anti-arbitration injunctions: SCA 1981, s 37; AA 1996, s 44

Is there jurisdiction to grant an anti-arbitration injunction, and if so, from where is it derived? Can the power be used to restrain participation in an arbitration with its seat outside England? When will the English court have the power to order service on the defendant? On what grounds should an injunction be granted? Can the arbitrator be restrained from acting? Elektrim SA v. Vivendi Universal SA (No 2) [2007] EWHC 571, Republic of Kazakhstan v Istil Group Inc (No 3) [2007] EWHC 2729 (Comm), Albon v. Naza Motor Trading SDN BHD (No 4) [2007] EWHC 1879 (Ch), [2007] EWCA Civ 1124

· Application to court for the appointment of an arbitrator: Holloway and Holloway v Chancery Mead Ltd [2007] EWHC 2495 (TCC)
· Jurisdictional issues at the enforcement stage: AA 1996, ss 66 and 103

· Set off. Does an arbitrator have jurisdiction over a claim giving rise to a transaction set off – Benford v Lopecan [2004] 2 Lloyd’s Rep 618, Econet Satellite Services v Vee Networks [2006] 2 Lloyd’s Rep 423
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