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“Nationalism is always out of place in legal thought and argument. When it does push in, it always strikes a note which is either absurd or repulsive or both” (Peter Birks)

The purpose of this short talk is to examine the following question. Can one really state that one legal system is ‘better’ than another? Many contemporary comparative lawyers find such a question disturbing for a number of reasons:
1. The question often displays ignorance about other legal cultures (cf rigidity in the civil law; role and nature of codes: “English law... is more flexible than many civil law systems”; freedom of contract).

2. The question often encourages exaggeration about the ‘better’ system in turn encouraging inaccuracy (cf history of English contract law; legal certainty).
3. The question often encourages the overlooking of defects in the ‘better’ system (eg the relation between law and fact: Esso Petroleum Ltd v Commissioners of Custom and Excise [1976] 1 WLR 1; or relationship between interest groups: Shogun Finance Ltd v Hudson [2004] 1 AC 919).

4. The question often masks important influences and exchange of ideas between legal systems (eg general theory of contract; importance of Roman law on basic conceptual thinking).

5. The question can encourage lawyers from one tradition to view another system or tradition through home concepts and notions leading to false assumptions and misunderstandings (eg as to the role and nature of contract).
6. The question tends to mask the fact that differences between systems are often methodological and that one is therefore asserting that one form of social science reasoning is ‘better’ than another (structuralism v functionalism, casuistic reasoning v axiomatic etc).
None of this is to suggest for a moment that there are not institutions, concepts, ideas, rules and decisions in other systems that are not open to criticism (cf Walford v Miles [1992] 2 AC 128). But equally there are many aspects of the common law that can be fairly criticised (cf Reid v Rush & Tompkins Plc [1990] 1 WLR 212). Of course English firms of solicitors are going to want to further their own interests in a commercial and increasingly globalised world; but one might question whether in the longer term an efficient way of going about this is to produce literature that contains inaccuracies, contradictions and assertions of the obvious (“predictability of outcome, legal certainty and fairness.... built upon well-founded principles”; “English law gives guidance on almost every issue”). Perhaps it might be better if English lawyers could give the impression in Europe, if not the world, that they have a sophisticated understanding not just of their own system but of others as well.
