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The death notices have been published for an English procedural remedy which, it is argued, has no place (in Europe, at least) in the management of court proceedings brought in breach of a prior agreement to arbitrate.  This brief note attempts to review the principal issues in dispute whilst we await the determination of the ECJ in the West Tankers reference.

Whilst I have no grounds to suggest to the audience that there is any likelihood that the European Court of Justice will make a different finding to that anticipated by the Civil Law commentators whose work I have had the opportunity to read, it seems to me that there is nevertheless a basis for arguing that there are good and reasonable grounds to distinguish between the litigation process and the arbitration process for the purposes of considering whether or not the remedy of an anti-suit injunction is appropriate in each case.

1.
The approach of the English Courts compared to those in Europe and the US

Background:

· Anti-suit injunctions as a part of the English Courts' weaponry since at least 1911: an injunction will be granted to restrain the conduct of a party acting in breach of an agreement to arbitrate where the Court is persuaded that it is right to do so.

· The West Tankers case is the latest example of the English Courts' approach in this regard.  Briefly, the claim concerned issues arising out of a shipping accident in which a vessel collided with a jetty.  The charterer claimed on its insurance and also brought a claim in arbitration under the charterparty against the ship-owner.  The insurers then separately commenced court proceedings against the ship owner for the recovery of the sums it had paid out under the insurance policy, having taken subrogation under the charterparty.  West Tankers applied to injunct the proceedings in Italy on the basis that the obligation to arbitrate had been acquired by the insurers along with the subrogated cause of action.  The English Courts agreed at first instance
 but referred 

the issue to the House of Lords directly (as the binding authority was the Court of Appeal decision in the Through Transport
 case).  

· The House of Lords, stoutly defending the English Courts' right to make such orders, referred the question whether it was compatible with EC Regulation 44/2001 on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters for the English Courts to grant an anti-suit injunction in support of an agreement to arbitrate to the ECJ.  Notably, their Lordships considered that as questions and cases concerned with arbitration fall outside the scope of Regulation 44/2001 in respect of jurisdiction in civil and commercial matters, the English Court was entitled to exercise its power under the Supreme Court Act 1981, section 37, to issue injunctive relief where it appeared to it to be appropriate to do so.

Europe

· European law does not recognise anti-suit injunctions.  The remedy is unknown, as a creature of common law, and the controlling principle applied by the Member States' Courts is effectively one of a fundamental right for a party to have access to the Courts in the various Member States.  Those Courts should all be applying the same rules to determine jurisdiction
 and therefore there is no need for a Court to issue injunctions in support of arbitration agreements, because each national Court will, applying the relevant rules, determine that it does not have jurisdiction.  An anti-suit injunction is therefore an affront to comity and an unwarranted interference with the administration of justice by the Courts to which the matter has been referred.  

· The ECJ logic in relation to the treatment of jurisdiction matters and the involvement of an anti-suit injunctions was primarily set out in two seminal cases: Gasser GmbH v MISAT srl (Case C-7116/02 [2003] ECR 1-14693) and Turner v Grovit (Case C-159/02 [2004] ECR 1-3565).  Each of these cases concerned competing proceedings being brought in jurisdictions other than the jurisdiction in which the parties' litigation ought to have proceeded: in each case, the ECJ held that an anti-suit injunction was not an appropriate remedy for a party adversely impacted by the commencement of proceedings in a different jurisdiction.  The essential logic underpinning those decisions is that, first, the Regulation provides a complete set of rules for the allocation of jurisdiction between Member States, and all Courts in all the Member States are equally able and equally obliged to apply those rules.  As a result, it is inappropriate for the Court of one Member State to become concerned with an issue of jurisdiction once another Court in another Member State has been seised of the dispute.  Second, any party that feels that a Court of a Member State that was not the Court which was first seised but which has been conferred exclusive jurisdiction under Article 23 of the Regulation must now make its argument to the Court first seised.  Finally, and most importantly, it seems, all other Courts in the other Member States should trust and respect the Judges in the Court first seised to apply the Regulation properly.  

· The "mingling" of these principles in the Gasser and Turner decisions supports the civilian law doctrine that a Court should be permitted to investigate and determine its own jurisdiction without outside interference.  This is, in my submission, consistent with the overall "scheme" of the Regulation, which is intended to provide a measure of certainty for parties as to what the appropriate jurisdiction for any litigation between them should be.  The overriding principle is that a Defendant party should be sued in the State in which he is domiciled, although that is subject to various exclusions set out in the Regulation and, in particular, is subject to an exception where the parties to an agreement have contractually committed to have their disputes resolved in a particular jurisdiction by the Courts of that jurisdiction (Article 23).  Following the Turner and Gasser decision, it is clear that even breach of such an agreement under Article 23 does not justify a Member State's Court in issuing an anti-suit injunction to restrain proceedings in an inappropriate Court.  Instead, the parties, and the appropriate Court, must await the determination of the Court first seised which, applying Article 23, should conclude that it has no jurisdiction to hear the matter before it and that that matter should therefore be referred to the appropriate Court (that chosen by the parties).  

· The commentators on the West Tankers case focus their commentary on the proper analysis of the "arbitration exclusion" in Regulation 44/2001 and its extent.  They also make a number of other points in this regard with which I shall deal shortly; these include the question whether in fact such applications are excluded from the scope of the Regulation or not, and the applicability and effect of the "effet utile" principle as it relates to cases involving arbitration in Europe.

United States

· In the United States the position is similar to that in England: the availability of the remedy is accepted but the application of it is tempered by the Court having regard, amongst other things, to the principles of comity.  The test is, broadly, that an anti-suit injunction will be granted where the proceedings brought in breach of the agreement to arbitrate would undermine the arbitration itself or a previous order of a US Court compelling the parties to arbitrate their dispute.  The discretion is exercised with due attention to the role of other Courts in relation to the dispute in question and considerations of comity will prevent the issue of an injunction where, for example, the party which has initiated the Court proceedings of which complaint is made has already submitted to the arbitral jurisdiction and the Court proceedings are brought on a different (albeit connected) basis.

2.
Comity and incompatibility of anti-suit injunctions

· The "arbitration exclusion" in Regulation 44/2001 and its extent is the subject of some commentary at present.  It is admitted, even by the most vehement supporters of a bar on anti-suit injunctions, that it is not defined and that it is broadly-expressed in the various official languages of the Regulation.  However the previous decisions of the ECJ in The Atlantic Emperor (1991) and Van Uden Maritime v Firma Deco-Line (1998)
 are cited on both sides of the debate as confining the scope of the arbitration exclusion to proceedings "ancillary to arbitration proceedings".  This is by contrast with applications which are effectively "parallel" to arbitration proceedings and which do not lead directly to the commencement or continuation of arbitration proceedings.  It is argued that the grant of an anti-suit injunction does not necessarily lead to the commencement of an arbitration process and that therefore it can only be a parallel process and not one ancillary to an arbitration falling within the exclusion.  It seems to me that this is a semantic and technical reading of the exclusion and the examples given in subsequent case law by the ECJ (though the case law itself was not concerned with this type of remedy). It is notable that Lord Hoffmann in West Tankers drew support for the English Courts' position from the writings of Professor Dr Peter Schlosser, who was responsible for the Report on the accession of Great Britain to the Brussels Convention (though it is alleged that Lord Hoffman mis-quoted the article to which his judgment refers).

· It is suggested that it is contrary to the basic tenets of European law to restrict a party from access to the Courts for a preliminary determination as to the validity of the arbitration clause.  That may indeed be true (though that does of course conflict with the principle of Kompetenz-Kompetenz and the separability of the agreement to arbitrate from the validity of the underlying contract).  Even allowing this to be taken at face value, however, the argument ignores the reality that the litigation about which complaint is made in these proceedings is often brought for tactical reasons and proceeds on entirely extra-contractual grounds.  In the West Tankers case, for example, the claim brought in the Italian Courts depended on the application of the Italian Civil Code to the facts: though the charterparty in respect of which the Claimant had taken subrogation was governed by English law as well as the agreement to arbitrate in London.
  

· Reliance is placed on the "effet utile" doctrine of EU law which suggests that the application of domestic law should not interfere with the application of EU law principles, and that if anti-suit injunction applications are within the arbitration exclusion of the Regulation, they nevertheless are so destructive of comity that they should be banned as a matter of public policy.

· Analogies are drawn by the Civil Law commentators with the decisions of the ECJ in Gasser v MISAT and Turner v Grovit: even where, as in the Turner case, the proceedings had effectively been brought vexatiously, and the effect of the grant of an anti-suit injunction would be to protect the integrity of the proceedings pending before the English Court, it would impair the effectiveness of the Regulation by restricting the application of its rules on jurisdiction.  The Regulation must take priority and allow the national Courts to apply its rules homogenously without permitting pro-active steps to be taken to preserve jurisdiction, on the basis that the same result will ultimately be achieved by the application of those rules.  

3.
Does the nature of international arbitration, or the international arbitration user warrant a different approach from that adopted in respect of litigation in the Member States' Courts?

· What points of principle are there, if any, which can be used to defend the English Courts' approach in this regard?

· It seems to me that the approach of the Civil Law commentators conflicts with the principle which underlies all arbitration, namely that of party autonomy.  By "party autonomy" in this context, I intend to refer to the right of the parties, contractually, to agree how, and where, and by whom their disputes will be resolved, with a greater degree of particularity than is possible where a simple choice of jurisdiction is made.     The Civil Law approach of homogeneity at all costs also seems to me to conflict with the provision in the Model Law that the intervention of the Courts in arbitration matters should be minimal.  The stand-point of the commentators (and the anticipated approach of the ECJ) is that the Regulation cannot be interfered with and that parties cannot seek a remedy from the English Court which would affect, say, the German Courts' ability to consider its jurisdiction to hear and determine the matter.  There are in my submission three points which need to be taken into account by the ECJ in the determination of this issue.

· First, there is the nature of the agreement of the parties which lies at the heart of these applications.  The parties have freely consented to be bound to arbitrate their future disputes (or in the West Tankers case, have taken subrogation of rights arising under a contract which includes an obligation to arbitrate).  It is easy to assert that this amounts to the same sort of agreement as that which provides exclusive jurisdiction to a particular Member State's Courts under Article 23 of the Regulation (and which is therefore subject to the right of the Court first seised to make a determination on its jurisdiction), but in my submission an agreement to arbitrate is qualitatively different from an exclusive jurisdiction agreement.  The nub of the agreement to arbitrate is that it is a positive choice by the parties to exclude so far as possible the involvement of the national Courts and to have their disputes resolved by an arbitral tribunal. It is a waiver by the parties of their right of access to the Courts and it is made, in the main, by sophisticated parties who understand the effect of what they have chosen to do and who have taken advice and, in many cases, negotiated the particulars of that agreement in order to guarantee for themselves a particular mode of resolution of their disputes.  

· Lord Hoffmann addresses this aspect of the matter in his West Tankers judgment as follows: "People engaged in commerce choose arbitration in order to be outside the procedures of any national court.  They frequently prefer the privacy, informality and absence of any prolongation of the dispute by appeal which arbitration offers.  Nor is it only a matter of procedure.  The choice of arbitration may affect the substantive rights of the parties, giving the arbitrators the right to act as amiables compositeurs, apply broad equitable considerations, even a lex mercatoria which does not wholly reflect any national system of law.  The principle of autonomy of the parties should allow them these choices."  Some civilian commentators have suggested that the availability of the anti-suit injunction has no bearing on the parties' choice of seat of the arbitration.  I say, au contraire: the parties want that agreement to be protected as far as possible and the common law jurisdictions of England and the US at least for now provide that protection coupled with a speedy and effective response/deterrent mechanism.

· Second, the choice of the parties in this regard should, in line with the approach of the Model Law, have greater weight than the rather blunt principles of the Regulation, which start from the premise that their existence provides the parties to a contractual or other legal relationship with a measure of certainty as to where disputes arising out of that relationship may or must be brought (including, for tort claims, where the parties' relationship of a duty of care may arise without any prior discussion as to the basis of that relationship).  In an arbitration clause, the parties have already made those determinations and, particularly where the proceedings commenced in breach of that agreement have no regard to the validity of the agreement to arbitrate but are straightforwardly brought by the commencing party to suit itself, the Courts which have access to this type of remedy ought to be able to use it.

· In my submission, the act of the parties to an arbitration agreement in committing themselves to that method of dispute resolution makes the breach of their agreement, by the bringing of Court proceedings, so significant that it ought to be addressed quasi-punitively by the relevant Courts.  The effect of the Regulation approach is that it passes a procedural advantage into the hands of the breaching party.  In the absence of any meaningful remedy to avert the time delay which will result from the bringing of proceedings in an appropriate forum, the breaching party has the opportunity to put the other party under time and costs pressure, and may seek to impose a set of settlement terms on the party adversely affected by the breach, in circumstances in which that party may feel that it has no option but to either submit to the jurisdiction which was not of its choosing or to take the disadvantageous settlement terms, in order to achieve a result in less time than will otherwise be the case.  Based on the approach of the Courts in the Turner case, however, I have no doubt that the ECJ will not characterise the breach of an agreement to arbitrate as any more worthy of sanction than the clearly vexatious proceedings brought in that case.  It seems to me, however, that this is a valid point which ought to be taken into account by the ECJ in its consideration of this matter.  

· Third, opponents of the jurisdiction to award an anti-suit injunction will seek to argue that there is nothing preventing the parties from ultimately achieving their aims since the application of the Regulation will ensure that the appropriate jurisdiction will be chosen/directed.  Sadly, the flaw in the scheme of the Regulation is particularly apparent here: though the Member States' Courts do apply the same rules to achieve the same result (i.e. the direction of the proceedings to the appropriate jurisdiction), they do not do so at the same time, or speed, as each other.  References to the "Italian Torpedo" are in fact no laughing matter for the party who sees itself mired in litigation about jurisdiction for at best four years or so.  Justice is not provided to the parties in this way.  

· It is relevant to consider the practical outcome of such decisions on comity and jurisdiction issues such as that in Owusu v Jackson or Bank of Tokyo-Mitsubishi v Baskan Gida Sanayi ve Pazarlama AS and Others (2004)
: the parties suffer the cost and time damage of extended proceedings in multiple jurisdictions.  In the Owusu case, the effect of the ruling on jurisdiction was to ensure that any damages award made to Mr Owusu would be less likely to be enforceable, since the Defendant's insurance for such liability was only required to respond to a finding of liability from a Jamaican Court.  English jurisdiction, imposed by the Regulation, would leave the Claimant uncertain as to his prospects of actual recovery (or even needing to bring a further claim in Jamaica on the back of any judgment in his favour in England to recover).

· Of course, delay of this nature is not true of all the Member States, but it is true of sufficiently many of them that it warrants serious consideration and, in the ideal world, some form of EU legislation to reform and align the Member States' methodology for dealing with this type of case.  There is no utility in a system which requires that the Court first seised is the only Court permitted to apply rules for the allocation of jurisdiction, where the Member State's domestic law may impose a restriction such that the Court first seised cannot give a determination on jurisdiction without also determining the merits, or where the time for producing a judgment on jurisdiction as a preliminary issue may run into years.

· Commentators from Civil Law jurisdictions deride the practical, pragmatic, commercial approach of the English Court to these issues.  One states that "in most cases where parties invoke a foreign jurisdiction under the Regulation, there are usually substantial connections to the foreign forum.  In this respect the short (and maybe not the worst) answer is that the opponent can be expected to defend himself in this forum".  Such commentary appears to disclose a bias not only against English Court procedure but against arbitration altogether.  

· Further criticism is levelled at the English Courts for effectively "propping up" London's position as a centre for arbitration by permitting anti-suit injunctions in support of such proceedings.  I see nothing wrong with that approach in circumstances where it is not the only jurisdiction to do so, and where its primary concern is to uphold and implement the parties' freely-reached agreement as to the forum for resolution of their disputes.  

4.
Does the end justify the means?

· I have not considered at any length the processes and tests gone through by the Courts in each case in considering whether the making of an anti-suit injunction is appropriate.  The English Courts do not use this remedy lightly; indeed careful consideration of each case on its merits is the norm, and I suggest that the apparent fear of civil lawyers that the English Courts' approach in this regard will lead to "chaos" is rather wide of the mark.

· I do consider that the end justifies the means: clients expect to be able to act to secure the arbitration process they have chosen, promptly and without significant time and cost exposure.

· Alternative approaches have been considered recently by the English Courts – see the decision in Noble Assurance Co v Gerling-Konzern
.  The case concerned proceedings in the United States Courts (Vermont), where, in an insurance dispute, the unsuccessful party following a London arbitration process had sought to challenge enforcement of that Award, by commencing Court proceedings in Vermont, raising arguments which had not been raised in the course of the arbitration proceedings, but which could have been raised in those proceedings.

· It appears from the Judgment that the Vermont Court had given the parties some guidance as to what input could or might be helpful to it from the English Court to allow it to dispose of the proceedings.  It appears that the Vermont Court had indicated that a declaratory Judgment from the English Court specifying the scope and effect of the original arbitration Award, and dealing with the fact that the arguments now being raised in the Vermont proceedings were arguments which could have been raised in the course of the arbitration process would enable the Vermont Court to dispose of the proceedings by way of a final Judgment, rather than forcing the Vermont proceedings to be stayed on the basis of an anti-suit injunction.  Toulson LJ took the needs of comity expressly into account in reaching his conclusion on the facts of this matter and proceeded by making a declaratory Judgment of the sort which had been suggested by the Vermont Court.  

· The question arises whether the declaratory Judgment in question was a "fudge" to address enforceability problems with the anti-suit injunction.  What the decision does, however, demonstrate, is that the English Courts are perfectly capable of reaching, and do reach, decisions other than the grant of anti-suit injunctions where such a remedy is inappropriate.  In the Noble Assurance case, the use of a declaratory Judgment was, probably, appropriate and helpful to the Vermont in disposing of the proceedings before it.  However, it seems to me less likely that a declaratory Judgment would be of assistance in a case where the matters substantively in issue had yet to be resolved by means of the parties' chosen dispute resolution method (arbitration), and where the principle being applied is that the Court first seised should be permitted to determine its jurisdiction without interference from any other Court.  

· If the "arbitration exclusion" in the Regulation is intended to mean something, and for so long as the EU Member States' Courts' approach to the disposal of jurisdiction questions as a preliminary issue remains unaligned as a matter of practice, it seems to me that protection ought to be provided for parties seeking to contract out of the supervisory jurisdiction of the parties and that a remedy which actively promotes their agreement can and should be regarded as appropriate and not as an interference with other Courts' activities. 

· As I stated at the outset, I do not anticipate that the points made in this article (which will doubtless be made with greater erudition and fluency before the ECJ when they make their determination in this regard) will necessarily weigh heavily with the ECJ in their consideration of the overall scheme of the Regulation and its interaction with arbitration.  If indeed, the Civil Law commentators are right, and the West Tankers reference proved to be an end to the English Courts' ability to issue any anti-suit injunctions affecting Courts of the other European Union Member States in support of agreements to arbitrate, then perhaps this article may serve as some form of obituary for a procedural tool which has, it seems to me, not yet outlived its useful life.
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