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In 1950 the founding members of the Council of Europe together signed the European Convention on Human Rights (ECHR).  It was a proud moment – and an important moment in the evolution of a civilised Europe.  The previous decades had seen the rise of the most evil state, more efficient in its evil perhaps than any had been before.  Routine and systematic violations of the most basic rights of man – freedom on religion of speech of fair trial, freedom from servitude and torture and of the very right to life itself had occurred on a massive scale.  

So these rights were declared and endorsed in emphatic terms – much drafted by English lawyers (Conservative lawyers I often like to remind Conservative politicians) in the Convention.  

But the ECHR did much more than record and express pious hopes about these basic human rights.  It had to do more because the Universal Declaration of Human Rights proclaimed by the General Assembly of the United Nations had already clearly expressed these key requirements.  The ECHR set out to achieve a dramatic and radical approach to tackling what was a key – perhaps the key – problem.  That was the question of enforcement of fundamental rights on a state which was reluctant to allow them to its citizens.  For there had grown up since the seminal lectures of John Austin at University College London in the 19th century an idea of sovereignty of states, that whilst recognising the freedom of small states to self-determination and not to be imposed upon by their larger neighbours, allowed an autonomy of rule which permitted despots and tyrants, of whom Hitler was the worst but not the only example, the ability with impunity to oppress their own people and to deny them their basic fundamental rights.

The vision of the victors of the Second World War was to change that.  In a number of different ways: the creation of the United Nations, its charter, and conventions of universal application which states were obliged to enforce.  But also by creation of a mechanism by which states could be compelled to meet their human rights obligations.

And Europe was in the forefront – as well it needed to be because it was here that the greatest abuses had occurred.  So the ECHR created a system of a powerful supranational court which could adjudicate on denial of the fundamental rights provided by the ECHR and could enforce them.

In starting my remarks on the European Union Charter of Fundamental Rights in this way I want to make one large point.  The story of debates on the Charter, with which you know I have been involved since 1999, is often a story of suspicion, antagonism, down right hostility to what is contained in the Charter.  But as we approach the legal analysis of what the Charter does and does not do I want to make it plain that I make no apology whatsoever for believing that it is right to declare in clear terms what are the rights which citizens of the European Union should enjoy.  In Europe of all places to protest about the proclamation of these fundamental rights is a point of view with which few should have sympathy.

I also want to start with this clear exposition of the importance of the ECHR and of its Court to explain that the point of view taken by the UK Government in the negotiation of the Charter and of its status was not to deny the importance of fundamental rights but precisely the opposite: to prevent them being confused or diluted or the status of the ECHR  and of the Strasbourg Court downgraded by the introduction of a rival set of rights in precisely the same territory.  

I welcome therefore today’s opportunity to deal with some of the issues about the Charter.  And issues there have been.  For in the midst of all the debate over the new EU Treaty (the Treaty of Lisbon) since the June European Summit, the Charter of Fundamental Rights has figured. It appears that providing the Charter legal status by a cross-reference in the Treaty of Lisbon, as well as the Protocol secured by the United Kingdom, have been met in some quarters with  misunderstanding and even hostility. As means of illustration I would like to share with you a few examples of stories which have recently appeared in the media.

We have been told that, on the one hand, a legally binding Charter will run the risk of opening up our employment laws to new and damaging legal challenges. On the other hand it is argued that UK workers will have less rights than those of other Member States UK because of a UK Charter ‘opt out’. It is said that Britain’s most evil killers could be freed due to the Charter. And that the Charter might mean illegal immigrants could gain rights to council housing.  

I do not consider any of these accusations to be true.

The position in my view in summary is that the Charter performs the valuable function of providing a clear, accessible statement of the rights and obligation which create limits on the EU’s powers to legislate and to act. The Charter will not impose new obligations on Member States. It will not create new rights.

So why do we hear the opposite?

Perhaps the Charter has become a vehicle to criticise the Treaty, which in turn, has become a vehicle to criticise the EU. 

So what I want to do today is put aside the issue of whether the EU is a good thing or not, focus on the Charter itself, and, on the basis of the text, and, I hope, to clear up some of those myths and misunderstandings surrounding the Charter. 

Many of the claims share two common fundamental misunderstandings. Firstly that the Charter creates new justiciable rights and secondly that the UK under the Treaty of Lisbon has an ‘opt-out’ from the Charter which is unprecedented and will create confusion in the EU legal order. I would like to lay these misunderstandings to rest this evening. But to do this, it is important to understand what the Charter is, and how and why it came into being.

WHY HAVE A CHARTER OF FUNDAMENTAL RIGHTS?

It is clearly essential to ensure that EU Institutions, like States, respect human rights. All Member States are obliged to respect human rights and indeed the public authorities within Member States are obliged to do so – by the ECHR and often by national constitutions too.  

However despite the fact that the EU Institutions had, from the outset, powers to legislate or act in ways that affected the rights and legal position of individuals and companies, the EU’s founding Treaties were silent on the issue of fundamental rights. This was understandable at the outset of the lives of the Communities.  The emphasis was on economic areas where the impact on the fundamental rights of citizens was perhaps not so readily apparent.  But whilst Member States were bound by the ECHR the potential gap in human rights protection loomed ever larger as the EU’s powers grew. 

In the absence of express Treaty provision, this gap was filled by ECJ case law which held that fundamental rights formed part of Community law. At the time that the United Kingdom joined the European Community (in 1973), the ECJ’s judgement in Internationale Handelsgesellschaft (1970) had already established fundamental rights as part as “general principles of community law”. 

While the Courts continued to develop these principles drawing on the ECHR and other standards recognised by Member States, the first reference to fundamental rights in the Treaties appeared in the Preamble of the Single European Act (1986) which provides Member States would “work together to promote democracy on the basis of the

fundamental rights recognized in the constitutions and laws of the Member States, in the Convention for the Protection of Human Rights and Fundamental Freedoms and the European Social Charter, notably freedom, equality and social justice”. 

But it was not until Maastricht (1992) that an explicit reference to fundamental rights was included in the Treaty text. What became Article 6(2) of the Treaty on the European Union placed an obligation on the Union’s institutions to “respect fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms signed in Rome on 4 November 1950 and as they result from the constitutional traditions common to the Member States, as general principles of Community law.”
The principle that fundamental rights applies as part of Community law – and applies to States when implementing that law – is now therefore long-established. Yet this did not solve the problem of identifying what those fundamental rights were. EU citizens remained without a clear, accessible catalogue of those fundamental freedoms which the Union Institutions are to respect. 

Against this background, at the European Council in Cologne in June of 1999, Member States commissioned an expert group to draw up a declaration of existing rights to make those rights, freedoms and principles which the Union ought to respect, more visible. I was invited to be the Prime Minister’s representative at this group. 

The goal was clear – to provide an accessible catalogue of rights as they already applied under Community law.

It was equally clear what the Charter was not. For example, The Charter set out the limits on the powers of the Union when exercising its conferred competences – it did not extend those powers by providing the Union with new powers to legislate.  Still less did it affect areas of Member States’ national competence.  This was to be made clear by the Charter’s “horizontal” articles (Charter Articles 51 to 54).

Nor was the exercise of drafting the Charter about minting any new rights. We had a debate about this in the Convention but it was ultimately agreed that it was not about creating new rights.  So it was clearly stated for example that where rights were taken from the ECHR or EU Treaties they were subject to the same limitations and constraints as in those texts. It was an exercise to increase the visibility of existing rights that the ECJ has always been able to take into account. 

In the short period of time we were allotted to draft the Charter I do not believe we could properly have engaged in the detailed process of crafting new rights. Our task was rather to identify and describe existing fundamental rights, (which was difficult enough!). As an illustration I can tell you that I was initially told to expect two or three meetings in Brussels. Instead, over a period of nine hectic months, I attended 29 separate negotiation meetings. 

One of the greatest challenges was reconciling the bold statements of rights suitable for a declaratory document of this kind with the rigorous detail which the application of such rights necessarily entails. My preferred solution, which I have described elsewhere, would have been to attach detailed explanations setting out clearly the origins of, and limitations, of such rights. These became the famous Explanations which were endorsed by the Praesidium of the Convention but were not incorporated in the Charter itself.

At the Nice European Summit in December 2000, the three EU institutions solemnly proclaimed the current version of the Charter for Fundamental Rights as a political text. A reaffirmation of existing rights but not in itself having any legal status. 

WHAT IS THE CHARTER?

The Charter contained 54 articles in six chapters entitled Dignity, Freedom, Equality, Solidarity, Citizens’ Rights and Justice. It is important to emphasise now that it is not widely appreciated that not everything in the Charter is a right, in the sense of a justiciable right.

All of the provisions in the Charter principally come from three sources of existing rights: the ECHR rights; rights derived from EU law – to parental leave, or equal pay between women and men etc. – and other standards recognised by Member States whether from other international instruments or in their domestic law, such as the right to carry on trade or business. 

It is this latter category, which perhaps gives rise to the most misunderstanding. Some are rights which derive from national laws and whose content thus varies in each Member State. To take an example of a Charter right, which often makes the headlines, is the right to collective bargaining and action (Article 28 of the Charter). The inclusion of this right in the Charter is intended to recognise such rights as may exist in Member States. That is why it is clearly expressed in the Charter itself that such rights are to be in accordance with national law and practice. The Charter does not provide the Union with the power to interfere with national legislation in this or other sensitive areas as some commentators have suggested. As the Explanations to the Charter clearly states “The modalities and limits for the exercise of collective action, including strike action, come under national laws and practices…” 

Moreover, some standards in the Charter – particularly those on economic and social matters - are not justiciable rights but rather guiding principles which are intended to guide the EU institutions when acting. This is clearly reflected in the title of the Charter – as a Charter of Fundamental Rights and Principles – in the horizontal provisions of the Charter, and in the Explanations. Many of these principles are already in the Treaties.

WHY MAKE THE CHARTER BINDING?

So why should the Charter be provided legal status? As noted above, the Charter as originally drafted was a political declaration, lacking the precision of language necessary to allow it legal force. It is this, rather than any concerns over substance, it was been at the heart of British Government concerns about enhancing its status.

However, it was always the desire for many Member States that the Charter text would form part of the legal order of the EU itself. And four years after the proclamation of the Charter, as the Constitutional Treaty Convention got underway, it became clear that many Member States wanted to include the Charter text in the Treaties. Although the Government was not opposed to this in principle, Government insisted that greater legal clarity was required in order to define the scope of the obligations a legally binding Charter would place upon the Union and Member States. Further safeguards were desirable before the Charter could be made binding. It was the UK who took the lead and identified and secured a constructive and practical solution. 

Government insisted upon two things: some further clarity in the horizontal articles in the Charter text and a clear status for the Charter Explanations. The horizontal Articles are essential to the package of Charter safeguards and in making clear what the Charter is and what it is not. It is difficult to overstate their significance. They decode the Charter, setting out and limiting the scope and application of the Charter. 

Article 51 makes clear that the Charter is addressed primarily to the Union institutions and affects Member State only to the limited extent that they implement EU law – which, as the ECJ has long held, is already the position. Article 51 makes clear that Charter does not extend the powers of the Union or give the latter any new power or task. 

Article 52 makes clear that rights derived from the ECHR and EU law must be interpreted and applied subject to the limitation on those rights. The Charter cannot then be used to extend existing rights. Charter provisions which draw upon the common constitutional traditions of Member states must be interpreted “in harmony” with them. It underlines that full account must be taken of national laws and practices as specified in the Charter. Finally Article 52(5) sets out the vital distinction between the rights and principles in the Charter, in particular in relation to the social and economic rights I spoke of before. In the language of Article 51 principles must be “observed” but can only be enforced in very limited circumstances.

As noted above, the Explanations provide an essential gloss to the Charter provisions tying them back to their sources in the ECHR, Union laws and elsewhere. They clearly distinguish between guiding principles and justiciable rights and make clear the limits on the latter. During the 2004 Intergovernmental Conference the UK Government crucially secured a binding obligation that when interpreting the Charter the courts of the Union and Member States were to have due regard to the Explanations. As I shall explain, these safeguards have been carried over into the Treaty of Lisbon. 

Many of the misunderstandings about the Charter arise from the failure to take into account these binding limitations and safeguards. To take one current allegation – that the Charter will prevent the retrial, if new evidence comes to light, of those accused of the murder of Stephen Lawrence. Article 50 of the Charter sets out that "No one shall be liable to be tried or punished again in criminal proceedings for an offence for which he or she has already been finally acquitted or convicted in accordance with the law". This is not new. As the Charter Explanations make clear, this is based on ECHR Article 4 of Protocol 7 which contains exceptions where there is newly discovered evidence as now provided in the amendments in the Criminal Justice Act 2003 to the double jeopardy rule in the UK.
The inclusion of these safeguards nails down the Charter with legal rigour and ensures that the Charter does nothing more than reaffirm existing rights. It was on this basis that the Government agreed to include the Charter text as Part II of the draft ill-fated Constitutional Treaty and the Explanations as a Declaration (Declaration 12). 

These same safeguards have been preserved in the current draft Treaty of Lisbon. The Charter text has indeed itself been removed from the text of the Treaty albeit with the same legal status. However the need to have regard to the Explanations and to apply the horizontal provisions are now written into the Article 6 of the treaty itself. Moreover the Charter and the Explanations will be published together in the Official Journal. This package, as in 2004, retains all the safeguards to ensure that the Charter can be rigorously applied and do no more than affirm existing rights.

However, going into the Treaty negotiations it was clear that some within the United Kingdom still needed reassurance about the possible effects of a legally binding Charter – particularly with regard to protecting UK law. The negotiations at the June European Council and subsequent Intergovernmental Conference provided Government with the opportunity to bolster the existing safeguards and set in stone how the Charter will operate in the UK, as in all Member States.

As noted above, the Treaty of Lisbon will replace Article 6 of the Treaty on European Union with a new text which ensures that “the Charter shall not extend in any way the competences of the Union as defined in the Treaties.” Secondly that “The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general provisions in …[the “horizontal” Articles] of the Charter”. And lastly that “due regard” be provided to the revised Charter Explanations.

In addition, and specifically to address the need for reassurance, the UK secured a Protocol which has been the source of much misunderstanding. However, it need not cause confusion. As I have explained, the UK’s position has always been that the Charter affirms existing rights – it does not create any new justiciable rights in any Member State and does not extend the powers of the courts. Moreover where, as in many cases, Charter rights are based on national laws and practices they must mirror the extent and content of those national provisions.

The Protocol’s intention therefore is to simply confirm these points for the UK - to have it in black and white for all to see. The recitals to the Protocol make explicit that the Charter simply reaffirms existing rights:

“WHEREAS the Charter reaffirms the rights, freedoms and principles recognised in the Union and makes those rights more visible, but does not create new rights or principles”
It also underlines that the Courts must have strict regard to the Explanations:

“WHEREAS the aforementioned Article 6 requires the Charter to be applied and interpreted by the courts of…the United Kingdom strictly in accordance with the explanations referred to in that Article”
Let me then take the three operative provisions in turn. Article 1(1) expressly confirms that “The Charter does not extend the ability of the Court of Justice of the European Union, or any court or tribunal of …the United Kingdom, to find that the laws, regulations or administrative provisions, practices or action of …the United Kingdom are inconsistent with the fundamental rights, freedoms and principles that it reaffirms.”
As I have explained, the Charter was always intended to simply set out existing rights more clearly – thus it clearly cannot extend the rights of the Courts to strike down UK laws and practices.

Protocol Article 1(2) explains in more detail the limits of the provisions in the Charter with particular reference to the social and economic rights in Charter Title IV.  These have been the principal source of concern on the part of those worried about the potential impact on UK law. As all the provisions in this Title are either existing rights in UK law, tied back to national law or are guiding principles, it clearly follows that they cannot create rights except insofar as they are provided for in national law.

Article 1(2) states that “In particular, and for the avoidance of doubt, nothing in Title IV of the Charter creates justiciable rights applicable to Poland or the United Kingdom except in so far as…the United Kingdom has provided for such rights in its national law.”

All this clearly follows both from Article (1) and from all the safeguards set out above. As such this provision does nothing new and is expressed as being for the avoidance of doubt. But sometimes, as well all know, it is necessary for reasons of clarity and reassurance to reiterate points provided for elsewhere. 

Finally Article 2 confirms that where a Charter provision “refers to national laws and practices, it shall only apply to…the United Kingdom to the extent that the rights or principles that it contains are recognised in the law or practices of …the United Kingdom.” So, for example, in Charter Article 27 - Worker’s right to information and consultation within the understanding - the article provides that “Workers or their representatives must, at the appropriate levels, be guaranteed information and consultation in good time in the cases and under the conditions provided for by Union law and national laws and practices.”

Again this is simply confirming that the rights concerned do exactly what they can say on the tin.

From this it will be clear the UK Protocol does not in any way constitute an “opt out” in the sense of trying to disapply certain rights to UK citizens. That would be neither necessary nor desirable given that the UK fully accepts the rights reaffirmed in the Charter. As the Charter reflects only existing rights, the underlying rights will continue to have effect in the UK, as in all Member States, as they always have done. 

Of course, the courts will be able to interpret the rights in the Charter. If the meaning of a right underlying a right in the Charter – for example in the ECHR – is given a more extended interpretation then this will equally be reflected in the interpretation of the Charter. There is nothing new or radical in this. At present the ECJ would do exactly the same in applying the ECHR as part of the fundamental rights in Community law. Indeed, it might be argued that in setting out such rights clearly in one document that the Charter will constrain the addition of new rights.

In brief, the Charter Protocol is not an opt-out but a guarantee. An explicit confirmation that in relation to the UK and UK law, the limitations and constraints on what it is and what it will do will be strictly observed.

WHAT IF THE CHARTER IS USED TO CREATE/EXTEND RIGHTS?

Despite the inclusion of these clear and binding safeguards I have been asked what would happen if the safeguards don’t work and the Charter is used to create new rights or extend existing rights. I cannot foresee how the Charter could be used to create new rights. Were I still a politician I would simply, and rightly, say that I do not comment on hypotheticals. But in this more learned environment, I am free to be more speculative.

Were the Courts to disregard the clear provisions in the horizontal articles and Explanations and seek to conjure new or extended rights out of the Charter, than the UK’s Protocol would indeed have teeth. It is after all a legally binding Protocol with exactly the same status as the treaty provision which gives the Charter legal effect. As such neither the ECJ nor UK courts would be able to rely on such expanded, and I would consider exorbitant, interpretations of the Charter to strike down national laws and practices or require the UK Government to change its national laws and practices.

In such remote circumstances the Protocol would indeed become an opt-out. That would mean that there was a non-uniform application of Union law. But there are plenty of examples of the variable application of Union law – whether by virtue of opt-outs, derogations or whatever – which are permitted or required by the Treaties themselves. Such would be the case here. But I stress again that this is entirely hypothetical. The guarantee that Protocol represents in this regard would only kick in the circumstances where the clear safeguards in the Treaty of Lisbon and Explanations were ignored. I can not see that happening.

CONCLUSION

The Charter effectively sets the bar for human rights protection within the EU – and the UK is already well above that bar. We should put aside the hyperbole and welcome the Charter for what it is – a clear, accessible statement of our rights and of the limits on the EU’s powers to legislate. The Charter will not impose new obligations on Member States. It will not create new rights. The Charter instead provides a clear and valuable statement of the rights, freedoms and principles which the Union’s institutions should respect. I am happy to have been part of this process. Settling this issue, as with many other points in the Treaty of Lisbon, should now allow the EU to look beyond its institutional navel-gazing and focus on many on the pressing issues – such as tackling international crime, terrorism and illegal migration – in order to sure a safer and fairer European Union and United Kingdom.
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