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Introductory Session 
Introduction to Procedural Justice

Judge Stefan Trechsel, ICTY
According to Judge Trechsel, criminal proceedings must adhere to two principles of justice: substantive and procedural. Judge Trechsel emphasized the latter area of justice as important since it is relevant to the adversarial aspect of criminal proceedings, and must be upheld to fulfil the right to a fair trial. 
In a fair trial the rules in the process are respected. Trials must be fair to strengthen confidence in the administration of justice. This is achieved in the “presentation of justice”, in which justice must be done, and must be seen to be done by the public. This is further achieved through what Judge Trechsel referred to as “product satisfaction”, which is achieved when the accused assesses their treatment in the process as fair. 
General fair trial guarantees include the right to be heard before an independent and impartial tribunal. This is fulfilled where adversarial proceedings take place and there is “equality of arms” between the prosecution and the defence. Other guarantees of fairness include the right to a public hearing and the right to be tried within a reasonable time. 
Specific rights of the defence in criminal proceedings include the right to be presumed innocent, which in criminal cases is held until the prosecution can prove guilt beyond reasonable doubt, and a guilty judgement is obtained in “le moment de la verite”.
 
When the rights described are achieved, the right to fair trial is fulfilled, and the rule of law is upheld. An alternative to the rule of law is arbitrariness: a system of rule based on ideology which places itself outside the law. Judge Trechsel’s view is that the rule of law must be fixed and respected, otherwise rights are unsecured. When asked if the rule of law is a democratic rule of law, Judge Trechsel’s response was a firm yes, and stated that a “modern democracy” must be under the rule of law, as opposed to any alternative. 
Judge Trechsel further provided his personal insight into Milosevic’s case. He also confirmed that despite the establishment of the International Criminal Court in 2001, the ICTY’s existence is necessary to achieve the Security Council’s “completion strategy”, which was to finish all trials of first instance by 2008. 

Second Session: Requirements of Procedural Justice in Civil Cases

Procedural Justice and Civil Procedure in the Netherlands and European Law
Professor Frans J.A. Van der Velden, University of Utrecht
Professor Van der Velden’s discussion focused on the rule of law in civil procedure as developed through article 6 of the European Convention of Human Rights (‘ECHR’). His main example was that of Dutch procedural law, which included an insightful discussion of the case of Procola v Luxemburg (1995) 22 EHRR 193. In this case it was held that the Judicial Committee of the Conseil d'Etat had vitiated its impartiality as four of its members had carried out both advisory and judicial functions in the same case, and a breach of article 6(1) had occurred. 
Principle of Independence and Impartiality of the Judge: A Comparative Study        Dr. Laya Joneydi, Tehran University, Tehran
Dr. Joneydi classifies procedural justice as inquisitorial and accusatorial. She identifies what she calls descriptive justice as a constant moral questioning, where there is an objective requirement of an impartial and independent judiciary. 
Dr. Joneydi then provided a very insightful discussion of the prohibition of women judges in Iran, which spurred an interesting debate. Classical thought in Islamic law presumes that women are not impartial as they are under the influence of emotions. This apparently leads to a premature sympathy for one party, which therefore excludes women from being qualified to act as judges. 

Judge Trechsel provided an interesting anecdote in response to this thinking. His position is that judges are incapable of being completely objective, since as human beings they are always affected by their emotions. What is important is that a judge is aware of his/her feelings when giving judgement. Judge Trechsel then referred to the research of neurologist Oliver Sachs who studied brain damage. As the frontal lobe of the brain governs emotions, it was discovered that a judge who had damaged this area of his brain in an accident was incapable of acting as a judge. 
Further, a very interesting debate between Dr. Joneydi and Dr. Fatemi occurred regarding a secular vs. traditional position in Islamic law. Dr. Fatemi identified a paradigm shift as necessary in a modern interpretation of the sources of Islamic Law, which would give rise to the influence of international human rights documents. 
Third Session: Requirements of Procedural Justice in Criminal cases 
Influence of the European Convention on Human Rights on the Law of Criminal Evidence in England and Wales
Professor Andrew Choo, Warwick University

Professor Choo presented his research on the impact of the ECHR on the law of criminal evidence in England and Wales. This stemmed from an interest in examining a jurisdiction which previously had no human right legislation. Under the Human Rights Act 1998 (‘HRA) section 6, public authorities, including courts and tribunals, must act in accordance with the ECHR. 
Professor Choo further focused on the right to privacy, entrapment, the right of silence, and the privilege against self-incrimination as examples to judge the impact on the law of evidence in England and Wales after the adoption of the HRA. He then discussed the case law relevant to these areas, such as Khan v UK (2001) 31 EHRR 45 in relation to the right to privacy, and O’Halloran and Francis v UK, Grand Chamber judgment 29 June 2007 in relation to the privilege against self-incrimination. 
Overall, the outcome of Professor Choo’s research indicates that introduction of the HRA has not had a large impact on the law of evidence in England and Wales. For further reading see: A L-T Choo and S Nash, “Evidence Law in England and Wales: The impact of the Human Rights Act 1998” (2003) 7 International Journal of Evidence and Proof 31
Procedural Justice and the Iranian Criminal Procedural Code
Dr. Ali Saffari, Shahid Beheshti University, Tehran

Dr. Saffari also classifies procedural justice as inquisitorial and accusatorial, and identifies the latter as being central to Iranian criminal procedure. Although in 1994 (Iranian calendar 1373), the right of a defence was fully recognised, many inconsistencies still exist, which according to Dr. Saffari, preserve order, the political system, and an interpretation of justice unique to Iran. 

Under the Iranian criminal legal system, a plaintiff has no right to prosecution. Trials are closed to the public and defendants have no right to legal advice. There are no juries, and the judge rules on the face of the evidence, often arbitrarily. There is no right to appeal in objection to judgments. 

Regarding procedural justice, Dr. Saffari remarks there are not enough references in the sources of Islamic law. There exists a “Trial Book”, but it is used mostly for civil, not criminal cases. In selecting judges, there are 27 criterion, 12 of which are obligatory, 17 of which are recommendatory. Some notable criteria include that candidates must be mutjahid, meaning well-versed in Islamic jurisprudence. They must have no criminal record, be of pure legitimate birth, be of sound mind and good physical condition, have a good memory and be a practicing Muslim. 

Dr. Saffari further explains the difference between Sunni and Shia sources of law. Sunnis consider the Qur’an and the Sunnah as primary sources, while others are secondary. Shias consider all sources to be equal in authority. 
Presumption of Innocence: A Comparative Study of International Human Rights, Shiite Fiqh and the Iranian Legal System
Dr. Ghari Seyyed Fatemi, Shahid Beheshti University, Tehran

Dr. Fatemi provided insight into the principles adopted by the Shiite Fiqh, international human rights treaties, and the Iranian legal system in relation to the presumption of innocence. 
Under the Shiite Fiqh, legal procedure is governed by the principle of Bara`at. This is a principle of liberty which provides an exemption of applicability of the primary sources of law (the Qur’an and the Sunnah). Such practice is used in “the context of doubt”, meaning in relation to areas which are not mentioned in the primary sources of Islamic law, such as the “coffee debate” discussed by author Daniel Brown. Dr. Fatemi describes the use Bar`-at as consistent with Article 167 of the Constitution of the Islamic Republic of Iran which states that in the absence of codified laws, Iranian judges have to deliver their judgment on the basis of authoritative Islamic sources and authentic fatwas. Further, Dr. Fatemi discussed the procedural principle of Dar` which means “beyond reasonable doubt. However, from the discussion it was not clear of who this principle is applied to and how. 
Dr. Fatemi briefly outlined his understanding of procedural rights in international human rights documents as a product of a social contract. Under this system, principles adhered to include autonomy, “kingdom of ends” and dignity of peoples. 

Some interesting discussion came out of Dr. Fatemi’s presentation. In answer to a question directed to all speakers, Judge Trechsel remarked that he was reluctant to find ideological sources of human rights and would like to see such issues emancipated from human rights debates. Further, the topic of public punishment came up and delegates discussed the implication of humiliation acting as part of a “double punishment” for certain crimes in Iran. Dr. Fatemi’s presentation slides contained a point stating a need for a systemic solution compatible with Iran’s human rights obligations as state party to the International Covenant on Civl and Political rights, but this point was not addressed because of time constraints.  
� Other specific rights of the defence include the right to be informed of the accusation, adequate time and facilities, right to defend oneself and have the assistance of counsel, right to test witness evidence, right to free assistance of an interpreter, privilege against self-incrimination, right to appeal, right to compensation for wrongful conviction and protection against double jeopardy.  
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