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The present


What is the status of awards rendered by ephemeral arbitral tribunals deciding claims of investors under treaties?  Although they are not binding on subsequent tribunals, they are assuredly read by them.  That they may have an influence is evidently believed by advocates whose pleadings treat them with great attention, as precedents to be invoked, distinguished, or rejected.  That scholars of international law deem awards worthy of sustained attention is equally evident, and testifies to a perception that they matter.  But what – if any – is the dignity, or shall we say legitimacy, of such awards as instruments susceptible of generating international law?


It takes no great insight to realise that the generation of norms of international law is unlikely to be a straightforward business.  Although treaties are the pre-eminent source of international law, they may be invoked against a state only if they establish rules “expressly recognised” by that state.  This formulation, which all international lawyers recognise as that of Article 38 of the Statute of the International Court of Justice, on reflection seems somewhat odd, but there can be little difficulty in understanding the impulse: the reluctance of states, jealous of their sovereignty, to consider themselves bound by arrangements made by other states.  This is why the very notion of “law-making treaties” is controversial; like resolutions of the UN General Assembly or those of other gatherings of states, treaties are more likely to assume the status of law if they can be said to reflect or conform to “international custom,” or “general principles of law.”  These are indeed two other sources of applicable norms recognised by Article 38.  But these two woolly categories – enshrined in paragraphs (b) and (c) of Article 38(1) – are in many cases unlikely to produce specific answers to precise questions.  Lawyers naturally search for precedents.


But the role of precedents in international law is a matter of considerable delicacy.  Just as jealous sovereign states may be averse to any suggestion that compacts other than those to which they have consented may be invoked against them, so too they are often disinclined to submit to the elaboration of international law by anything resembling the accretion of binding precedents known as common law.


This explains why even the judgments of the International Court of Justice are expressly subject to the caveat of Article 59 of that Court’s Statute, which reads:

“The decision of the Court has no binding force except as between the parties and in respect of that particular case.”

With this in mind, we immediately see how cautiously the drafters of the Statute approached the fourth and final category of sources of international law in Article 38(1), that is to say the category of concern to this essay.


The wording of paragraph (d) of Article 38(1) is this:

“subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.”

Is this fourth category of sources of law the poor cousin in the list of Article 38(1)?  Such a possibility springs quite naturally to mind when one considers that paragraph (d) both begins and ends with a qualification, the first being (by the reference to Article 59) that decisions have no binding effect on third parties, the second that this fourth category is but a “subsidiary means for the determination of rules of law.”  Indeed, one might say that the very wording of the second qualification includes a third limiting factor, as it refers to the determination of norms rather than their establishment.


Instead of viewing paragraph (d) as a poor cousin, however, it is perhaps more accurate to recognise its in-built limitations are a tribute to its potential potency.  Treaties do not affect non-signatories, and “customs” and “general principles” evolve with glacial speed and, in most cases, at a level of considerable generality.  The first three paragraphs of Article 38(1) are therefore relatively unthreatening.  Precedents, on the other hand, may provide immediate and bold answers to highly specific questions.  That is why, no doubt, they are regarded with circumspection.


And so we find that even judgments of the ICJ do not, as such, create binding jurisprudence, but only a “subsidiary means” to determining the norms of international law.


International arbitral awards, it would seem, are of an equal – and equally limited – dignity, as the functional if not terminological equivalent of “judicial decisions.”  And in many cases, depending on the composition of the tribunal, they are also exceptionally well-considered pronouncements of “the most highly qualified publicists” (assisted, one might add, by detailed and skilled legal argument).


So much for the theory.  The reality, of course, is that effective advocates before the ICJ, and indeed before the ever-expanding variety of other international courts and tribunals, must be steeped in the precedents of the World Court; it is fundamental to their art, because international adjudicators themselves rely on other international judgments.  Advocates must also be familiar with important arbitral awards.  One of the most often quoted international awards was rendered by a sole arbitrator, Max Huber, whose decision in the Islands of Palmas case was in fact referred to by the Permanent Court of International Justice itself in the Eastern Greenland case.  And it raised no eyebrows when the ICJ, in the Gulf of Maine case, quite naturally referred to the prior analysis of the tribunal in the UK-France Continental Shelf arbitration which had faced similar quandaries of maritime geography.


So it is pointless to resist the observation that precedents generate norms of international law.  It is a fact of life before international courts and tribunals.  What is more pertinent is to understand that the influence of international awards and judgments – even those emanating from the same court – is highly variable.  This is quite unlike the traditional concept of common law systems, where the precedent of the highest court is binding, no matter how unpersuasive it may seem to lower-court judges, until it is reversed at the same level.  International courts and tribunals, on the other hand, are not part of a hierarchical system.  This may result in some untidiness; there is no catalogue where one might locate a reference to the judgment of the PCIJ in the Lotus case and see at a glance the word “reversed” beside it; one must simply know that it has long been discredited.
  And much in the same way, while hierarchically undistinguishable, there are awards and awards, some destined to become ever brighter beacons, others to flicker and die near-instant deaths.  Perhaps the most salient example of an investment award to meet the latter fate will be Loewen v. United States, decided by three eminent national judges whose grasp of the international law of continuous nationality – the point on which they decided the case – proved unfortunately tenuous.


In his introductory chapter on “Sources of the Law,” Professor Brownlie puts it about as concisely as one could:

“The literature of the law contains frequent reference to decisions of arbitral tribunals.  The quality of arbitral tribunals has varied considerably, but there have been a number of awards which contain notable contributions to the development of the law by eminent jurists sitting as arbitrators, umpires, or commissioners.”


The corpus of decided cases in the field of international investment arbitration is of recent vintage, but it has come into existence with remarkable speed.  Its legal status as a source of law is in theory equal to that of other types of international courts or tribunals.  In practice, it will also doubtless turn out to be subject to the same Darwinian imperative: the unfit will perish.


Against this background, one can hardly fail to remark that among the most frequently appointed members to international investment tribunal panels may be found former Presidents of the International Court of Justice (Guillaume, Schwebel, Bedjaoui), a former President of the WTO Appellate body and member of his country’s Supreme Court (Feliciano), a former President of the UN Security Council (Fortier), the rapporteur of the International Law Commission’s draft Articles on State Responsibility (Crawford), and the present and immediate past Presidents of the leading international arbitral institution: the International Court of Arbitration of the International Chamber of Commerce (Briner, Tercier).  Indeed, the current President of the International Court of Justice (Higgins) chaired the oft-cited ICSID tribunal which decided the second Amco v. Indonesia case.  The list could be extended to include numerous scholars and practitioners of international renown, but no more is needed, it seems, to conclude that among the authors of these awards are those who must surely qualify for consideration as “the most highly qualified publicists of the various nations.”


This may do as a summary of where we are today.  But before we turn to imagine the future, the past deserves a look.  Perhaps we shall see, as one often does, that the past is not what it used to be – it is perhaps different, more ambiguous, than what we had perceived.

The past


The first proposition that emerges from a retrospective overview is that at the time the wording of Article 38 was conceived, there was no particular attempt to posit judgments of the permanent international court then in gestation as being of an inherently superior genus than awards rendered by ad hoc tribunals or commissions which had been a familiar feature of the landscape of international relations for many generations.


For our purposes, Article 38 is substantively identical to its predecessor in the Statute of the Permanent Court of International Justice – which also happened to be numbered Article 38 there.  It is of interest to note the close connection between the notion of an International Court and the familiar mechanism of international arbitration in the Covenant of the League of Nations, which provided as follows (in Article 14):

“The Executive Council shall formulate plans for the establishment of a Permanent Court of International Justice and this Court shall, when established, be competent to hear and determine any matter which the parties recognise as suitable for submission to it for arbitration …”


The drafters and negotiators may well have felt that the body they were contemplating would be selected in a manner that would give it higher political legitimacy internationally than arbitral tribunals constituted by the agreement of two disputants alone.  But there is no evidence that they believed that they were creating an inherently superior body as a matter of legal hierarchy; such a distinction would be hard to square with the fact that either type of decision-making body has an identical constitutional foundation: the consent of the states being subjected to its authority.  There is nothing startling about differences in terms of political legitimacy; such differences, susceptible of much subjective debate, have forever been perceived when comparing arbitral bodies inter se (for example by reference to the relative bargaining power of those who agreed to their establishment).


A second observation is that Article 38 has never been immutable.  As noted, the ICJ itself is not bound by precedent when it comes to interpreting Article 38.  One generation ago, for example, it adopted a conservative approach in the North Sea Continental Shelf case, insisting that customary international law could be established only on the basis of evidence of actual state practice; subsequently, Professor Jonathan Charney has ventured, 

“the ICJ moved away from the traditional analysis of state practice in the real world towards greater reliance on activities at intergovernmental forums … the meaning of article 38 is not fixed.”


And if Article 38 is not “fixed” in its effects on the Court itself, a fortiori it should be recalled that Article 38 binds only the ICJ; the international community can devise other approaches outside the domain of cases before the ICJ.  (Although ICSID arbitrators, who are authorised to apply international law under the 1965 Washington Convention, find in para. 40 of the Report of the Executive Directors of the World Bank the explicit statement that the term “international law” as used in Art. 42(1) of that Convention should be “understood in the sense given to it by Article 38(1) of the ICJ Statute.”)


However imperfect it remains, the international legal order has a far greater structure, and a far greater complexity, than it did at the creation of the PCIJ.  This institutional transformation of the arena of international law would not admit of a frozen conception of the source of international law conceived back then.  It seems useful to note in this connection that the ICJ has accepted – in the Namibia Advisory Opinion (1971) – that the interpretation of a treaty is to be effected in the context of the legal environment at the time an interpretation is called for.


Finally, it is permissible to doubt that the drafters of Article 38 themselves were innocently unaware of the potential power of the fourth category, or that they would have been alarmed if they had perceived it clearly.  In an explanatory statement entitled simply “The Permanent Court of International Justice,” prepared in 1921 by Åke Hammarskjöld, then a member of the PCIJ Secretariat, as a presentation to a visiting delegation from the United Kingdom, these sentences appear, one following the other:

“It is for the Court itself to make out what is international law, and it is in this domain that the jurisprudence of the Court will have its greatest importance as a means of codifying the law of nations.  It is expressly stipulated that judicial decisions and the teachings of the most highly qualified publicists of the various nations may be taken into account, but as … in the case of precedents, only as indicative and not as decisive factors.”

This passage is irremediably schizophrenic.  The first sentence could have been drafted by a utopian One-Worlder; it speaks of a jurisprudence which will serve to codify international law.  The second sentence, on the other hand, might have been designed for ultra-nationalists wanting no truck with multilateral organisations or any law but municipal law; as though its author rather hoped that they would not have heard or understood the first sentence, this audience is told that judgments and scholars may be “taken into account,” but as is the case with respect to “precedents” – and here comes the anaesthetic mumbo-jumbo – “only as indicative and not as decisive factors.”  And this from the very pen which moments earlier had referred to the greatest importance of the jurisprudence of the Court as that of codifying international law!


The truth is that anyone who had thought about it would know that non liquet was proscribed; that the only way to ensure that the international court could indeed decide every dispute, even in the absence of dispositive rules articulated by treaty, was to allow reference to inherently malleable “general principles;” and that the infinite variety of principles to be found in the universe of comparative law would make it absolutely inevitable that “general principles” for the purposes of Article 38 would find its exposition par excellence in the decisions of international courts and tribunals.


Who can resist in this connection recalling the splendidly pragmatic observation of Jules Basdevant, the French delegate in the Washington Committee of Jurists which met to prepare the Statute of the new Court to be born in 1946:

“while Article 38 was not well drafted, it would be difficult to make a better draft in the time at the disposal of the Committee.  He also called attention to the fact that the [PCIJ] had operated very well under Article 38.  He felt, therefore, that time should not be spent in redrafting it.”


As Rapporteur, the same Professor Basdevant expressed himself somewhat differently in recommending that Article 38 be maintained – recording the view that the Article had engendered greater controversy in “doctrine than in practice” and that “its implementation should be a matter of trust in the new Court.”


And as a long-serving member of the ICJ (1946-1964), the same Judge Basdevant was undoubtedly to find himself pleased to exercise a broad and intelligent discretion.


No criticism is intended – quite the contrary.  But on the other hand, we need to discern what happened.  Like many fledgling organisations, the PCIJ needed time to shore up its foundations.  Asking for too much at the outset may have resulted in tighter restrictions; an open-textured Statute left room for authority by development and accredition.  The drafters of the ICJ Statute saw no reason to tinker with a successful formation.


As Professor Pellet puts it in his authoritative 115-page contribution on Article 38 in the OUP Commentary on the Statute,

“in practice, Art. 38, while a useful directive, has not prevented the Court from deciding on the basis of other sources of international law, the theory of which it has greatly advanced.”


It would be fatuous to quarrel with the words “useful directive,” and to insist that Article 38 lays down a mandatory restriction.  For there is no appeal from the decisions of the ICJ; nor is there from most international tribunals.  This observation underscores the importance of self-restraint on the part of international adjudicators.  The judicious application of evolving sources of law is at the heart of the process of building an international system where perceptions of legitimacy are often more important than the elusive “proof” of abstract legal propositions.  It seems appropriate to conclude this backward glance with words written by Judge Manley more than 60 years ago:

“The role of an international tribunal in finding the applicable law is not one of unbridled freedom, as is sometimes popularly assumed.  The categories of materials to be considered have been more or less determined by a long development of international jurisprudence, and standards are available for appraising their value.”

The future


One of the reasons for the inescapable fuzziness of the formal sources of law identified in Article 38(1) is that it was intentionally worded in such a way as to give the World Court sufficient flexibility to avoid non liquet.
  This proposition should apply to ICSID tribunals as well; and there is every reason to presume that a BIT which gives an option to select either ICSID or another mechanism (such as the UNCITRAL Rules) is intended to create a uniform regime in this regard.
  The ICJ Statute does not allow the Judges to conclude that they cannot reach a decision because they have not found an applicable norm.  Such a duty to decide, in the public-international law field, is inconceivable unless international adjudicators are free to devise new solutions within the interstices of established norms which are too general or too abstract to yield a definite answer.  When the PCIJ was created, it should be noted, a respectable minority were not opposed to non liquet.
  Had they won the day, judicial creativeness would have been curtailed, and international law deprived of room for development.


It should however be recognised that the topic remains controversial.  The counterargument is precisely that judicial creativeness should be curtailed, and that the development of international law on an enduring foundation may require diffidence by international adjudicators.  For if one is charged with applying law, and at the heart of the issue lies a void, untouched by those who have the authority to make the law, would it not be a dangerous usurpation by decision-makers to make up the law as they go along?  The notion of finding a solution in the “interstices” of positive law may indeed be a subtle but questionable justification for inventing a rule to fit one’s predisposition.


These observations are obviously relevant to investment arbitrations, because it is a domain where new issues are constantly confronted.  Professor Dolzer has noted the absence of a jurisprudence constante, and the multiplicity of interpretative approaches to treaty texts, in respect of several issues relating to the concept of “investment” in investment-treaty law.


Still, when conflicts arise the jurisprudence will evolve, and all the more so in a realm where historical precedents tend to be both rarefied and outdated.  As Professor Orrego Vicuña observed in his Lauterpacht Lectures in 2001, “questions relating to major areas of international law, such as those dealing with trade, finance and investments, are never brought” before the International Court of Justice.
  Never was perhaps too strong a word, since international lawyers working in the economic field will immediately think of Barcelona Traction and ELSI, but in fact those two unique exceptions serve to make the point even stronger: two cases in half a century is a starvation diet.
  Based on the experience of the last decade, it is hardly an understatement that major disputes between investors and states are being resoled by adjudication every month.  This pace requires resources beyond those of a single world court, and expertise of quite a different kind.


The notion of leading cases in specialised areas of international law seems likely to become an ever more familiar element of our mindset, regardless of the fact that tribunals which render such decisions are not bodies formally constituted by treaties.  (In that sense investment awards may be said to occupy a higher, perhaps intermediate, level, for they are frequently rendered pursuant to a treaty.)  Indeed the expression “leading case” was used – and properly so – by Professor Orrego Vicuña in relation to the de Merode judgment of the World Bank Administrative Tribunal in defining the scope of review of the administrative policies of an international organisation.
  The same, to give just one additional example, may be said of the award rendered under the rules of the Court of Arbitration for Sport in Aanes,
 often cited for its approach to the fundamental distinction between disqualification and suspension in relation to the policing of doping offences by international sports federations.


That a special jurisprudence is developing from the leading awards in the domain of investment arbitration can only be denied by those determined to close their eyes.


First of all, the contribution of the sizeable body of awards rendered in the course of more than a quarter of a century by the Iran-US Claims Tribunal is well recognised:

“As a pragmatic matter, it seems inevitable that the Tribunal’s jurisprudence will be highly influential.  The Tribunal has issued several hundred decisions in contested cases that are relevant to the Law of State Responsibility: it covers most aspects of the Law of State Responsibility for injuries to aliens and nearly every type of commercial activity.  Some of that commercial activity is of relatively recent origin.  Joint ventures, for example, are a relatively new and very important form of doing business.  The Tribunal is the only international body to have considered the legal treatment of joint ventures in a systematic fashion; thus the Tribunal’s holdings about joint ventures comprise virtually the entire field of international jurisprudence in this field.  The Tribunal thus almost certainly will have a profound influence in this area, if only because there is not much else at which to look.”

In the half-decade since the last sentence was written, there have of course been many more important awards “to look at” in the field of investment arbitration.  That they are given close attention as indicators of international normative developments is beyond cavil, as evident in a series of studies by OECD’s Investment Committee, UNCTAD, and a host of Internet web sites.


A couple of incidental but important points merit mention.


First, there is a danger associated with the fact that all decisions of all courts or tribunals have in principle equal status as concerns their potential for normative influence.
  One must be aware of the perils of conflating the learning to be derived from the great variety of courts and tribunals which coexist in the modern world.  This is not the place to consider the complex issue of cross-fertilisation between areas of international law where great issues overlap, such as the notion of “discrimination” in WTO parlance and in bilateral investment treaties.  To take another particularly salient example, property rights are protected under human rights conventions as well as under BITs.  Yet there one must surely recognise that there must be a potential difference between treaties intended to promote investments and to cause investors to rely on undertakings made with the direct and explicit intent of creating incentives, on the one hand, and the minimum treatment as understood in terms of human rights, applying even to investments which the state may not have desired.


Secondly, there is an important issue which appears not yet to have been considered in the depth it obviously deserves: whenever they are created by treaties which refer to the applicability of international law, are international tribunals in investment disputes organs of the international legal system and therefore bound to apply international law whether or not it is pleaded by the parties?  The parallel with the ICJ and Article 38 of its Statute are obvious, and the implications are equally clear, as the ICJ put it in the Fisheries Jurisdiction cases:

“The Court … as an international judicial organ, is deemed to take judicial notice of international law, and is therefore required … to consider on its own initiative all rules of international law which may be relevant to the settlement of the dispute.  It being the duty of the Court itself to ascertain and apply the relevant law in the given circumstance of the case, the burden of establishing or proving rules of international law cannot be imposed upon any of the parties for the law lies within the judicial knowledge of the Court.”

In other words, a tribunal in an investment dispute cannot content itself with inept pleadings, and simply uphold the least implausible of the two.  Furthermore, as the PCIJ put it in Brazilian Loans, an international tribunal “is deemed itself to know what [international] law is,”
 and this thought should be a sobering one to parties making appointments of arbitrators, and to arbitrators accepting appointment.  There have indeed been some questionable decisions in investment arbitrations, which suggest that the arbitrators had an insufficient grounding in international law, but this comment must be seen in perspective; the PCIJ and the ICJ themselves have authored discredited judgments, and the normative influence of those judgments simply dissipates over time.  We are in an early phase of dramatic extension of investment arbitration, and the fact that so many investment arbitrators are of a premier rank as international lawyers – as indicated by the very partial enumeration above – suggests that there is no cause for alarm.  The intense attention of the international community of scholars and practitioners will undoubtedly have a salutary effect: good awards will chase the bad, and set standards which will contribute to a higher level of consistent quality.


These and other inquiries will continue to challenge us.  Nevertheless, we should hear and heed the echo of the concluding words of the chapter on “Law Applicable by International Tribunals” in Manley Hudson’s International Tribunals: Past and Future, written in 1944, which are certainly truer today, and perhaps less likely to be dismissed as an instance of hope triumphing over experience than they were in the bitter wake of global war:

“… international tribunals applying the law which regulates the conduct of States can play an important role in world affairs.  More than this, the judgments of such tribunals tend to become important sources for the development of international law.”

� 	As should be clear from the discussion above, international arbitral tribunals are just as free to resist the influence of judgments of the World Court.  Thus, investment arbitration awards have been unenthusiastic about extending Barcelona Traction to deny the standing of foreign shareholders seeking to recover derivatively on account of prejudice suffered by local corporations; see CMS v. Argentina and GAMI v. Mexico.


� 	Ian Brownlie, Principles of Public International Law (6th ed. 2003) p. 19.


� 	Given the prodigious expansion of international commercial arbitration over the past half-century (the increase of trade being its fundamental cause, and the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards its primary instrument) modern practitioners may be excused for believing that we are living in an unprecedented golden age of international arbitration.  They would be surprised to learn how vast international arbitral jurisprudence was in the 19th Century.  In the period between 1814 and 1898, for example, one study enumerated no less than 158 different international tribunals, including the celebrated commissions created in 1853 between Britain and the US; in 1868 between Mexico and the US; and in 1880 between France and the US.  (W. Evans Darby, International Tribunals: A Collection of Various Schemes Which Have Been Propounded, and of Instances since 1815 (Peace Society, London, 1899) at pp. 285-304 (Darby titled this little annex: ‘The Proved Practicability of International Arbitration’).  The list did not include the commissions created under the famous Jay Treaty, UK/US, 8 Stat. 116, which was concluded in 1794 for the purpose, inter alia, of adjudicating claims of British creditors who were unsatisfied by their treatment at the hands of US courts, and vice versa.)  All of these bodies were created by treaty, some to resolve only one dispute, but others to deal with many cases over a period of years.  


� 	“International Lawmaking – Article 38 of the ICJ Statute Reconsidered,” in Jost Delbrück, ed., New Trends in International Lawmaking – International “Legislation” in the Public Interest (1997), 175-176.  While his sense of the ICJ’s jurisprudence as a whole is that it adopted a “more dynamic vision of the evolution of the law” between 1969 to 1986, Professor Pierre-Marie Dupuy considers that the Court at present prefers “une conception plus classique;” “La pratique de l’article 38 du Statut de la Court internationale de justice dans le cadre des plaidoiries écrites et orales,” in Collection of Essays by Legal Advisers of States, Legal Advisers of International Organizations and Practitioners in the Field of International Law (UN publication 1999) at p. 378.


� 	At page 17.  The Hammarskjöld paper exists in a folio printed by Atar, Geneva; the present author was able to consult it in the Library of the Peace Palace in The Hague.  (Hammarskjöld was elected Judge of the PCIJ in 1936.)


� 	Quoted in Alain Pellet, “Article 38,” in Zimmermann, Tomuschat & Oellers-Frahm, The Statute of the International Court of Justice: A Commentary (Oxford University Press, 2006) p. 689.


� 	Idem.  An example may be of interest.  One of the often-identified omissions among the categories in Article 38(1) is that of unilateral acts.  In the Nuclear Tests case in 1974 the ICJ expressly recognised that unilateral acts may create legal obligations.


� 	Op. cit. p. 700.


� 	Manley O. Hudson, International Tribunals: Past and Future (1944) p. 107.


� 	Hersch Lauterpacht, The Function of Law in the International Community (1933) pp. 134-135.


� 	The Model Rules on Arbitral Procedure adopted by the ILC in 1958 (reprinted in [1956-II] YBILC 83) expressly precluded the possibility of non liquet: Article 11.  It was thought that this rule itself reflected a mandatory general principle of law; see ILC Secretariat, Commentary on the Draft Convention on Arbitral Procedure (1955) pp. 49-52 and the references.


� 	A leading member of this group, the former US Secretary of State Elihu Root, explained his position by stating that the “Court must not have the power to legislate,” Procès-Verbaux of the Proceedings of the Advisory Committee of Jurists (1920), Annexe No. 3, p. 309.


� 	Hersch Lauterpacht wrote of “the animated, but highly unreal, controversy as to whether judges create the law or whether they merely reveal the rule already contained in gremio legis” and “the paradoxical assertion that judges are at the same time docile servants of the past and tyrants of the future.”  His point was that “the distinction between the evidence and the source of many a rule of law is more speculative and less rigid than is commonly supposed.”  The Development of International Law by the International Court 21 (rev. ed. 1958; first published as The Development of International Law by the Permanent Court of International Justice in 1934).


� 	Rudolf Dolzer, “The Notion of Investment in Recent Practice” in Charnovitz et al (eds.), Law in the Service of Human Dignity: Essays in Honour of Florentino Feliciano p. 261, in particular pp. 272 et seq. (2005).


� 	International Dispute Settlement in an Evolving Global Society p. 19 (Cambridge University Press, 2004).


� 	Most cases that predate the foundation of the ICJ – from Oscar Chinn to Chorzów Factory – are a mixed bag, of little use today except with respect to the most general of propositions.


� 	P. 78.  De Merode, WBAT Decision No. 1 (1981) was decided by the Tribunal in a noteworthy composition, presided by Jiménez de Aréchaga and also including Elias, Weil, Lauterpacht, Abul-Magd, Gorman and Kumarayya.


� 	Aanes v. FILA, CAS 2000/A/317.


� 	Daniel B. Magraw, “The Tribunal in Jurisprudential Perspective,” in R.B. Lillich & D.B. Magraw, eds., The Iran-United States Claims Tribunal: Its Contribution to the Law of State Responsibility page 23 (1998).  See also Veijo Heiskanen, “The Contribution of the Iran-United States Claims Tribunal to the Development of the Doctrine of Indirect Expropriation,” 5 International Law Forum 176 (August 2003).


� 	For a compendium in a more traditional form, see Todd Weiler, ed., International Investment Law and Arbitration: Leading Cases (2005).


� 	Much has been written on the related issue of the perceived threat to the unity of international law posed by the multitude of regional or specialised international tribunals.  For an early but important contribution see R.Y. Jennings, “The Judiciary, International and National, and the Development of International Law,” (1996) 45 ICLQ 1.


� 	ICJ Reports (1974) pp. 3, 9 (para. 17) and pp. 175, 181 (para. 18). 


� 	PCIJ Series A, No. 21, p. 124.


� 	At page 110.  Hudson was a Judge of the Permanent Court of International Justice (elected in 1936).





PA503455/14 PERSONAL-002654
JASP
PA503455/14 PERSONAL-002654
Page 17

