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Introduction

This seminar will (according to the promotional material) “further explore recent and future developments at European Community level which will determine the substance of international patent litigation”. 

What are we aiming for?

The alternative contenders

The status quo

A unitary community wide patent

An enhanced European Patent arrangement by international treaty

The Status Quo – the present European Patent Landscape

The European Patent Convention
, Munich 1973

32 Signatories now Malta has acceded

NOT an EU institution

Establishes the European Patent Office

And a common substantive set of legal provisions

Centralised post grant proceedings in the EPO

Very limited – only validity
Centralised opposition within 9 months of grant

Revokes all national patents if successful

Can last for years

And interaction with national proceedings is not straightforward

EPO decisions (pre or post grant) do not bind national courts – but may be persuasive

Problems with the current system

Need to enforce/revoke jurisdiction by jurisdiction 

Same substantive law

Different procedural law

And different approaches of courts/judges e.g. to previous decisions of the EPO on the same patent

Different evidence = Different results. It is entirely possible for there to be different decisions between same parties, on same patent, and same alleged infringement – e.g. Improver v Remington.
Risk of irreconcilable judgments

Time and cost.

Cross Jurisdictional and Forum Shopping  Issues – torpedoes etc. (See now GAT v LUK (C-4/03) – July 2006 and Roche v Primus (C-539/03) – July 2000  N.B. not addressed in detail – see earlier seminar)
Value of a decision in one jurisdiction is limited/unpredictable in others

Languages and Translation costs.

The EPC mandates three Official languages – English, French, and German
 (note the EU now has 23 official languages
)
 A European patent is applied for in one of the three official languages, and is published with its claims in the other two languages
 
But any State may require filing in its official language within 3 months of grant as condition precedent to validity in that State
 – and all States have done so 

Summary of the Position Today
Possible Solutions

Two contenders:

A unitary Community Patent (to be discussed by Harrie Temmink)
Or an extended treaty mechanism to allow for centralised post grant litigation within the present European Patent framework – the European Patent Litigation Agreement or EPLA

The EPO's position

The London Agreement or London Protocol

States with official EPO language will waive right to require translation of patent description
.

Other states to designate an official EPO language and waive their right to a translation if the patent has been translated into that language.

Need ratification of by at least 8 countries including France, UK and Germany.

France – formal ratification still awaited – constitutional court has approved – but is it politically acceptable?
The European Patent Litigation Agreement

EPO initiative - Working Party mandated in 1999 to present "a draft text for an optional protocol to the European Patent Convention which ... would commit its signatory states to an integrated judicial system, including uniform rules of procedure and a common appeal court”. 
Optional international agreement committing signatory states to an integrated judicial system with jurisdiction over the infringement/validity of equivalent European patents in the territory of signatory states
. 

Its principal features include:

Establishment of  the European Patent Judiciary (EPJ) comprising the European Patent Court (the Court of First Instance, the Court of Appeal and a Registry) and the Administrative Committee. 

The Court of First Instance comprises a Central Division set up at the seat of the EPJ and a number of Regional Divisions. Regional Divisions will be set up upon request by a Contracting State or a group of Contracting States: a group of smaller Contracting States may wish to set up one common Regional Division, whereas a larger Contracting State may request that up to three Regional Divisions be set up in that State, if the number of cases concerning European patents heard in that State warrants it. 

The Court of Appeal, which decides on appeals from decisions of the Court of First Instance and on petitions for review, is set up at the seat of the EPJ. The Court of Appeal shall also act as Facultative Advisory Council.

The Administrative Committee, composed of representatives of the participating States, supervises the European Patent Court, without prejudice to the Court's judicial independence; it also sets up Regional Divisions upon request, appoints the judges and the Registrar and exercises important legislative and budgetary powers. 

To be financed by its own resources (i.e. court fees). 

The substantive patent law contained in the Agreement is closely related to the corresponding provisions in the 1989 Agreement relating to Community patents, e.g., the definitions of infringing acts and indirect infringement, the provisions on limitation of the effects of the European patent and the reversal of burden of proof.

The application of Community law, in particular the Brussels and Lugano Conventions and Council Regulation 44/2001, is dealt with in specific provisions of the Agreement. On request by the European Patent Court, the European Court of Justice in Luxembourg will issue preliminary rulings binding for the European Patent Court in so far as its decision takes effect in a Member State of the European Union.

National courts retain jurisdiction to order provisional or protective measures provided for by their national law and to order provisional seizure of goods as security for any damages, compensation, costs or any other payment resulting from proceedings before the European Patent Court.

Part IV of the draft Agreement lays down basic procedural provisions (e.g., case management, publicity of proceedings, evidence, "loser pays costs" principle). In addition, it spells out the powers of the European Patent Court to order measures and impose securities, sanctions and fines (e.g., astreinte
, injunction, forfeiture, damages) and to order provisional and protective measures (preliminary injunction, orders for inspection of property (saisie contrefaçon
), freezing orders, sequestration).

Procedural remedies (appeal to the Court of Appeal and petition for review) are provided for in Part V of the Agreement. An appeal may only be based on the grounds that the facts alleged by the parties were not correctly established, or that, based on the established facts, the law was not correctly applied. New facts or evidence may only be taken into consideration by the Court of Appeal in exceptional cases. 

Cases will be heard by panels of three or five judges; at least one judge shall be a technically qualified judge and at least two shall be legally qualified judges; the legally qualified judges shall be of at least two different nationalities.

At first instance, the language of the proceedings will be: if before the Central Division, the language of the proceedings before the EPO.; if before a Regional Division located in a State having an EPO official language as official language, that official language; if before a Regional Division located in a State having either more than one or no official language which is one of the official languages of the EPO, any official language of the EPO designated by that State. 

Before the Court of Appeal, the language of the proceedings will always be the language of the first-instance proceedings.

Nb If the parties agree, the Court may allow the use of a language other than the language of the proceedings during all or part of the proceedings.

More detailed rules of procedure to be drafted (see below)
EPLA – feedback from last year's consultation 

Could be useful tool in providing consistent and efficient enforcement of European Patents….BUT

Benefits may be overstated (cf stated costs saving and reality of enforcing patent in only one or two jurisdictions).

Risks of having untested enforcement system – Until tested, some research-based industries want the EPLA system to be optional for 7 years AND not apply to patents granted at the time the EPLA comes into force.
Concerns about a centralised court and what its procedures will be – an important issue.

Lack of competence to deal with related issues (ownership, licensing, contracts etc)
The Official European Parliament Position

· “…. the proposed [EPLA] text needs significant improvements, which address concerns about democratic control, judicial independence and litigation costs, and a satisfactory proposal for the Rules of Procedure of the EPLA Court."
There are also significant constitutional law questions as to the competence of Member States in the EU to adopt these procedures outside any centralised agreement by the Commission – to be addressed by Harrie Temmink
Possible procedural rules -Second Venice resolution – November 2006

Main features:
Claim with all evidence served at commencement of proceeding.

Defence to be filed – including evidence – within 3 months

Reply to any counterclaim – within 3 months – to include any proposed amendment

Judge Rapporteur – interim hearing – case management – settlement

Oral hearing before full panel. Written factual evidence. No mention of cross examination. Written expert evidence with provision (limited) for questioning experts. Written Arguments in advance. Hearings generally to be no more than one day.

Saisies – but no reference to disclosure

Interim and ex parte relief

Costs.

Separate enquiry as to damages

Representation rights

Aim: to have a first instance decision on the merits reached within one year of commencement of proceedings.
The EPLA – what next?

Work on the EPLA currently paused pending the outcome of the review of the Commission’s review.

But France is now understood to be against it - December 21, Marc Guillaume, Director of Civil Affairs at the French Ministry of Justice, was quoted as saying that "the future of industrial property litigation lies in the establishment of a Community court for the European Patent."
And there are also strong political lobbies which view any perceived extension of the patent system as undesirable
 especially if seen to be under unelected control.
Advantages of the Status Quo
This debate focuses on deficiencies of the present system. It is worth reflecting also on benefits. Make sure that in seeking to overcome what are undoubtedly some serious deficiencies with the present position we don't also lose some good features. Of course given that if one was a betting a man the odds are that the status quo is here with us for a considerable while  longer, so this may not be an issue.
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� 	 Convention on the Grant of European Patents 5 October 1973


� 	Austria, Belgium, Bulgaria, Cyprus, the Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Monaco, the Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, Switzerland, Turkey and the United Kingdom.


� 	Iceland, Liechtenstein, Monaco, Switzerland, and Turkey are not EU member states


�  	Article 4 EPC et seq


�  	Article 52 EPC et seq


�  	Article 99 EPC et seq


� 	See Beloit v Valmet 1997 RPC 489 for the relevant principles under English law, and Ivax v AstraZeneca HC0400 IHC163/04 for an example where the English Court did grant a stay


�  	Article 14 EPC


�  	Bulgarian, Czech, Danish, German, Estonian, Greek, English, Spanish, French, Gaelic, Italian, Latvian, Lithuanian, Hungarian, Maltese, Dutch, Polish, Portuguese, Romanian, Slovak, Slovene, Finnish and  Swedish


�  	Article 14(7) EPC


� 	Article 65 EPC


�  	"Agreement dated 17 October 2000 on the application of Article 65 EPC"-  Text available on EPO web site


�  	Operates as a dispensation from the requirement in A65 of the EPC


� 	Currently embodies in a draft agreement to be entered into by acceding States, and a draft statute of  the proposed European Patent Court


� 	A financial penalty imposed under some civil law systems as a sanction against non compliance with an order


� 	A procedure under French and Belgian law where a court appointed bailiff can enter an alleged infringer's premises to seize samples of the alleged infringement.


� 	Source – Commission's preliminary findings on the consultation prepared for public hearing on 12 July 2006


� 	See Resolution as amended by European Parliament 13 October 2006


� 	Resolution of European Patent Judges following meeting Venice November 2006


� See � HYPERLINK "http://www.NoSoftwarePatents.com" ��www.NoSoftwarePatents.com� and � HYPERLINK "http://www.ffii.org" ��www.ffii.org� for examples and links
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