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Non-Justiciability and Act of State Doctrines in English Law
i. British Act of State doctrine – The courts will not entertain actions an alien in respect of injury to the alien or to his property caused by an act of the Crown or an officer of the Crown where such act was committed abroad.  SEQ CHAPTER \h \r 1Buron v. Denman (1848) 2 Ex 16; Walker v. Baird [1892] AC 491; Johnstone v. Peddlar [1921] 2 A.C. 262
ii. Foreign Act of State doctrine - The principle that the English courts will not inquire into the legality of the acts of a foreign government when such action takes place within the territory of the foreign State. Luther v. Sagor [1921] 3 KB 532 .

Underhill v. Hernandez 168 US 250, 252 (1897), US Supreme Court

(Every sovereign State is bound to respect the independence of every other sovereign State, and the courts of one country will not sit in judgment on the acts of the government of another done within its own territory.  Redress of grievances by reason of such acts must be obtained through the means open to be availed of by sovereign powers as between themselves.( per Chief Justice Fuller

iii. Buttes non-justiciability.- English courts will not adjudicate on the transactions of sovereign States. Buttes Gas v. Hammer (1981). 

iv. Non-Justiciability of Unincorporated Treaties – Treaties only create rights and obligations in English law if they have been incorporated by Parliament.  SEQ CHAPTER \h \r 1J.H. Rayner (Mincing Lane) Ltd v. Department of Trade and Industry. [1990] 2 A.C. 418 (HL).
v. Non-Justiciability of the Acts of the Executive in the Area of Foreign Relations - Council of Civil Service Unions v Minister for the Civil Service (the GCHQ case) [1985] 1 AC 374  (1985) – “many of the most important prerogative powers concerned with control of the armed forces and with foreign policy and with other matters which are unsuitable for discussion or review in the Law Courts.” (per Lord Fraser, at p. 398);  R. v. Secretary of State for Foreign and Commonwealth Affairs, ex parte Ferhut Butt 116 ILR 607 (1999); R. (on the application of Campaign for Nuclear Disarmament) v Prime Minister, [2002] EWHC 2777 (QBD).
The Relationship between the Buttes Non-Justiciability, the Act of State of State Doctrine and International Law.
1. To what extent are the foreign act of State and Buttes  non-Justiciability doctrines based on international law considerations?
2. What is the relationship between the foreign act of State doctrine and Buttes non-Justiciability?

3. What is the relationship between Buttes Non-Justiciability and the doctrine of non-justiciablity of treaties?

4. To what extent are UK courts entitled to hold, that foreign governmental acts are contrary to international law?

Basis of the Act of State & Buttes Non-Justiciability Doctrines
5. International Law considerations: The Independence and Sovereignty of the Foreign State.

(
Potter v. Broken Hill, (1906) 3 CLR 479, 510 (Australian High Court); Williams & Humbert v. W & H. Trademarks [1986] A.C. 368, 433 (HL)
(
Relationship between act of State doctrine and State immunity 

6. International law Considerations: The Lack of Competence of Municipal Courts to Adjudicate on Certain Issues.

(
Redress for a wrong committed by a foreign State to a non-national in the territory of that foreign State must be sought on the international plane rather than in foreign national courts. TA \s "Blad v. Bamfield." \c 0Blad v Bamfield (1674) 36 ER 991,992;  TA \s "Princess Paley Olga v. Weisz" \c 0Princess Paley Olga v. Weisz  [1929]  1 KB 718, 725; Oetjen v. Central Leather Co. 246 US 302 (1918) TA \s "Oetjen v. Central Leather Co" \c 0
(
This basis of the act of State doctrine fits very well with the traditional pattern for the settlement of international claims.

(
Act of State doctrine is a principle of forum non conveniens. 

· TA \s "Buttes Gas v. Hammer" \c 0Buttes non-justiciability – Lord Wilberforce in Buttes -  (no judicial or manageable standards by which to judge these issues(
· Confuses lack of competence in terms of sphere of operation with lack of ability or with political question doctrine
Lord Lloyd - Pinochet (No. 1) [1998] 4 All E.R. 897, 934
The court (would be entering into a field in which we are simply not competent to adjudicate.  We apply customary international law as part of the common law, and we give effect to our international obligations so far as they are incorporated in our statute law; but we are not an international court.( 

Brookes L.J - KAC v. IAC (No. 2) [2001] 1 Lloyds Rep. 161, 214:

In essence the principle of non-justiciability seeks to distinguish disputes involving sovereign authority which can only be resolved on a state to state level from disputes which can be resolved by judicial means.

Lord Sumner in TA \s "Johnstone v. Peddlar" \c 1 \l "Johnstone v. Peddlar [1921] 2 A.C. 262"Johnstone v. Peddlar [1921] 2 A.C. 262, 290:

Municipal courts do not take it upon themselves to review the dealings of State with State or of Sovereign with Sovereign. They do not control the acts of a foreign State done within its own territory, in the execution of sovereign powers, so as to criticise their legality or to require their justification.
7. Constitutional Law Considerations: The Relationship between the Domestic Executive and the Judiciary

(
Luther v. Sagor [1921] 3 KB 559 - Scrutton LJ:

(I do not feel able to come to the conclusion that the legislation of a state recognised by my Sovereign as an independent sovereign state is so contrary to moral principle that the judges ought not recognise it. The responsibility for recognition or non-recognition with the consequences of each rests on the political advisers of the Sovereign and not on the judges.(
(
Lord Cross in Oppenheimer v. Cattermole  [1976] A.C. 249 - judges should be slow to refuse to give effect to laws of a foreign State. Such a refusal (may be embarrassing to the branch of the executive which is concerned to maintain friendly relations between this country and the foreign country in question.(
(
US Supreme Court in Banco Nacional de Cuba v. Sabbatino 376 US 398 (1964)
(
Lord Greene in Kawasaki Kisen Kabushiki Kaisha of Kobe v. Bantham [1939] 2 KB 544, 552 - 

(I do not myself find the fear of the embarrassment of the executive a very attractive basis upon which to build a rule of English law.( 
Relationship between Buttes Non-Justiciability and Non-Justiciability of Treaties

· Two principles of non-justiciability of treaties.

· Application of Buttes non-justiciability to cases where the relationship between the parties are governed by a treaty

· Principle that unincorporated principles cannot be a source of rights.

· Basis of two doctrines different – international law considerations vs constitutional law considerations; norm non-justiciability vs institutional non-justiciability
· Extent of Buttes non-justiciability when applied to treaties?
· To what extent is the agreement between the parties intended to take effect only on the international plane?  Have the relations between the parties been subjected to domestic law and domestic adjudication -  SEQ CHAPTER \h \r 1Maclaine Watson v. International Tin Council [1988] 3 All ER 257 (The Receivership Action); 
· Occidental Exploration and Petroleum Company v. The Republic of Ecuador [2005] EWCA Civ. 116, para. 37 “The case is not concerned with an attempt to invoke at a national legal level a Treaty which operates only at the international level. It concerns a Treaty intended by its signatories to give rise to rights in favour of private investors capable of enforcement, to an extent specified by the Treaty wording, in consensual arbitration against one or other of its signatory States.”
· AY Bank Ltd (In Liquidation) v. Bosnia and Herzegovina et al [2006] EWHC 830 (Ch) 
“The ASI cannot have been intended to have effect only on the plane of International Law.” Para. 50
Is there an International Law Exception to the Act of State Doctrine?
The Arguments in favour

8. International law is incorporated into UK law; UK courts are bound to apply it and to measure the conformity of foreign law with it. 

9. Where international law is incorporated into the domestic law of the foreign State and has a superior status, a UK court can refuse to recognise the foreign law on the ground that it is contrary to international law. 

10. (It should not be a breach of international law to apply international law. Therefore the argument that international law requires that foreign acts of state be treated as sacrosanct is clearly not applicable to the case of an international delinquency.( F.A. Mann

11. A UK court should refuse to apply foreign law that is contrary to UK public policy; acts contrary to international law should be contrary to public policy.

Restatement of the Principles by English Courts
(
Exception for international public policy - violations of fundamental principles of international law. Kuwait Airways Corporation v. Iraqi Airways Co. [2002] 2 A.C. 883 (HL, Lord Nicholls, para. 29, Lord Steyn, para. 113); Oppenheimer v. Cattermole [1976] A.C. 249  
(
A UK court ought not recognise the legality of an act where such illegality has been determined by a competent international forum or where the illegality has been generally recognised. KAC v. IAC :

(the very matters which are before the court . . . have already been determined if not by an international court, at any rate by an international forum, of which nearly all the nations of the world are members and whose decisions are binding on all nations including the United Kingdom and Iraq.( (CA, para. 378, HL, Lord Steyn, para. 114, Lord Nicholls, paras. 21-23, Lord Hope, paras. 147-9)
(
A domestic court ought not to be prevented from refusing to apply foreign law contrary to international law where that foreign law is directed against the nationals of the forum.  Such a refusal would constitute a countermeasure. Justice Harlan, Sabbatino 

(the public law of nations can hardly dictate to a country which is in theory wronged how to treat that wrong within its domestic borders.(
(
A UK court may adjudicate on the legality of a foreign governmental act taking effect within that foreign State, where such inquiry is for the purpose of fulfilling an international obligation of the United Kingdom or for the purpose of exercising UK jurisdiction over persons within the UK (or UK nationals) in circumstances where there is no intent to reverse the effects of the foreign act. E.g extradition; refugee law. R. v. Home Secretary ex parte Lauder (No. 2) (1998); R. v Secretary of State for the Home Department, ex parte Adan [2001] 2 WLR 143 (HL); R v. Secretary of State for Foreign and Commonwealth Affairs ex parte Abbasi (2002)
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