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1. Introduction

· Do act of state and non-justiciability doctrines perform a legitimate and distinct function or do they provide superfluous and unwarranted protection for foreign states?

· Examine utility of doctrines in wider context of assessing position of foreign states in domestic litigation relative to private claimants
2. The Doctrines Outlined
· Unlike state immunity, both form no part of customary international law or law of civil law countries
· Both doctrines accepted and applied in Australian law: number of interesting recent decisions of relevance to UK lawyers

3. Act of State
3.1 Redundancy
· Application of private international law principles of choice of law achieves same result: Lloyd Werft Bremerhaven GmbH v Owners of the Zoya Kosmodemyanskaya [1997] FCA 379 (foreign government acquisition of title to movable property); Potter v Broken Hill Pty Co Ltd (1906) 3 CLR 479 (enforcement of foreign intellectual property rights).

3.2 Illogicality

· Application of act of state doctrine may lead to exclusion/admission of foreign law on same set of facts--therefore arbitrary: Potter (above); Petrotimor Companhia de Petroleos SARL v Commonwealth (2003) 126 FCR 354.

4. Non-justiciability

4.1 Lack of manageable standards

· Very broad definition in early cases--any issue involving international relations or interests of a foreign state vi-a-vis its residents: Dagi v Broken Hill Pty Co Ltd (No.2) [1997] 1 VR 428.
· Narrower view adopted more recently: only highly sensitive, uniquely governmental matters where legal principles cannot be applied (eg state security); mere presence of public international law issue insufficient: Petrotimor (above); Victoria Aircraft Leasing Ltd v United States (2005) 218 ALR 640.

· Allow matter to proceed where non-justiciable matters can be segregated from claimant’s action: Victoria Aircraft Leasing (above).
4.2 Embarrassment to the executive

· Not to be inferred or assumed by the court; it should only abstain from adjudication on clear instruction from executive; Petrotimor (above); cf Buttes Gas, Kuwait Airways (No.s  4 and 5)
5.Conclusion

· Retain non-justiciability but confine its scope

· Discard the act of state doctrine

· More general plea: greater reliance on non-discriminatory, discretionary tools of private international law (forum non conveniens, choice of law rules) to maintain balance between foreign state and private interests rather than use of special privileges for foreign states: see Garnett (2002) 118 LQR 367; (2005) 29 Melb Univ LR 704, available at http://www.austlii.edu.au/au/journals/MULR/2005/22.html
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