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The ICJ in the twenty-first century: judicial restraint, judicial activism or proactive judicial policy                                                                                                                                        
I Introductory Remarks                                                                                                                                                                                                                                                                                   

 Sixteen years from now the international community will celebrate the centenary of permanent inter-state adjudication. I do not know whether I will be there to see it nor do I know whether it will be celebrated at all. But if so, surely the question will be put: in what way did interstate adjudication contribute to the realization of peace and security in accordance with the principles of justice and international law as formulated in Art.1, para 1 of the Charter. Was it a basic factor in the ‘firm establishment of the understandings of international law as the actual conduct of Governments’, as it is so beautifully worded in the preamble of the Covenant of the League of Nations?
In her speech on  the occasion of the sixtieth anniversary of the ICJ the President, Judge Rosalyn Higgins, said: ”We must continue to provide that core predictability that distinguishes law from politics, but we have to do so  in a way that is responsive to the legitimate needs and aspirations of the international community”.
What are the legitimate needs and aspirations of the international community and what does it expect from the Court in this respect? Is it merely the settlement of disputes which have been brought to the Court by mutual consent end the responding to legal requests made by other institutions of the UN family or do these needs and aspirations transcend the narrow parameters set by the Court’s Statute? Of course, the court has no choice but to act within these parameters but the way in which it carries out its function is dependent upon the conceptualization of its task; the Statute is not a straightjacket which leaves no room for an imaginative interpretation.

This may be illustrated by quoting from Sir Gerald Fitzmaurice’s seminal article on “Hersch Lauterpacht – The Scholar as Judge”: “There are broadly two main possible approaches to the task of a judge, whether in the international field or elsewhere. There is the approach which conceives it to be the primary, if not the sole duty of the judge to decide the case in hand, with the minimum of verbiage necessary for this purpose, and to confine himself to that. The other approach conceives it to be the proper function of the judge, while duly deciding the case in hand, with the necessary supporting reasoning, and while not unduly straying outside the four corners of the case, to utilize those aspects of it which have a wider interest or connotation, in order to make general pronouncements of law and principle that may enrich and develop the law”.  

It is this dual approach which will be the main theme of my address tonight. I use the word ‘dual’ on purpose, because these approaches are not mutually exclusive. For clarity’s sake it may be useful to set judicial activism against judicial restraint (as Hugh Thirlway does in his contribution to the Liber Amicorum for Judge Oda) or the juridical against the meta-juridical (as Sir Elihu Lauterpacht does in his contribution to the Liber Amicorum for Judge Skubiszewski), but in actual practice the situation often, be it not always, is rather nebulous The ICJ is a collegiate body and both approaches will be reflected in its composition. And the final product of the deliberations,  whether a judgment or an advisory opinion, will usually be more determined by the specificities of the case than by a contest of approaches. Because what binds all judges is the need to decide a case on the basis of the facts and the applicable law. It is often in the separate and dissenting opinions of individual judges that the characteristics of the two approaches are more clearly recognizable .But even then the picture cannot always be drawn in black and white. Judges like Christopher Weeramantry who dissented in about half the number of cases which were decided during his term, more often than not because in his view the Court had failed to act in conformity with its judicial responsibility, are rather an exception than the rule. His view on this judicial responsibility is well reflected in his dissenting opinion in the Lockerbie case, provisional measures phase: “Particularly when situations are tense, with danger signals flashing all around, it seems that the Court should make a positive response with such measures as are within its jurisdiction……If international law is to grow and serve the cause of peace as it is meant to do (italics added), the Court cannot avoid that responsibility in an appropriate case” This is an urgent appeal to respond to what he saw as the legitimate needs and aspirations of the international community; this is judicial activism in its purest form.
In dealing with this purported judicial responsibility, I will focus first on jurisdictional issues, then on the impact of a decision on the parties to the dispute, and finally on the Court’s role in the development and enrichment of the law, to use again Fitzmaurice’s words.

II Jurisdictional issues

The Court’s jurisdiction is based on consent, ”even if one might regret this state of affairs as we approach the twenty-first century”, as Judge Higgins sighed in 1999 in her opinion to the Order on provisional measures in the Kosovo cases.                                                                                                                                                                                                        
This precondition for the Court’s functioning is a serious set-back. It prevents the Court from playing a role comparable to that of the European Court of Justice in Luxembourg or the European Court of Human Rights whose jurisdiction flows automatically from their basic treaties. This means that before dealing with the merits the Court always has to analyze in a meticulous way whether the heads of jurisdiction invoked provide the Court indeed with jurisdiction in all those cases which are brought unilaterally (the bulk of the cases before the Court in the last two decades). If the result of this analysis is too restrictive, the Court will undermine its authority, if it is too ambitious it will endanger its position since states may become more reluctant to accept its jurisdiction or more inclined to withdraw the acceptance already given.
Allow me to illustrate this probing exercise which can be compared to tightrope-walking by comparing a number of relatively recent cases.

The first case which comes to mind is the East Timor case, where Portugal as administering power of East Timor instituted proceedings against Australia. Since 1975 East Timor had been occupied and annexed by Indonesia, a state of affairs which had not been recognized by the UN. In 1989 Australia concluded a treaty with Indonesia on the delimitation and exploitation of part of the continental shelf between Australia and East Timor. Portugal contended that by doing so Australia had infringed upon the rights of the East Timorese people, in particular their right to self-determination, and upon the rights of Portugal which as administering Power was exclusively entitled to act on behalf of East Timor.
The Court found that it could not exercise the jurisdiction it had by virtue of the declarations of the parties in which they had accepted the compulsory jurisdiction of the Court, since the dispute centered on the question whether Australia could have lawfully entered into an agreement with Indonesia. This question, however, which was premised on the lawfulness or unlawfulness of Indonesia’s conduct, could not be handled by the Court without Indonesia’s consent. The Court applied the so-called Monetary Gold doctrine according to which the Court cannot exercise jurisdiction if the rights and obligations of a third state constitute the very subject matter of the case before it, in the absence of that third state’s consent.

 This judgment has been criticized as being overly restrictive and not without reason. The Court explicitly took note of the fact that it was not at issue between the Parties (a) that East Timor had remained a non-self-governing territory and thus was entitled to the right to self-determination and (b) that the General Assembly after Indonesia’s invasion had continued to refer to Portugal as the administering Power of East Timor, even if the Parties did not agree on the legal implications of that qualification.
But that is exactly the issue which constituted the legal dispute between the Parties and the Court could perfectly well have ruled on that issue without having to pass a verdict on the legality of Indonesia’s conduct. Portugal was claiming that its own right as administering Power, acting on behalf of a non-self-governing people, had been violated by Australia.
This overly cautious attitude of the Court is even more regrettable since basic principles and values of the international community were at issue, namely the rights of non-self-governing people and their right to self-determination. A reasoned opinion on these matters by the highest legal organ of the UN would have been highly significant, even if with regard to the decolonization process it would have come rather late in the day.

Little did it help that the Court emphasized that the right to self-determination is a right erga omnes since it evidently was of the view that such an erga omnes  right cannot be upheld against a State which has accepted the Court’s jurisdiction if the  lawfulness of the conduct of a third state is involved. But it was not that third State’s conduct which was the subject of the applicant’s claim. It is not so much the protection of a third state’s rights which hurts but the protection provided to a defendant in a dispute which in the Court’s view is perfectly well justiciable.
A different but comparable problem confronted the Court recently. The DRC had brought a complaint against Rwanda accusing it of having violated, i.a., the Genocide Convention. Both States were party to this convention but Rwanda had made a reservation to art. IX  which establishes the Court’s jurisdiction to entertain any dispute relating to the interpretation, application or fulfillment of the C0nvention. The Congo, however, contended hat this reservation was invalid because it was incompatible with the object and purpose of the Convention which establishes norms of jus cogens.
The Court, in a judgment of 3 february 2006, recalled what it had said in the East Timor case, viz. “that the erga omnes character of a norm and the rule of consent are two different things” and said that the same applied to norms of ius cogens :”the fact that a dispute relates to compliance with a norm having such a character, which is assuredly the case with regard to the prohibition of genocide, cannot of itself  provide a basis for the jurisdiction of the court to entertain that dispute”. Since reservations are not prohibited by the Convention and a reservation to the Court’s jurisdiction does not affect substantive obligations relating to acts of genocide themselves under the convention, it cannot be regarded as incompatible with object and purpose of the Convention or with a norm of  peremptory law.
In itself this judgment seems much more logical and straightforward than that of 1995. A reservation to a jurisdictional clause means absence of consent. A  number of judges nevertheless deemed it necessary to give expression to a certain concern. One of them, Judge Koroma, was of the view that in the light of the special circumstances of the case, Rwanda itself having been a victim of genocide, and because of Rwanda’s conduct, the Court should have taken the case. Five other judges, including myself, did not disagree with the Court’s decision but drew attention to new trends in the practice of, in particular, human rights courts which had pronounced on the compatibility of reservations to jurisdictional clauses with their basic treaties. They further called it “a matter for serious concern that at the beginning of the 21st century it is still for states to choose whether they consent to the Court adjudicating claims that they have                                                                                                                                                                                                                                                                                                                                                                                                                                         committed genocide, thereby allowing a State to shield from international scrutiny any claim that might be made against it concerning genocide, one of the greatest crimes known”. And the five end by saying that :”it is not self-evident that a reservation to art IX could not be regarded as incompatible with the object and purpose of the Convention and we believe that this is a matter that the |Court should revisit for further consideration”.
Is this merely an exhortation to States to withdraw their reservations to Art. IX or is it an indication that the principle of consent may under certain conditions be set aside by ‘higher’ norms and that the principle of consent is less impenetrable and indestructible than it used to be. If it is the former this is exactly what a court of law is entitled to do in the interest of the wider legal community while at the same time exercising judicial restraint in the awareness that it cannot change the law as it stands. I would call this a proactive approach. Whether it, on the other hand, foreshadows a development which leads to a greater relativity of the principle of consent, only the future can tell. Such a development would at least require a certain activism.
In 1994 Canada amended its acceptance of the compulsory jurisdiction of the Court by adding a reservation, excluding from the Court’s jurisdiction disputes about new conservatory measures it intended to take in areas beyond the limits of its maritime jurisdiction, i.e. on the high seas. The lawfulness of these measures under international law was doubtful and that was exactly the reason why the new reservation was made.
According to the Court the fact that a State may lack confidence as to the compatibility of certain of its actions with international law does not operate as an exception to the principle of consent to jurisdiction and the freedom to enter reservations.

The fact that the reservation was made with the specific intent to prevent the Court from assessing the lawfulness of certain conduct is beyond any doubt difficult to reconcile with the general intent of the State concerned to settle its disputes in a judicial way as reflected in its declaration of acceptance of the Court’s jurisdiction. The confidence in the judicial system and in the Court, exemplified by the willingness to submit a wide range of conceivable but not yet imminent legal disputes to judicial settlement is neutralized by the exemption from the Court’s jurisdiction of an anticipated and therefore probably imminent dispute.
Although some members of the Court came to the conclusion that a ‘law-conform’ interpretation of the reservation allowed the Court to entertain the case, in my view that interpretation failed to appreciate Canada’s intent in making the reservation and therefore is rather artificial. The Court itself acknowledged that the very purpose of States in making reservations is to bar the Court from pronouncing on the lawfulness of acts it intends to take. And I cannot disagree with the Court that in that case it is without jurisdiction; there is no consent.
But by merely taking note of this state of affairs, the Court in my view  was unduly passive. It should at least have put the question: How credible is a system where a State of its own free will has chosen to have (certain categories of) its legal disputes settled by the Court  but, after having done so, can exempt from that system certain specific actions it intends to take because it has doubts about their compatibility with international law. Is not the very essence of that system the exclusive competence of the Court to evaluate that compatibility? That system is a fragile one and, as I said in my separate opinion, it would not have been beyond the Court’s mandate as guardian of the Statute, to draw attention to that fragility and to the risks to which it is exposed . Again: an exhortation but motivated by the desire to strengthen the system. Such a proactive approach, which could not have been mistaken for activism because it respected the law as it stands, would not have been amiss.
The examples I have given illustrate how much the Court is handicapped by the principle of consent. Could the European Court of Justice have rendered such important and influential decisions as the van Gend and Loos or the Costa-ENEL judgments which have broken new ground, if its jurisdiction had not been firmly founded in the EECTreaty? 
III The judgment and the Parties to the dispute

Does the Court has a special responsibility towards the Parties relating to matters which – strictly speaking – are not, directly or indirectly, included in  their submissions?  Is it the duty of the Court not only to decide the case within the confines of the submissions but also to express its view on the future conduct of the Parties in implementing the judgment?
A typical example of the latter approach is the Gabcikovo/Nagymaros case between Hungary and Slovakia. In 1977 the two countries had concluded a highly complex treaty for the development of hydro-electric energy through the construction of a system of dams in the Danube. In the nineteen-eighties serious differences of opinion arose over the implementation of the plan, in particular about its ecological consequences. In the end Hungary abandoned the works and suspended the treaty whereupon Slovakia unilaterally put into effect a variant of the plan on its own territory in order to meet its own energy needs. In a reaction Hungary terminated the treaty. In 1993 the Parties concluded a Special Agreement to submit the dispute to the Court. The Court was asked to evaluate the legality of the conduct of the Parties both with regard to the suspension and termination of the treaty by Hungary  and the construction and putting into operation of part of the system by Slovakia. The Court was also asked to decide on the legal consequences arising from its judgment. From the submissions it is clear that both Parties understood by ‘legal consequences’ in the first place ‘restitutio in integrum and compensation’.
The Court found that both Parties had violated their obligations under international law. Moreover, the Court concluded that the 1977 treaty was still in force and that, consequently, both Parties were obliged to implement it.
The Court could have left it at that and have further decided on the reparation due to either of the Parties. That would also have been in conformity with the Special Agreement where both parties had committed themselves to enter into negotiations on the modalities for the execution of the judgement ; thus the implementation issue could have been left to the Parties.
But the Court decided otherwise. It realized that it was not very helpful for the Parties to state that the treaty was still in force whereas the factual situation had dramatically changed. It therefore decided to interpret the term ‘legal consequences’ in a future-oriented way. After having given a declaratory judgment on the past conduct of the Parties, it now determined what their future conduct should be.
Let me read one sentence which contains in a nutshell what the Court saw as its task: “What is essential is that the factual situation as it has developed since 1989 shall be placed within the context of the preserved and developing treaty relationship in order to achieve its object and purpose in so far that is feasible. For it is only then that the irregular state of affairs which exists as the result of the failure of both Parties to comply with their treaty obligations can be remedied”. By choosing this approach the Court went beyond the usual parameters of what is understood by remedies.

The Court actually restructured the treaty regime, taking into account not only the changed factual circumstances but also the legal developments which had taken place since the conclusion of the treaty, in particular concerning the protection of the environment. “In order to evaluate the environment risks (a point of major concern to Hungary) current standards must be taken into consideration”. The Court escaped the reproach of creating new law between the Parties by recalling that the treaty itself obliged them to maintain the quality of the water of the Danube and to protect nature. To achieve this objective new norms have to be taken into consideration and new standards have to be given proper weight. 
The Court then gave specific and concrete guidance to the Parties when negotiating on the implementation of the judgment. In my view the approach taken by the court is a felicitous example of a proactive judicial policy directed  to a comprehensive  settlement of the dispute in order to re-establish a fruitful relationship between the Parties. It is certainly true that the Court could have taken a more limited approach  but the policy it chose was certainly in line with its main function, viz. to decide disputes in accordance with international law
Another example of such proactive approach, be it in a less striking way, can be found in the judgment in the Kasikili/Sedudu island case between Botswana and Namibia, another case brought by Special Agreement. In the Agreement the Parties asked the Court to determine the boundary between them around Kasikili/Sedudu island and the legal status of the island, a rather straightforward request.

The Court found that the boundary followed the northern channel of the river Chobe, which run around the island, and that the island belonged to Botswana. It thus did exactly what the Parties had asked it to do. But that is not yet the end of the story, because after this finding the Court referred to a joint communiqué of a more general nature in which the Presidents of the two Parties resolved, i.a., that navigation should remain unimpeded including free movement of tourists (which was of vital importance for the losing Party, Namibia). The Court concluded therefrom that there shall be unimpeded navigation for craft of their nationals and flags in both channels of the river around Kasikili/Sedudu island and it made this conclusion part of the dispositif.
While Judge Oda was of the view that, since this matter was not part of the Special Agreement and the issue of navigation had not been included in the submissions, it should not have been dealt with in the operative part, Judge Koroma stated that the Court was entitled to lay down terms which not only determined the boundary as such but would contribute to the peace and stability between the two States. The Courts finding should therefore in his view not be regarded as extra-legal.

I myself stated in my separate opinion that, since the communiqué was part of an ongoing effort to settle the boundary dispute peacefully, the Court could and even should consider the Special Agreement in its context together with related statements and documents and conclude to obligations of conduct, even if the Special Agreement merely asked for a declaratory judgment.

Although the Court did not expand on the reasons for this additional finding, as it did in Gabcikovo/Nagymaros, it is in my view clear that it acted in order to give guidance to the Parties in finding a definitive settlement of the dispute.

I strongly believe that such a proactive judicial policy serves the interests of the Parties and enriches the Court’s mission, provided the “extra’s” given by the Court rest on a solid legal basis. It is not for a court of law to make moral recommendations or to suggest political measures. Both in Gabcikovo/Nagymaros and in Kasikili/Sedudu the Court referred to existing legal obligations, thereby placing the relations between the Parties in a wider perspective. In the first case the Court explicitly referred to new norms relating to the environment and the utilization of international watercourses, in the second to obligations ensuing from a bilateral document.
It can be readily admitted that not all cases lend themselves to such an approach. But whenever the possibility is there and the relations between the Parties make such an approach commendable, the Court should not shy away from using available opportunities which may contribute to an effective solution of the dispute.
IV The judgement and the development of the law

This type of proactive policy differs from that mentioned by Fitzmaurice, namely the function of the judge to utilize those aspects of the case in hand which have a wider interest or connotation, in order to make general pronouncements of law and principle that may enrich and develop the law. Such an approach seems to be diametrically opposed to that of Chief justice Roberts of the US Supreme Court who said: “Judges must be constantly aware that their role is limited. They do not have a commission to solve society’s problems, as they see them, but simply to decide cases before them according to the rule of law”.
These two propositions refer to statements by a Court relating to issues which are incidental to the case before it but are not strictly necessary for its ruling Such statements may take the form of obiter dicta but may also be contained as part of the dictum-oriented reasoning. An example of the former is the famous obiter dictum on obligations erga omnes  in the Barcelona Traction case (1970).  This obiter dictum which was only faintly related to the case in hand, was a clear signal to the international community that the South West Africa II judgment was not the last word. As such, it can be said to have functioned as a significant contribution to the interpretation and development of the law.
An example of the latter is the reference in the Gabcikovo/Nagymaros case to the new principles and norms on the protection of the environment; here the Court stated in a general sense : “that the need to reconcile economic development with protection of the environment is aptly expressed in the concept of sustainable development”. 

It is, however, noteworthy that the Court used the term ‘concept’ of sustainable development which is more neutral than the term ‘principle’ of sustainable development would have been since the latter has a clearer legal connotation The terminology chosen is as such a sign of judicial restraint.
And it is judicial restraint that seems to characterize the Court’s jurisprudence of the last ten years. This was very clear in the Court’s decision in the Arrest Warrant case where it refused to deal with the issue of universal criminal jurisdiction in spite of the fact that it had explicitly stated that the non ultra petita rule (the Parties had not asked the Court to rule on  the issue of universal  jurisdiction although they had given it a great deal of attention in their written pleadings) cannot preclude the Court from addressing certain legal points in its reasoning, in particular the question whether the Belgian investigating judge, in exercising his purported universal jurisdiction, complied in that regard with the rules and principles of international law .By abstaining, however, from doing what it said it was entitled to do, and instead exclusively concentrating on the question of immunity, the Court made a logical mistake. Immunity means immunity from jurisdiction; if there is no jurisdiction, the question of immunity does not arise.
What is may be of even greater importance is that the Court willfully abstained from using the opportunity (which does not come that often) to provide clarification on a matter which, while being of great topical value, is highly controversial. Such clarification would, as President Guillaume said in his separate opinion, have been in the interest of all States, including Belgium in particular. As a result we have an interesting clash of views on the issue of universal jurisdiction between President Guillaume and three judges who wrote a joint opinion, but no authoritative opinion of the Court itself.
This judicial restraint is also noticeable in the field of the legality of the use of force. The Court has had ample opportunity to expose its view on the way the prohibition of the use of force and the right of self-defence has to be interpreted in the beginning of the 21st century. It did so in three cases (Oil Platforms, Construction of a Wall and Congo-Uganda) even if it missed the chance to do so in the Kosovo cases because of lack of jurisdiction.
In the Oil Platforms case the Court could have easily disposed of the case without even dealing with the alleged illegality of the use of force by the USA. However, in an upsurge of misplaced  activism it decided to give that issue prime place in its reasoning and even in the dispositif. As far as I know this is the first time that an obiter dictum found a place in the operative part of a judgment. It did not, however, add new elements to the traditional interpretation of the prohibition of the use of force..
In the advisory opinion on the construction of the wall in the occupied Palestine territories the Court dealt with the right of self-defence, which was invoked by Israel as justification for the construction of the wall. It contended that a number of Security Council resolutions had explicitly recognized the right of States to use force in self-defence  against terrorist attacks and “therefore surely recognizes the right to use non-forcible measures to that end”.
The Court,  however, merely stated that Art. 51 of the Charter recognizes the existence of an inherent right of self-defence in the case of an armed attack by one State against another State and that Israel did not claim that it had been attacked by another State. But the Court failed to note that art. 51 does mention an armed attack but not an attack by a State and that this was recognized in the Sec. Council resolutions adopted after 9-11. It regrettably by-passed an element the legal implication of which marks undeniably a new approach to the concept of self-defence, although the issue had been explicitly raised by Israel.

The Court was, in my view, again unduly reticent when it dealt with the right of self-defence in the Congo-Uganda case. Uganda alleged to have been the victim of attacks by irregular bands acting  from Congolese territory; it invoked the right of self-defence when it invaded the Congo, which in its view had actively supported these bands. Relying again on its interpretation of Art. 51 as requiring an armed attack by a State, the Court found that the attacks were not attributable to the Congo and that consequently Uganda was not entitled to use force in self-defence. Then the Court stated that there was no need to respond to the contentions of the Parties as to whether and under what conditions contemporary international law provides for a right of self-defence against large-scale attacks by irregular forces. It certainly would have not been amiss if it nevertheless had done so; the contentions of the Parties had brought this highly topical and controversial issue within the context of the case. By refraining from dealing with it, the Court has foregone a precious opportunity to provide clarification on a number of questions which are of primordial importance in present-day international society but still are largely obscure from a legal point of view.
A court may have sound reasons not to rule on issues which are not strictly necessary for the determination of the petitum. One may wonder, however, whether this is the most meritorious attitude for a Court which is the principle judicial organ of a world community which has to cope with a multitude of problems and where lawlessness is rampant and thus could benefit from guidance in the legal field.

The Court increasingly is dealing with cases concerning what President Higgins called ‘cutting-edge’ issues. This allows the Court to play a more preponderant role in delineating the law than it was able to do in the past.
I am certainly not in favour of judicial activism which may turn into a self-destructive trap. But neither am I in favour of a form of judicial restraint that closes windows which need to be opened and thus may end up in becoming barren. Earlier I used the word ‘proactive’.  In one of my dictionaries I found the following meaning of that term: “Having an orientation to the future, anticipating problems and taking affirmative steps to deal positively with them rather than reacting after a situation has already occurred”. I find this attitude reflected in what Sir Robert Jennings, that wise and erudite man, once wrote: “The primary task of a court of justice is not to ‘develop’ the law, but to dispose, in accordance with the law, of that particular dispute between the particular parties before it. This is not to say that development is not frequently a secondary part of the judge’s task….. And it is to say that any development should be integral and incidental to the disposal according to the law of the actual issues before the court. For the strength of ‘case law’ is precisely that it arises from actual situations rather than being conceived a priori”.
