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Substance & Procedure in the Law Applicable to Torts:

Harding v Wealands and the Rome II Regulation
Relevant Legislative Provisions
· The Road to Rome II – Legal Background
· Commission Proposal (22 July 2003) (presented pursuant to Article 250(2) of the EC Treaty – co-decision procedure);
· Opinions thereon, including EESC Opinion (2/3 June 2004) and House of Lords, EU Committee, 8th Report (Session 2003-04);
· European Parliament Report on the Commission Proposal (Rapporteur Diana Wallis MEP), adopted in Committee by the Committee on Legal Affairs (27 June 2005), and in plenary, at first reading (6 July 2005);

· Modified Commission Proposal (21 February 2006);

· Political agreement reached in Council of the EU in April 2006 (under the Austrian presidency);
· JHA Council-Approved version, incorporating the recitals discussed during the meeting of the Committee on Civil Law Matters on 5 May 2006 (19 May 2006);  

· Common Position adopted by the Council of the European Union (by QMV) (25 September 2006); 
· Communication from the Commission to the European Parliament concerning the Common Position of the Council (27 September 2006). 

· Common Position adopted by the Council of the European Union (25.9.06) 

Article 1.3 (Material scope)

This Regulation shall not apply to evidence and procedure, without prejudice to Articles 21 [Formal validity] and 22 [Burden of proof]. 

Article 15 (Scope of the law applicable) 
The law applicable to non-contractual obligations under this Regulation shall govern in particular:

(a) the basis and extent of liability, including the determination of persons who may be held liable for acts performed by them;

(b) the grounds for exemption from liability, any limitation of liability and any division of liability;

(c) the existence, the nature and the assessment of damage or the remedy claimed;

(d) within the limits of powers conferred on the court by its procedural law, the measures which a court may take to prevent or terminate injury or damage or to ensure the provision of compensation;

(e) the question whether a right to claim damages or a remedy may be transferred, including by inheritance;

(f) persons entitled to compensation for damage sustained personally; 

(g) liability for the acts of another person;

(h) the manner in which an obligation may be extinguished and rules of prescription and limitation, including rules relating to the commencement, interruption and suspension of a period of prescription or limitation.

Article 20 (Multiple liability)

If a creditor has a claim against several debtors who are liable for the same claim, and one of the debtors has already satisfied the claim in whole or in part, the question of that debtor's right to demand compensation from the other debtors shall be governed by the law applicable to that debtor’s non-contractual obligation towards the creditor.

Article 22 (Burden of proof)

Article 22 of the Common Position provides that: 

1. The law governing a non-contractual obligation under this Regulation shall apply to the extent that, in matters of non-contractual obligations, it contains rules which raise presumptions of law or determine the burden of proof.

2. Acts intended to have legal effect may be proved by any mode of proof recognised by the law of the forum or by any of the laws referred to in Article 21 [Formal validity] under which that act is formally valid, provided that such mode of proof can be administered by the forum.
Article 26 (Public policy of the forum)

The application of a provision of the law of any country specified by this Regulation may be refused only if such application is manifestly incompatible with the public policy (‘ordre public’) of the forum.

· Commission Proposal (22.7.03)

Article 24 – Non-compensatory damages

The application of a provision of the law designated by this Regulation which has the effect of causing non-compensatory damages, such as exemplary or punitive damages, to be awarded shall be contrary to Community public policy.
· 1980 Rome Convention

 Article 10 

1. The law applicable to a contract by virtue of Articles 3 to 6 and 12 of this Convention shall govern in particular:

(a) interpretation;

(b) performance;

(c) within the limits of the powers conferred on the court by its procedural law, the consequences of breach, including the assessment of damages in so far as it is governed by rules of law;

(d) the various ways of extinguishing obligations, and prescription and limitation of actions;

(e) the consequences of nullity of the contract.

2. In relation to the manner of performance and the steps to be taken in the event of defective performance regard shall be had to the law of the country in which performance takes place.

· European Parliament Report on the Commission Proposal (Rapporteur Diana Wallis MEP), adopted in Committee by the Committee on Legal Affairs (27 June 2005), and in plenary, at first reading (6 July 2005).  Proposed amendments 42 and 43 (rejected by Commission and Council): 
Article 12

Contentions as to applicable law

Any litigant making a claim or counterclaim before a national court or tribunal which falls within the scope of this Regulation shall notify the court or tribunal and any other parties by statement of claim or other equivalent originating document of the law or laws which that litigant maintains are applicable to all or any parts of his/her claim.

Article 13

Determination of the content of foreign law

1. The court seised shall establish the content of the foreign law of its own motion. To this end, the parties' collaboration may be required.

2. If it is impossible to establish the content of the foreign law and the parties agree, the law of the court seised shall be applied.
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