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Competition Law Forum Plenary Meeting: 6 December 2006

Competition Issues in the Media

 Discussion Note from the Chair on Some Significant Current Issues

1. The media sector in Europe has been exhaustively reviewed by the competition authorities in recent years. To take one category of case alone, on a recent count there had been 134 EC merger cases in the media, leading to five prohibitions, four other Phase II cases and six Phase I clearances with undertakings. In addition, a number of major media mergers (e.g. TPS /Canalsatellite/Vivendi and Carlton /Granada) have been dealt with by national authorities. There have been many behavioural cases before the Commission and national authorities and, furthermore (but outside the scope of this plenary meeting) State aids cases in the media have also raised significant issues.
2. In television as in other media, the ability to deliver the most attractive content to the target audience, preferably on an exclusive basis, is key to a broadcaster’s success. Exclusive access to premium live football rights has been one of the key drivers of the take-up of pay-tv in many countries and retention of such rights by free-to-air operators has been seen as a crucial part of their response to the loss of audience to pay-tv. In cases such as Joint selling of the media rights to the FA Premier League, the effects on competition of the packaging and sale of such rights have been considered, both from the horizontal and vertical perspective. Joint selling of rights by clubs in the same league on the one hand reduces competition between the clubs to sell their rights and, on the other hand, allows for more valuable packages to be offered to broadcasters.  It also allows the clubs involved to distribute the proceeds of sale in such a way as to help maintain the (sporting) competitiveness of all the clubs in the league. Downstream, in typically quite concentrated broadcasting markets, with network effects giving rise to high barriers to entry, securing such rights may be an effective way of entering the market, or challenging an incumbent. Tying up the most valuable national rights for long periods, or selling them all to a single buyer, may therefore from this perspective be seen as a deterrent to new entry, with possible foreclosure effects.  Regulatory intervention, however, may prevent competition in the market from achieving the most efficient outcome and optimising consumer welfare.
3. Premium movie rights may also be important drivers of success in TV broadcasting and the rights sold by the major Hollywood studios, typically through output deals (under which the studio agrees to supply its entire production of films over a given period) are of particular value in this respect. The European Commission began an investigation some years ago into the possibility of such output deals with the incumbent broadcaster constituting a barrier to entry in the French pay-tv market. Whilst this investigation was not pursued, following an instance of successful competition for such rights by a new entrant, limitations on the duration of output agreements have appeared in the remedies proposed in a number of media merger cases.  The Commission also investigated the horizontal effects throughout the EU of most favoured supplier clauses, commonly included in such output deals, identifying a concern that the existence of a network of such clauses might inhibit price competition between studios. The case was settled by the majority of studios and has not proceeded further. More recently in Spain, the competition authorities have investigated the horizontal effects of various aspects of the market conduct of studios, in both the pay-tv and theatrical exhibition markets.
4. The Commission decision and CFI judgment in the Sony/BMG case provides fertile ground for analysis of both legal and economic issues, for example:
· What is the standard of proof required to demonstrate the strengthening of a position of collective dominance?

· How should the Airtours conditions be applied?
· What is the legal status of a Statement of Objections and what evidence is needed to rebut the preliminary adverse position which it sets out?
5. The publicly funded broadcasting sector is of great economic, as well as cultural significance in many Member States. A stable funding base, committed for some time ahead, may enable a public sector broadcaster to pay more for valuable content rights, or to invest more heavily in production assets and projects, or in innovative forms of content or delivery, than its private sector counterparts. One may see such features, for example, in the UK radio sector, where the recent slump in advertising revenues has coincided with a period of increased investment by the BBC, whose audience and funding probably exceed those of the entire private sector. Ofcom, the UK's media and telecoms regulator does not, generally speaking, have powers of content or economic regulation over the BBC.  Ofcom is, however, able to carry out market impact investigation assessments of new services launched by the BBC and the first such assessment is now in progress.

6. Markets in the media are typically two-sided markets, in which operators' economic models depend upon two distinct, though often linked, demands, for example from viewers on the one hand and from advertisers or sponsors on the other hand. In such markets, network effects can favour the incumbent and raise barriers to entry. In the pay-tv sector, if a single platform contains the majority of services and commands the majority of audience, competitors at several levels may seek access to the incumbent platform, or to its content. For example, in the News Corp / Telepiu case (which concerned the merger of the only two satellite pay-tv operators in Italy, market reaction led to an offer to the Commission of remedies which:
· restricted the periods for which the incumbent could acquire certain premium content on an exclusive basis;
· restricted the incumbent from acquiring exclusive rights for pay-tv platforms other than satellite;
· required a wholesale offer of premium content to competitors on other platforms; and
· obliged the incumbent to offer access on the part of competitors to the technical platform.
Such remedies were considered to maximise the opportunities for new competitive entry in the context of what was seen as a merger to near monopoly, justified primarily on efficiency (consumer benefit) grounds. The concepts in News Corp / Telepiu have been developed further by the French competition authorities in their recent conditional clearance of the TPS / Canal Satellite merger.
7. Recent technical developments have led to consideration of the importance of links between different types of media and telecommunications service. BSkyB has launched a broadband internet service and acquired a specialist broadband operator, Easynet. BT has launched a broadband television content service, Vision, with a reported on-demand download service for Hollywood blockbuster movies.  With some regularity, new means of delivering audiovisual content are bruited, for example BitTorrent has recently been reported as having several content partnerships with major film studios for the purposes of an on-line content service to compete with Apple's iTunes. Triple- or quadruple-play offerings are contemplated by telecoms operators and broadcasters. Parts of the media audience, it appears, are very willing to migrate from traditional to new media platforms. In the UK, advertising revenue on the internet overtook that on radio some time ago and now, it is reported, has exceeded that on ITV. In such a world, how secure is the current market position of any broadcaster, or any platform operator?

 

8. These are some of the questions which may be considered by our panel of speakers on 6 December, but they represent only a fraction of the competition issues raised by the vibrant, fast-changing media world. We hope that those attending will feel free to raise for discussion many issues outside the scope of the planned presentations.

 

	 DOCPROPERTY "cpFooterText"  

	
	1
	4 December 2006



