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financial statements and management responsibility

UK Companies Act requirements

Directors of every company shall prepare for each financial year:

· a balance sheet; and

· a profit and loss account (s226).

These must give a true and fair view, and comply with the Act’s requirements as to form and content.

If a company is a parent company the directors must also prepare group accounts (s227).

These must also give a true and fair view and comply with the Act’s requirements.

The company’s accounts must be approved by the board of directors and signed on behalf of the board by a director (s233).

Directors must prepare a directors’ report:

· a fair review of the development of the company and subsidiary undertakings and position at year end;

· stating any amount recommended to be paid as dividend.

The Act sets out the content requirements.

The accounts, directors’ report, directors’ remuneration report and auditors’ report must be laid before the company in general meeting (s241).

Copies must be sent to every member, debenture holder and everyone entitled to receive notice of general meetings at least 21 days beforehand (s238).

Copies must also be sent to the registrar of companies within 7 months of the year-end for public companies, 10 months for private companies (s242 and s244).

Liability

· If annual accounts are approved which do not meet the Act’s requirements every director party to their approval who knows or is reckless as to compliance is guilty of a criminal offence and liable to a fine (s233).

· There are criminal offences and fines if the directors’ report is not laid and delivered to the registrar of companies (s234A).

· There are also criminal offences and fines for failure to lay accounts (s241).

Liability for misleading accounts

· Potential criminal and regulatory offences if the misleading information is disseminated with intent to deceive.

· Position on civil liability is not entirely clear.  By analogy with the position of auditors it is thought directors are only liable for a negligent misstatement to existing shareholders – not investors more generally.

UK Listing Rule Requirements

· UK listed companies must issue annual report and accounts as soon as possible after they are approved and within 6 months of the year end.

· Accounts must comply with issuer’s national law and UK GAAP, US GAAP or IAS.

· A preliminary statement of annual results and dividends must be notified to a Regulatory Information Service without delay after board approval and within 120 days of the year-end.

· A half yearly report must be published within 90 days of the end of the period.

· Innovative high growth companies listed under Chapter 25 must also publish a quarterly report.

· No specific provisions on responsibility for this information but

-
an issuer must take all reasonable care to ensure any statement or other information it notifies to an RIS or makes available is not misleading, false or deceptive and does not omit anything likely to affect the import of such statement, forecast or other information; and 


-
if a director is knowingly concerned in a breach of the Listing Rules, 
the UKLA can impose a financial penalty or censor the director.

UK Combined Code

· UK listed companies must report on how they apply the Code principles and state whether they comply with the Code’s provisions and, if they do not, provide an explanation.

· The board should present a balanced and understandable assessment of the company’s position and prospects.

· The directors should explain their responsibility for preparing the accounts.

· The board should establish formal and transparent arrangements for considering how they should apply the financial reporting and internal control principles and for maintaining an appropriate relationship with the company’s auditors.

· The annual report must contain a report that the board has conducted a review of the effectiveness of the group’s system of internal controls, a section describing the audit committee’s work in discharging its responsibilities and a reason if there is no internal audit function. 

· Guidance on the non-executive directors’ liability recognises that the time they devote to the company’s affairs is significantly less, although their duties are the same, and that their detailed knowledge and experience of the company’s affairs is less than an executive director.

Transparency Obligations Directive

· Directive requires an issuer to publish its annual financial report, half-yearly financial report and interim financial statements.

· The reports must be made available to “the public throughout the European Union”.

· The Directive’s objectives include “ensuring investor confidence through equivalent transparency throughout the Community”.

· Article 7 says “Member States shall ensure that responsibility for the information to be drawn up and made public…. lies at least with the issuer or its administrative, management or supervisory bodies and Member States shall ensure that their laws, regulations and administrative provisions on liability apply to issuers, the bodies referred to above or persons responsible within the issuers”.

· Financial Markets Law Committee says arguably this broadens the class of person to whom the issuer owes a duty.  If so this would in practice affect the approach to information included.  Liability need not lie in negligence – an alternative option would be to use regulatory controls and sanctions.  Problem of potential multiple liability in different jurisdictions, which should also be resolved.

Proposed Directive Concerning Annual Accounts

· Draft published 27 October 2004.

· Objective is to enhance further confidence in the financial statements and annual reports published by European companies.  Shareholders and other stakeholders need reliable, complete and easy accessible information.

· Follows the Company Law Action Plan (2003) and an on-line consultation on this initiative (April-June 2004).

· Proposed that Member States shall ensure that the members of the administrative, management and supervisory bodies of the company are collectively responsible towards the company for ensuring that the annual accounts and the annual report are drawn up and published in accordance with the requirements of the Fourth Directive.

· Generally there was support for this proposal in the consultation.
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