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ENFORCEMENT 
Topics for discussion 

To assist comparative analysis the meeting should preferably focus on enforcement powers that attempt to address contraventions of the authorisation. Some issues that could be considered are: 
· What are the formal enforcement powers? How frequently are they resorted to in practice? What are the objectives of deploying such powers: secure compliance, deter others etc? What is the general policy on enforcement of the agency? 
· Is there a policy in relation to which allegations to investigate? Does risk assessment feature in such policy? How systematic are such assessments? 
· What factors are taken into account regarding decisions to announce the prospect of investigations? Is there a formal policy regarding publicity and disclosure? 
· What factors determine the level of financial penalties imposed? How important is the role of senior management? How is settlement influenced by the fact that the regulator has issued a sanction? 
· How often is recourse thought to civil and administrative remedies such as injunctions and prohibition orders? In which situations would recourse be sought to one or the other? 
· Is there a role for criminal sanctions given the availability of financial penalties? What factors inform the choice between prosecuting and imposing financial penalty? 
· What role do proactive approaches to compliance play in the overall enforcement policy of the agency? Can firms receive one-to-one advice regarding their compliance practices? How are firms encouraged to go beyond mere compliance with the law? 

· What factors determine the choice between proactive and punitive methods of enforcement? What firm specific characteristics are taken into account, such as size, customers (retail/wholesale) etc? 
· How can proactive and punitive approaches to enforcement be reconciled within the overall enforcement policy of the agency? 
· To what extent can best practice be developed to apply to all situations? What case specific features may preclude the development of such guidance? How far could such guidance be transferable to other regulated industries? 
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ENFORCEMENT 

Background 

Introduction 

Effective enforcement is a key ingredient for the success of any regulatory design. Just as selective deployment of enforcement techniques can remedy defects in legislative frameworks, failures to detect and rectify prohibited behaviour may reduce legislation to mere paper exercises. This paper highlights questions pertinent to the effectiveness of enforcement practices that could be pursued at the 3rd Quarterly Meeting of the Regulation Forum. The issues considered include problems posed by individual enforcement mechanisms, means of reconciling compliance based approaches with those based on deterrence, and the extent to which the best practice can be developed to apply across the three sectors. 

Scope: contraventions of licence or authorisation conditions 

All regulators possess a variety of enforcement powers to secure compliance with licences, authorisations and other statutory prohibitions and obligations. To assist comparative analysis the focus of the meeting should be on powers that attempt to address contraventions of the licence or authorisation conditions. 

Enforcement pyramid 

The applicable Energy and Telecoms legislation embrace an ‘enforcement pyramid’ concept whereby authorities deploy increasingly interventionist regulatory methods as offenders continue to infringe and less interventionist actions as they come to comply. Thus, in cases where it appears that a company is contravening a condition, authorities may issue a provisional order (Ofgem) or notification (Ofcom) indicating the nature of the alleged breach and specifying the period within which the company is to respond or to comply. If upon expiry the breach has not been remedied authorities, after considering representations that may have been made, may confirm the provisional order, issue final order (Ofgem) or serve an enforcement notice (Ofcom). The terms of the order or notice are then enforceable in civil proceedings, typically for an injunction, or any other appropriate remedy. The authorities can levy penalties of up to 10 per cent of the offending company’s turnover where it is considered to be appropriate. Ultimately Ofcom, but not Ofgem, can issue direction suspending provider’s entitlement to supply services where there have been ‘serious and repeated’ contraventions of the conditions and where attempts to take proceedings described above have failed to remedy the situation. Such direction may require the provider to compensate its customers for loss or inconvenience suffered due to the suspension. Provision of services in contravention of the direction is an offence punishable by a fine upon conviction.

Akin to energy and telecoms legislation, Financial Services and Markets Act appeals to the escalating approach to enforcement to the extent that warning notices are required prior to formal imposition of a sanction. In this respect the FSA has a range of instruments any number of which can be employed in a particular enforcement situation. These include prohibition orders, public censure, financial penalties, withdrawal of approval as well as the right to apply to Court for civil remedies such as injunctions. Under the Act the FSA has further power to prosecute for criminal offences that carry prison sentences and liability to unlimited fines. 

Penalties 

Some of the more punitive sanctions, like the financial penalties, were introduced into the sectors by recent enactments of the Utilities, Communications and Financial Service and Markets Acts in the years 2000 and 2003. Interesting questions would therefore be: 

Are formal enforcement powers actually being used? 

Official figures suggest that formal powers are used sparingly. In 2004 Ofgem imposed only one financial penalty and Ofcom issued only one enforcement notification. At the FSA the number of enforcement actions actually fell in the first year after N2. What are the possible reasons behind this scarce use of powers: lack of resources, risk of undermining cooperative relations with the regulated, ineffectiveness of particular methods in deterring breaches, ambiguity regarding fault of the alleged offenders? Or is it the case of mere availability of coercive powers that stimulates compliance in anticipation of penalties? Do these powers assist the regulators in ‘persuading’ companies into compliance? If so, which powers achieve this purpose better: prosecutions, penalties, withdrawal of authorisation? 

Investigations 

Investigations play an important role in determining efficacy of the authorities’ enforcement activity. Although some level of investigation is necessary to ensure that regulations agencies enforce are in fact being complied with, unnecessary investigations may absorb resources otherwise available for other aspects of enforcement such as dissemination of advice. Moreover, investigative processes cause operational disturbances and managerial disruptions to firms and worsen regulatory relationships if proved unfounded. The Hampton Report (2005) identifies inflexible inspections as one source of inefficiencies, commenting that the level of inspections often seems higher than is necessary to achieve regulatory outcomes. The Report recommends comprehensive risk assessment to inform all aspects of regulatory lifecycle including data collection, investigations and prosecution. 

Are investigations initiated in response to a complaint or is there a more preventative approach to investigations? What factors influence the decision whether to investigate apparent contraventions? Are there comprehensive policies towards investigations in the three sectors? How far does risk assessment permeate decisions to investigate or to pursue case further? How systematic are such risk assessments?

Publicity 

Naming and shaming the offenders provides a potent instrument in any regulatory toolkit. The practice can inflict reputational penalties that greatly exceed the value of monetary fines as well as signal other companies what behaviour is and is not acceptable. However, premature disclosure of investigations can penalise a firm even if it is ultimately cleared of the allegations. Share prices can tumble as soon as the prospect of investigations is announced. 

The policies adopted by the regulators regarding this issue are some what divergent. Ofgem, for instance, has issued the decision to publicise all determinations to launch investigations into alleged contraventions. FSA, on the other hand, adopts a more cautious approach of not announcing the existence of investigation unless it is absolutely necessary to secure market confidence or to protect consumers, such as where the investigation is of an unauthorised activity. 

Given the potential impact of such announcements is there a case for central coordination of publicity policy? What factors could be taken into account when deciding whether to make an announcement in order to avoid unfairly damaging regulated firms and reducing confidence in the market? Are there cases where presumption not to disclose can apply and vice versa? Are these situations consistent across the three sectors? At what stage of an investigation should an announcement be made? What should be the content of announcement bearing in mind possible statutory constraints?

Administrative remedies: monetary penalties 

The power to fine offenders without recourse to the courts has been recently introduced in all three sectors. Administrative fines are more expedient than court proceedings and could reduce the burden of time and worry placed on business under threat of prosecution. At the same time fines allow the regulators to direct prosecutions to the gravest of infringements. Indeed, Hampton recommends that administrative penalties should be available for all UK regulators. 

On the other hand, fines do not ensure that the cause of contravention is put right and may in fact remove the cash that firms could spend to remedy the problem. Firms may treat fines as normal business costs and pass them on to customers and employees. Excessive fines may cause financial collapse and prejudice firm’s innocent stakeholders. Thus there is a need for balance to be struck between removing benefits of contravention and deterring companies from future breaches on the one hand, and avoiding unfair damage to innocent parties on the other. All three of regulators are required to produce statements of policy on financial penalties by legislation. Legislation requires all three regulators to produce policy statements with respect to determination of financial penalties. What factors are taken into account in determining the amount of financial penalty? How far does the objective of deterring other firms in the sector influence the decision? Is the objective of removing gains made from the contravention counterbalanced by the cost of the remedial action? Is the size of the offender considered? Is the policy systematically invoked? How consistent are the approaches across the three sectors? 

Private actions for damages 

Legislation in all three sectors allows private action against the offender to recover losses suffered as a result of the contravention. Is this an adequate avenue for redress? Can the authorities negotiate adequate compensation for the affected parties? Is there a need for a formal power to issue compensation orders?

Criminal sanctions: prosecutions 

Availability of administrative penalties and instruments like public censure reduce the need to criminally punish corporations. At the same time demands on the authority’s resources require prosecutions to be restricted to the most serious cases where moral condemnation is required. Given the availability of alternative instruments is there still a case for corporate criminal liability? Should prosecutions be restricted to individual employees given the difficulty of attributing criminal fault to corporations? What stances do regulators adopt on this matter? 

Proactive enforcement 

Often there will be situations where deterrence based techniques considered above may not be suitable to deal with the contravention. Indeed, the FSA has emphasised that intervention by the supervisors is usually sufficient to deal with those that stray off track. In many instances provision of information and advice may be enough to secure compliance with the regulations. In this regard the Hampton Report identified the unmet need for the advice, particularly among the SME’s which do not have the people or the time to monitor changing legal requirements or actively seek out regulatory advice. How proactively is advice disseminated across the regulated sectors? Can firms personalise advice available on regulators’ web sites? Can firms receive opinions regarding the compliance practices they implement? Do authorities carry out evaluations of the effectiveness of the advice provided? How systematic are such evaluations? What other strategies employed to stimulate self-regulatory capacity of businesses? Are firms encouraged to adopt practices in excess of “mere” compliance with the regulations? Are examples of best practices and codes readily available and accessible? 

In many instances no single instrument may be suitable for securing compliance. Some cases may require resort to both persuasive and punitive approaches. The challenge for the regulators is to reconcile these two approaches. Escalating enforcement towards more interventionist techniques provides one solution to this challenge. Is such approach flexible enough to deal with different instances of non-compliance? For instance, Ofgem’s attempts to secure compliance by Transco have lasted over five years since1999. Are there ways of introducing more flexibility into the process without jeopardising due process rights of the alleged offenders? What other methods do regulators employ to reconcile persuasion with punishment in order to secure compliant behaviour?

Comparative analysis and divergence in approaches 

The purpose of the meeting is to share experiences and identify common problems across energy, telecoms and financial services sectors. Yet sector specific issues may preclude development of common solutions. The importance of sector specific impediments is perhaps best illustrated by the Government’s decision to confine Utilities Act to the energy sector despite it being designed for the utilities sector generally. The issue is then to what extent can sector specific factors preclude cross sector guidance on enforcement policy? As the Hampton Report illustrates there may still be many instances where common guidance is both possible and desirable. 
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