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One of the reoccurring themes of the first ten years of WTO dispute settlement is undoubtedly the relationship between the principles of the world trading system and policies aimed at objectives and interests which are commonly referred to as “non-trade values”, i.e. environment, health, labour, and human rights to name but a few. The tensions between these objectives and the trading system are not new, in fact some of them are “GATT phantoms” still haunting the WTO.
 They are also not limited to dispute settlement, but affect ongoing negotiations and policy-making in the WTO as well. What is new, is the public awareness of these tensions and their influence on the perception of the WTO by the global community. Furthermore, these tensions reveal some fundamental and systemic challenges faced by the WTO regime. In fact, tensions between trade and non-trade objectives and their possible solution lie at the heart of the emerging system of global economic governance. Since the WTO dispute settlement mechanism is one of the prominent features of this system, it is more than appropriate to assess the relationship of trade and non-trade objectives in light of WTO dispute settlement in the last ten years.

The present paper aims to contribute to this analysis by focussing on GATS, in particular on Art. XIV of the agreement, the general exception clause. This may come as a surprise in light of the limited case-law decided under GATS hitherto. Yet, it is vital that the services trade is taken into consideration when discussing non-trade issues. Most contributions to the academic and political debates about trade and non-trade issues have focussed on trade in goods and on intellectual property rights. Nevertheless, the tensions between different trade and non-trade objectives are at least as prevalent and contentious in the field of trade in services because of the regulatory complexity of many services sectors and the inter-personal proximity of services production and consumption. The debates about trade and non-trade issues are just beginning to discover the GATS implications on non-trade policies: GATS and the environment
, GATS and human rights
, GATS and cultural diversity
 are recent themes of the “trade and non-trade” debates.

The paper is organised in four parts: It begins with a brief discussion of what exactly is meant by non-trade values, interests or policies. While many commentators and observers seem to agree on various aspects, there is surprisingly little theory on conceptual issues. Due to space constraints I will only be able to ask some questions in this context without being able to offer thorough answers. In the second part of the paper, I will briefly sketch the interpretation methods and mechanism employed by the Appellate Body to resolve some of the tensions between trade and non-trade objectives. Again, I have to restrict myself and will therefore only highlight those methods which I consider the most important ones. The next two sections form the main part of the paper. I attempt to shed some light on the potentials and limits of Article XIV GATS. In section 3 of the paper I will analyse the potentials of Article XIV by looking at the relationship between GATS and fundamental societal values expressed in the ordre public as evidenced in the Pane’s and the Appellate Body’s interpretation of Art. XIV in US – Gambling and Betting
. In the following section I intend to explore the limits of Art. XIV. I will first consider the possibility to consider human rights within the context of Art. XIV and then study the impact of GATS on cultural diversity, in particular the relationship between GATS and the Draft UNESCO Convention on cultural diversity currently under negotiations. The paper will conclude with a summary and an outlook. 

I. (Free) trade and non-trade … values, interests, or policy objectives?
Before embarking into an analysis and debate about how the WTO Appellate Body attempted to strike a balance between free trade and other values and interests it seems useful to reflect for a moment on what we mean by non-trade values and interests. 

To begin with, the term “non-trade values” or “non-trade interests” is not a legal term. Of the multilateral agreements covered by the DSU, only the Agreement on Agriculture (AoA) explicitly refers to “non-trade” issues. Art. 20 (c) AoA requires Members to take non-trade concerns into account in the agricultural negotiations. Yet, no precise definition of the term is provided in the agreement nor is there a consensus among WTO members what it means. Reference is usually made to the protection of the environment, the viability of rural areas, food safety and security and animal welfare.
 

Until today, neither Panels nor the Appellate Body have explicitly used the terms “non-trade values”, “non-trade interests” or “non-trade objectives”.
  Sometimes, the parties of a dispute have referred to non-trade concerns, but this terminology has not been taken up by the dispute settlement institutions.
 The closest reference is a passage of the Appellate Body in EC – Tariff Preferences in the context of determining the nature of the Enabling Clause. The Appellate Body stated that it was irrelevant for the determination whether a provision is an exception in WTO law “that the provision governs "trade measures" rather than measures of a primarily "non-trade" nature.“
 

While WTO law and its application through dispute settlement are relatively silent about non-trade values, the same cannot be said about scholarly writing, where non-trade objectives or values are frequently discussed. However, there is no consensus of what these policies are and how they can be approached conceptually.

To begin with, there is no common terminology. May authors refer to the respective values as “non-trade”.
 Conceptually, this term is not without problematic implications. It suggests a dichotomy of trade and other objectives and a possibility of conflict. When talking about trade and non-trade aspects such as hierarchy and mutual exclusiveness often seem to be part of the picture. Other commentators referred to the respective non-trade policies as “trade and…” issues.
 The term “trade and …” is more neutral than the term “non-trade”, but it is also less clear on whether the relationship between trade and the other objectives is conflictive, it suggests that these other policies are outside of the trading system. 

Thomas Cottier and Matthias Oesch have recently contributed to the terminology by referring to “other legitimate policy goals”.
 They have argued that the provisions of WTO law which protect these goals are of the same value as the key constitutional principles and that they are part of a well-balanced multilateral trading system. Other legitimate policy goals are constitutive in the process of accommodating trade and non-trade concerns. I have much sympathy with this approach, because it is neither normatively neutral (as the term “trade and…”) nor does it automatically imply conflicting values (such as “trade and non-trade”). The term “other legitimate policy goals” underlines the legitimacy of the “other” policies independently of the trading system, but also suggests that trade policies and “other policies” can be considered of equal importance. Nevertheless, I will continue using the term “non-trade” in this paper mainly for reasons of convenience. 

There is not only no agreement on terminology, there is also no consensus of what counts as “non-trade” values. A random search through leading journals in the field suggests that the following policies and objectives are referred to as “non-trade” in academic literature
: Environmental policies, labour rights and issues, competition, investment, intellectual property rights, cultural issues, health and safety concerns, human rights, universal and public services and political questions such as promotion of democracy or reducing support for terrorism. 

In light of this impressive list and the little debate about whether all these can truly be considered non-trade values in the context of our debate, one is tempted to quote Justice Potter Stewart who famously said this concerning the definition of pornography: “I shall not today attempt further to define the kinds of material I understand to be embraced within that shorthand description; and perhaps I could never succeed in intelligibly doing so. But I know it when I see it.”
 It seems to me that this could equally be said about non-trade values. No one knows how to define them, but everyone agrees what they are.

Despite the temptation to leave the debate here, I will nevertheless try to contribute some thoughts on the concept of “non-trade” values and how they can be approaches mainly in order to stimulate the debate on these issues. To begin with, I suggest that it is more useful to speak about trade policy values or objectives and not about trade values or trade objectives. Trade has only one value or an objective: Exchange of goods or services for the benefit of the parties involved in the exchange. What we are discussing here are policies, not trade. 

What are trade policy objectives? One way of looking at it would be to define trade policies as policies, which are directed at regulating international trade. Such policies can promote or facilitate international trade, they can attempt to limit or reduce international trade or they can direct and guide international trade. One could therefore argue that trade policies are policies aimed at influencing quantity and quality of international commercial relations. Yet, in many contexts trade policy is not an end in itself, but rather uses trade measures to pursue other policies.

In its advisory opinion 2/00 on the Cartagena Protocol the ECJ pointed to this fact. Commission and Council disagreed on whether the Cartagena Protocol was a trade agreement according to Art. 133 ECT or an environmental agreement according to Article 175 EC Treaty. Essentially, the Commission adopted a functional approach relaying on the instruments employed (trade restrictions) and their effects on trade, while the Council invoked the policy objectives pursued with the agreement. The ECJ agreed with the Council:

[T]he fact that numerous international trade agreements pursue multiple objectives and the broad interpretation of the concept of common commercial policy under the Court's case-law are not such as to call into question the finding that the Protocol is an instrument falling principally within environmental policy, even if the preventive measures are liable to affect trade relating to LMOs (=Living Modified Organisms). The Commission's interpretation, if accepted, would effectively render the specific provisions of the Treaty concerning environmental protection policy largely nugatory, since, as soon as it was established that Community action was liable to have repercussions on trade, the envisaged agreement would have to be placed in the category of agreements which fall within commercial policy.

A functional approach to defining trade and non-trade policies is therefore not very promising. Another approach of dealing with the concept of non-trade policy objectives would be to focus on those objectives, which the Appellate Body may legitimately consider when deciding a case. Since the Appellate Body can only apply WTO law to a case (it can also use other rules of public international law, but not actually apply them to a dispute
), a modest, but useful start would be to consider those values which the WTO legal system considers as values which may legitimise a deviation from trade rules. They can be found in the general exception clauses of the key agreements (e. g. Art. XX GATT, Art. XIV GATS, Art. 73 TRIPS), specific exception clauses and specific references to other values. I would therefore suggest that these values can be considered as “non-trade” policy objectives. They would include 

· public order and public morals (Art. XX (a) GATT, Art. XIV (a) GATS, Art. 27:2 TRIPS)

· national and international security (Art. XXI GATT, Art. XIVbis GATS, Art, 2.2 TBT, Art. 73 TRIPS) 

· environmental protection (Art. XX (g) GATT, Art. 2.2 TBT, Art. 27:2 and 27:3 TRIPS)

· health concerns (Art. XX (b) GATT, Art. XIV (b) GATS, Art. 2.2 SPS, Art. 2.2 TBT, Art. 27:2 and 27:3 TRIPS)

· cultural issues (Art. IV GATT, Art. XX (f) GATT)

· core labour standards, in particular the prohibition of prison labour (Art. XX (e) GATT)

· consumer protection such as prevention of deceptive practices and data privacy (Art. XX (d) GATT, Art. 2.2 TBT, Art. XIV (c) GATS, Section 5 (d) Annex on Telecommunications)

· public policy regulation such as universal access and prudential measures (Section 5 (a) Annex on Telecommunications, Section 2 (a) Annex on Financial Services)

Some non-trade policy objectives discussed above are missing from this list, most notably “human rights” and many of the so-called social policies. The challenge to dispute settlement will therefore be how those non-trade values not mentioned in the WTO agreements can be accommodated with the objectives just mentioned. I will return to one possibility in part 4 of the paper.

II. Methods of balancing trade and non-trade objectives

Having discussed some of the possible non-trade objectives and interests, it seems appropriate to reflect now about the methods used by the Appellate Body to balance these objectives and values with the provisions of the WTO legal system. 

First and foremost, the notion of necessity needs to be mentioned. The Appellate Body developed a jurisprudence of balancing trade and non-trade policy objectives concerning the notion of “necessary” in Art. XX GATT. Famously, the Appellate Body held in Korea  – Beef that the determination of whether a measure is necessary “involves in every case a process of weighing and balancing a series of factors which prominently include the contribution made by the compliance measure to the enforcement of the law or regulation at issue, the importance of the common interests or values protected by that law or regulation, and the accompanying impact of the law or regulation on imports or exports.”
 Arguably, the exercise of weighing and balancing which is required according to this concept is the most important tool of balancing trade and so-called non-trade policy goals. 

There are however at least two other methods which deserve further attention: The principle of interpretation in deference to national regulatory autonomy and the principle of considering other international agreements as relevant context for the interpretation of WTO law. 

An interpretation in deference to national regulatory autonomy would mean that the Appellate Body uses an interpretation which leaves more space to national autonomy if the terms of an agreement are ambiguous.
 This approach can be based on the notion of in dubio mitius, which means that the interpreter should choose that meaning, which is the least restrictive on the sovereignty of the parties, if the term to be interpreted has different meanings. In EC – Hormones the Appellate Body confirmed the importance of this approach for the interpretation of WTO law and held that “in dubio mitius applies in interpreting treaties, in deference to the sovereignty of states. If the meaning of a term is ambiguous, that meaning is to be preferred which is less onerous to the party assuming an obligation, or which interferes less with the territorial and personal supremacy of a party, or involves less general restrictions upon the parties.” The Appellate Body added “We cannot lightly assume that sovereign states intended to impose upon themselves the more onerous, rather than the less burdensome, obligation (…)” 
 
The third method employed by the Appellate Body to accommodate non-trade values and the trading system was highlighted in United States – Shrimp. The Appellate Body interpreted the term “exhaustible natural resources” according to Article XX(g) GATT inter alia with reference to the United Nations Conventions on the Law of the Sea (UNCLOS), the Convention on Trade in Endangered Species of Wild Fauna and Flora (CITES), Agenda 21 and a resolution adopted in conjunction with the Convention on the Conservation of Migratory Species of Wild Animals.
 The third method is therefore the use of other international agreements to interpret WTO provisions. There is considerable debate on who must be a member of those conventions and how they can be applied in WTO dispute settlement.
 Nevertheless,  there is agreement that the Appellate Body is entitled to use other agreements at least if all WTO members including those involved in the dispute are parties of the agreement.

III. A case study of the potentials of Article XIV GATS: US – Gambling and Betting
(1) The case

Until today the Appellate Body had only limited opportunity to address the GATS. Apart from three cases where GATS played a minor role
, the first “GATS only” case was Mexico- Telecommunications.
 However, this case primarily dealt with the Annex on Telecommunications and the so-called Reference Paper on regulatory principles in telecommunications. The first case involving substantive GATS issues was the dispute between the US and Antigua of Internet gambling.
 It concerned the scope and interpretation of Schedules of Specific Commitments, of the GATS market access provision (Art. XVI GATS) and of the general exception clause of Article XIV. The dispute concerned mainly the question whether the U.S. could prohibit Internet gambling or whether such a prohibition constituted an unlawful barrier to trade in services. In the context of trade and non-trade policy objectives the dispute can be described as one evolving around the conflict between free trade in (Internet gambling) services and considerations of public security (money laundering, financing organised crime), the protection of minors (underage gambling) and protection of consumers (fraud, pathological gambling)). 

An ambivalent picture emerges, when one assesses the US – Gambling and Betting case in light of the three methods to reconcile trade and non-trade policy objectives discussed above. On the one hand, the Appellate Body upheld the Panel’s broad interpretation of Art. XVI:2 GATS. The Appellate Body therefore accepted that the prohibition of a service (gambling and betting) through one method of supply (Internet) could be considered a “zero quota” and therefore a prohibited quantitative restriction of market access. Clearly, such an interpretation, though defensible under standard methods of treaty interpretation, is not guided by the idea of in dubio mitius or deference to national regulatory choices. Moreover, it can even be argued that the Appellate Body disregarded the dividing line between market access and domestic regulation in WTO law.
 

On the other hand, the Appellate Body held that the U.S. prohibition was almost entirely justified under Article XIV GATS and thus reversed the Panel’s findings on this issue. Since I consider Art. XIV GATS the key provision of reconciling trade and non-trade policy objectives within the GATS framework, I will focus on this part of the Appellate Body report leaving aside the interpretation of Art. XVI. 

(2) Article XIV(a) GATS: “public morals” and “public order”

To recall, Art. XIV (a) GATS covers measures “necessary to protect public morals and or to maintain public order”. A footnote (Footnote 5) to this provision states: “The public order exception may be invoked only where a genuine and sufficiently serious threat is posed to one of the fundamental interests of society.” Art. XIV (a) GATS is therefore similar to Art. XX (a) GATT, which is, however, limited to public morals.

At the outset it should be noted that this was not only the first case of the Appellate Body to consider Art. XIV GATS, but also the first case ever in which a “public morals/public order” defence was adjudicated.
 Until today, neither panels of GATT 1947 nor the Appellate Body have applied Art. XX (a) GATT. This is another reason why this case is so special and interesting.

However, the Appellate Body’s interpretation of the terms public morals or public policy is relatively limited.
 This owed to the fact that Antigua only appealed the Panel’s reasoning on a very limited ground: Antigua contested that the Panel failed to determine the standard set out in footnote 5 to Article XIV(a) GATS. The Appellate Body rejected this argument by pointing to the Panel’s explicit reference of footnote 5.
 Since the Appellate Body made no further findings on public morals or public order, the Panel’s reasoning must be considered as guidance. Even before the ubiquitous reference to dictionary definitions, the Panel made an important observation on the general sensitivities associated with the interpretation of public morals and public order: 

“We are well aware that there may be sensitivities associated with the interpretation of the terms "public morals" and "public order" in the context of Article XIV.  In the Panel's view, the content of these concepts for Members can vary in time and space, depending upon a range of factors, including prevailing social, cultural, ethical and religious values.  Further, the Appellate Body has stated on several occasions that Members, in applying similar societal concepts, have the right to determine the level of protection that they consider appropriate.  Although these Appellate Body statements were made in the context of Article XX of the GATT 1994, it is our view that such statements are also valid with respect to the protection of public morals and public order under Article XVI of the GATS.  More particularly, Members should be given some scope to define and apply for themselves the concepts of "public morals" and "public order" in their respective territories, according to their own systems and scales of values.“

This passage shows that the Panel clearly adhered to the principle of giving deference to national regulatory autonomy. Based on the ordinary meaning of the terms, the Panel then defined public morals as “standards of right and wrong conduct maintained by or on behalf of a community or nation”
 and public order as referring to “the preservation of the fundamental interests of a society, as reflected in public policy and law. These fundamental interests can relate, inter alia, to standards of law, security and morality”.
  

The Panel then referred to “supplementary means of interpretations” without relating them to the methodology of Art. 31 and 32 of the Vienna Convention: A separate opinion of Judge Lauterpacht in an ICJ case, quotations from two WTO Trade Policy reviews, a quote from a draft convention debated in the Economic Committee of the League of Nations and examples from other jurisdictions, including the EC.
 However, since all of these references related specifically to gambling they cannot directly be used to establish the scope of the public morals/public order exemption. 

Based on the Panel’s analysis and arguments, it can be said that there is a margin of discretion for WTO member states to define for themselves what they constitute public order or public morals. This definition must, however, be backed by evidence of relevant national policies or legislation. Nevertheless, the determination of the scope of public morals and public order is not entirely left to the Member states. As the Panel stated, the respective values and interests which the challenged measure seeks to protect must be values of the people within a community or a nation as a whole. This seems to include distinct regional values. Furthermore, the Panel’s arguments suggest that WTO dispute settlement organs will accept public morals or public order defences more readily if there is some evidence of an international consensus on certain values or at least if there are other jurisdictions in the world where similar values are held. In this context, international agreements may come into play. If an multilateral agreement would support a country’s reliance of the public morals/public order defence, Panels and the Appellate Body could use this as context of WTO law as suggested above.
 

Yet, it is not clear whether a transnational moment would always be required to justify reliance on public morals/public order or whether a WTO member could also rely on this defence, if it claims values unique to its population. Employing the principle of deference to national regulatory autonomy, such a claim could also be accepted. 

For the time being, it is only safe to conclude that the following non-trade policy objectives are covered by Art. XIV (a) GATS and therefore are very likely also to be covered by Art. XX (a) GATT:

· internal security, in particular fight against criminal offences (in casu money laundering, fraud and organised crime) and 

· protection of youth and other vulnerable groups (in casu people susceptible of gambling addiction, i. e. pathological gambling)

Both policy objectives obviously lead to a number of important further questions. For example, how serious doe the criminal offences have to be to be considered part of public morals/order? Can the two objectives also be interpreted to include the broader notion of consumer protection? Concerning the policy objective of protection “vulnerable groups”: Who might be considered “vulnerable” in this context? Are social, ethnic and linguistic minorities also protected. In particular, could a radio or television quota for contents produced in the native language of indigenous people be defended under Art. XIV (a) GATS? It should be clear that the two policy objectives derived from US – Gambling and Betting leave ample room for further interpretation. I will return to this room in the next section. Before I do so, it seems useful to briefly mention the second element of Article XIV (a), the notion of necessity, in particular in light of the importance of this element for the balancing of trade and non-trade policy objectives.

(3) Art. XIV (a) GATS: “necessary”

In US – Gambling and Betting, the Appellate Body further clarified and refined its jurisprudence concerning necessary and gave some indications on how to approach the determination of the necessity of a measure. The Appellate Body rejected the Panel’s decision that the U.S. policies and measures were not necessary because the U.S. could have and should have entered into consultations with Antigua on regulating or reducing Internet gambling, a measure which would have been less trade restrictive. The Appellate Body correctly ruled that this possibility was not “reasonable available” to the US, because the results of consultations are uncertain and not capable of comparison with the specific measures.
 

In analysing the term “necessary”, the Appellate Body made some interesting clarifications of its jurisprudence on this issue. The Appellate Body repeated that the determination of necessary is an “exercise of weighing and balancing”. The Appellate Body suggested the following sequence of arguments and determinations for this exercise.

First, the relative importance of the interests and values furthered by the challenged measure must be determined. Secondly, the contribution of the measure to the realization of the ends pursued by it, must be considered. Thirdly, the trade-restrictiveness of the challenged measure must be considered. In this context, a comparison between the challenged measure and possible alternatives, which are reasonably available should be undertaken. Lastly, the results of the comparison between the trade impact of the challenged measure and of an alternative measure should be considered in light of the importance of the interests at issue. In other words, the level of importance of the interest at stake must be proportionate to the trade-restrictiveness: If the values pursued are “vital and important in the highest degree”, even a complete restriction on trade may be justified.

The Appellate Body also specified when a measure can be considered reasonably available: 

“The requirement, under Article XIV(a), that a measure be "necessary"—that is, that there be no "reasonably available", WTO-consistent alternative—reflects the shared understanding of Members that substantive GATS obligations should not be deviated from lightly.  An alternative measure may be found not to be "reasonably available", however, where it is merely theoretical in nature, for instance, where the responding Member is not capable of taking it, or where the measure imposes an undue burden on that Member, such as prohibitive costs or substantial technical difficulties.  Moreover, a "reasonably available" alternative measure must be a measure that would preserve for the responding Member its right to achieve its desired level of protection with respect to the objective pursued under paragraph (a) of Article XIV.”
 

This statement is particular importance, because it addresses a question which has been raised by earlier GATT and WTO jurisprudence. Arguably, GATT and WTO dispute settlement practice suggested that higher enforcement costs of the alternative measure or an increased administrative burden are not necessarily considered in the context of reasonable availability.
 This would, of course, have serious implications on WTO members especially developing countries with limited resources. The Appellate Body’s ruling in US – Gambling and Betting seems to indicate that higher enforcement costs or increased burden do not per se rule out the availability of an alternative measure. However, if the burden becomes “undue”, a measure cannot be considered reasonably available.

(4) Conclusion

To conclude, it can be argued that the Appellate Body’s ruling in US – Gambling and Betting clearly showed the potentials of Art. XIV GATS. Through an interpretation of public morals and public order which leaves much discretion to the Members and an interpretation of necessary which also leaves more room for Members to choose different methods, this part of the Report seems to strike and adequate balance of trade and non-trade policy objectives in this context. Nonetheless, this must be seen against the broad interpretation of the specific commitments of the US and Art. XVI GATS. This interpretation in fact only created the problem, which the Appellate Body sought to rectify through its interpretation of Art. XIV.

IV. Stretching the limits of Art. XIV GATS 

Having discussed some the interpretation of Art. XIV (a) GATS in US – Gambling and Betting, it now seems suitable to consider how far this interpretation can be used to balance trade and other non-trade policy objectives under GATS. In this section of the paper, I consider two, which seem of particular interest: Human rights and cultural diversity.

(1) Human rights: The ECJ’s Omega Spielhallen judgement as guidance?

A 2002 Report of the High Commissioner on Human Rights
 and publications by various NGOs have highlighted the relationship between trade liberalisation in services and the protection of human rights. Much of this debate has focused on so-called second generation human rights, i.e. economic and social rights such as the right to water
 or the right to education. However, first-generation human rights can also be affected. 

As pointed out above, human rights are not recognised as such as non-trade values by the world trading system. The question therefore arises whether human rights can be considered under other objectives, in particular under the definition of public morals or public order under Art. XIV GATS or Art. XX GATT
 as advanced by the Panel and the Appellate Body in US – Gambling and Betting. The protection of core and fundamental human rights clearly is a standard of “right conduct maintained by or on behalf of a community or nation”
 and concerns “the fundamental interests of a society, as reflected in public policy and law”.
 

In this context, it may be useful to consider the recent ECJ judgement in Omega Spielhallen.
  The case also concerned an entertainment service, which was prohibited by the authorities on the basis of public order grounds. Omega, a German company operated a so-called “Laserdrome”, an installation, in which participants “fire” at each other with sub-machine-gun-type laser targeting devices. Participants wear sensory tags fixed on their jackets so that a hit on one of the participants can recorded. Omega used equipment produced by a British supplier and operated the game under a franchising contract with the British company. According to the German authorities the game played in the “Laserdrome” was in essence “playing at killing people”. Therefore the authorities prohibited the operation of this game. Omega claimed a violation of the freedom to provide services according to Article 49 EC. The Federal Administrative Court referred the case to the ECJ for a preliminary ruling and asked whether the prohibition of the “Lasedrome” game could be justified on the basis of the derogation clause of Art. 46 EC read in conjunction with Art. 55 EC. According to this provision the freedom to provide services shall not prejudice laws, regulations or administrative actions taken on grounds of public policy, public security and public health.

The ECJ defined public policy similar to the Panel’s definition in US – Internet Gambling. The Court held: “Public policy may be relied on only if there is a genuine and sufficiently serious threat to a fundamental interest of society (…).”
 Even though the Court stated that the derogation, like any derogation from a fundamental freedom, needed to be interpreted strictly, it went on to recall “that the specific circumstances which may justify recourse to the concept of public policy may vary from one country to another and from one era to another. The competent national authorities must therefore be allowed a margin of discretion within the limits imposed by the Treaty (…).”
 This clearly resonates the Panel’s approach quoted above.

The Court went on to argue that the protection of fundamental rights, in particular human dignity could be included in the definition of public policy: 

“In this case, the competent authorities took the view that the activity concerned by the prohibition order was a threat to public policy by reason of the fact that, in accordance with the conception prevailing in public opinion, the commercial exploitation of games involving the simulated killing of human beings infringed a fundamental value enshrined in the national constitution, namely human dignity.  (…) [T]he Community legal order undeniably strives to ensure respect for human dignity as a general principle of law. There can therefore be no doubt that the objective of protecting human dignity is compatible with Community law (…) Since both the Community and its Member States are required to respect fundamental rights, the protection of those rights is a legitimate interest which, in principle, justifies a restriction of the obligations imposed by Community law, even under a fundamental freedom guaranteed by the Treaty such as the freedom to provide services (…).”
 

Having established that the protection of human dignity falls within the scope of the public policy derogation, the Court recalled that a restriction on a fundamental freedom must be proportionate. In this context the ECJ made an interesting finding concerning the possibility of different levels of protection in the different Member states of the EC: 

“It is not indispensable (…) for the restrictive measure issued by the authorities of a Member State to correspond to a conception shared by all Member States as regards the precise way in which the fundamental right or legitimate interest in question is to be protected. (…) [A]s is apparent from well-established case-law (…) the need for, and proportionality of, the provisions adopted are not excluded merely because one Member State has chosen a system of protection different from that adopted by another State (…).”

Even though comparisons between the EC and the WTO should be treated with extreme caution, a comparison between the jurisprudence of the ECJ and the Appellate Body can provide useful insights. In fact, Panels and the Appellate Body have used ECJ judgements as references to support their interpretation of WTO law.
 Since the Court’s and the Panel’s general approach to public policy under the EC treaty and to public policy under GATS are similar, it can be argued that there is scope to consider fundamental human rights in Art. XIV (a) GATS and therefore also in Art. XX (a) GATT. 

This of course raises the question which human rights should actually be considered and to what extend. While many will agree that human dignity, human health and life are among the candidates, other human rights in particular freedom of speech and freedom of religion are more problematic. Nevertheless, I believe that the reference to the Omega case clearly provides an opportunity for further debates.

(2) Cultural diversity: The Draft UNESCO Convention as reference agreement?

The relationship between trade and culture has been a thorny one ever since the establishment of the post-war multilateral trading system.
 In particular, the treatment of audiovisual media has been difficult (see Art. IV GATT).With the inclusion of services in the multilateral trading system, the impact of GATS on cultural policies has become an issue of public attention.
 

In this context, a recent initiative within the United Nations Educational, Scientific and Cultural Organisation (UNESCO) is worth mentioning. In September 2004, the General Conference of UNESCO requested the Director-General to submit at its next session (October 2005) a Preliminary Draft of a “Convention on the Protection of the Diversity of Cultural Contents and Artistic Expressions”. The over-all purpose of such a convention would be to recognise the importance of cultural diversity in an legally binding international treaty and to enable states to protect their cultural activities. In particular, UNECSO expects that such a convention would protect cultural diversity against “the threats of globalisation”.
 Supporters of this idea argue that such a convention could be used as a reference agreement if and when a national measure of cultural policy would be challenged on the basis of a GATS commitment

In fact, the Convention seems to enable its Parties to take measures which could infringe GATS obligations. For example, according to Article 6 (1) of the April 2005 version of the Draft Convention
 “each Party may adopt measures aimed at protecting and promoting the diversity of cultural expressions within its territory”. Such measures could include “measures which in an appropriate manner provide opportunities for domestic cultural activities, goods and services among all those available within the national territory for their production, dissemination, distribution and enjoyment, including provisions relating to the language used for such activities, goods and services” and “measures aimed at providing domestic independent cultural industries effective access to the means of production, dissemination and distribution of cultural goods and services”. Such measures of promoting and protecting national cultural goods and services could, however, come into conflict with existing national treatment commitments under Art. XVII GATS. 

Art. 14 of the April 2005 Draft provides for measures promoting the development for a dynamic cultural sector in developing countries “with a view to facilitating access to their territory for the cultural goods and services of developing countries”. Art. 16 holds: “Developed countries shall facilitate cultural exchanges with developing countries by granting through the appropriate institutional frameworks, preferential treatment to artists and other cultural professionals and practitioners, as well as cultural goods and services from developing countries.” Such preferential market access for developing countries could, regardless of specific commitments, be in violation of the MFN principle of Art. II GATS. 

How could such potential conflicts be resolved? In absence of a formal hierarchy rule between the two instruments and given that a WTO panel or the Appellate Body would have to apply GATS and not a UNESCO Convention, it could be asked whether such a Convention could be used to interpret the GATS. As shown above, the Appellate Body used other international agreements when interpreting Art. XX (g) GATT. Could the UNESCO convention be used in a similar way? 

The answer to this question depends on whether there is a provision in GATS law that can be interpreted in light of the UNESCO convention. In this context, it is worth recalling that that Art. XX (f) GATT contains a specific clause referring to “national treasures of artistic, historic or archaeological value”. This provision could be interpreted in light of a UNESCO convention to include measures protecting cultural diversity. The Appellate Body would have to establish that the UNESCO convention constitutes context of Art. XX (f) GATT, because it could be considered a relevant rule of international law “applicable in the relation between the parties” (Art. 31 :3 (c) of the Vienna Convention).
GATS, however, does not contain a provision like Art. XX (f) GATT. This leads to the question whether any other term can be used An inclusion in public morals seems relatively far-fetched, because cultural diversity is not a matter of beliefs of right and wrong. Yet, a consideration within the meaning of public order cannot immediately be excluded. To recall public order refers to “the preservation of the fundamental interests of a society, as reflected in public policy and law.” The fundamental interests of society could include the preservation of certain domestic cultural goods and services. This view could be supported with the references of the Panel in US – Gambling and Betting to other international sources when assessing whether the prohibition of Internet gambling, or more generally the restriction of gambling and betting services, would fall under Art. XIV (a) GATS. Similarly, a Panel or the Appellate Body could decide that the UNESCO convention would constitute context of Art. XIV (a) GATS.
In the end, only future dispute settlement practice will show the extend to which Panels and the Appellate Body are willing to consider the non-trade values pursued by other international agreements even if these values are not explicitly recognised by the relevant WTO agreement. Recognising the values and policies pursued by the Draft UNESCO Convention when interpreting GATS would clearly meet the expectations of the drafters of that convention.

VI. Summary and outlook

The preceding analysis showed that Art. XIV GATS has the potential to be used as the sedes materiae for weighing and balancing exercises within the GATS framework. It can be expected that the principles developed by the Appellate Body in its Art. XX jurisprudence will influence future GATS cases as much as the Gambling and Betting case will influence future disputes involving Art. XX GATS.

The more difficult question concerns the possibility to include non-trade policy objectives, which are not explicitly recognised in the rather limited lists of objectives mentioned in Art. XIV GATS. If the Appellate Body is willing it can stretch the limits of Art. XIV further than one would initially anticipate with reference to other international experiences, such as the ECJ and its case law on the relationship between free movement and basic rights, and with references to other international agreements such as the draft UNESCO convention on cultural diversity. These approaches would of course be less important if the Appellate Body would interpret GATS commitments and obligations with greater deference to national regulatory autonomy. This could reduce the need to derive non-trade policy objectives from outside the WTO legal order and incorporate them into that order and would therefore make the task of balancing trade and non-trade policy objectives less onerous. After all, balancing trade and non-trade policy objectives should be “no more burdensome than necessary.”
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