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It is common for discussions about the history of arbitration in Latin America to register the traditional hostility of the region until a gradual awakening some thirty years ago. Accused of being an inhospitable region for alternative methods of dispute resolution,  antagonistic towards any attempt to move disputes outside of the domestic court structure and suspicious of any attempts by foreigners to gain a better deal than the locals.  The bulk of the blame for this approach was laid at the hands of one man: Argentine jurist and diplomat Carlos Calvo.

This traditional analysis does a disservice both to Dr Calvo and to a region that for many years was at the forefront of arbitration until the advent of an inglorious dark age from which it began to emerge about thirty years ago.

In order to justify this revisionist theory of the history of arbitration in Latin America, I will ask you to ste back in time to June 1824 about a mile away from here in the Palace of Westminster where a politician and barrister of Lincoln's Inn, Sir James Mackintosh, was addressing the House of Commons in the following terms:

"When Great Britain, I hope soon, recognises the states of Spanish America, it will not be a concession to them, because they do not need such recognition; it will be for the own interest of England, to protect commerce and shipping of its subjects, to achieve the best methods of cultivating friendly relations with important countries, and settle, through negotiations, differences that otherwise might end in war."

We know that Sir James was successful in his plea.  The Prime Minister George Canning was one of the greatest friends of the newly independent states emerging from the wars of independence. It is no accident that Canning House bears his name with pride.  

However, British enthusiasm for the continent recently released from Spanish domination was not altogether altruistic.  Latin America represented a huge new market and Sir James's speech was backed up by pragmatic economics.  The liberator, Simon Bolivar had sought to turn this interest into cash and men on a number of visits to London.  Financing proved difficult but recruitment to his cause was successful and in 1817 the first British detachment of 127 officers and 740 soldiers set off as the Venezuelan Hussars.  One, Daniel O'Leary was to rise to the rank of general under Bolivar.

By 1821, Bolivar's campaign was in full swing and he had no time for personal visits: instead he sent an agent, Luis López Mendez, who had come to London to look for the provision of ships, arms and uniforms for 10,000 men.  His interlocutor, James Mackintosh.  A contract was agreed for a less than modest 186,000 pounds sterling, paid for by Gran Colombia in government bonds issued with a face value of 310,000 pounds.  The material arrived on time in Cartagena de Indias in April 1822 but delivery was initially refused by Vice President Franciso de Paula Santander in light of the excessive cost.  After a debate concerning a renegotiation of the price, none other than Simon Bolívar acknowledged the contract as a matter of honour:  It was one of the first disputes between the two men who had opposing views as to the nature of the new continent.  

By this time, the Liberator's authority was already waning and repayment under the bonds was not forthcoming: a minister, Manuel José Hurtado, was sent to London to negotiate the debt.  Attempts to settle amicably failed.  No doubt conscious that a debt owed by a state recognised by the British Government would be a better credit risk, Mackintosh made his impassioned speech to the British Parliament.  

After the disintegration of Gran Colombia in 1830 into the states of Nueva Granada (Colombia), Venezuela, and Ecuador, repayment became even more problematic.  After two decades of renegotiation and failed settlements, patience ran out and, in an action far removed from the peaceful settlement of disputes advocated by Mackintosh in 1824, a squadron of five warships was dispatched by the British government to Cartagena to defend Mackintosh's claims.  On their arrival at daybreak on April 23, 1857 an ultimatum was sent by British Vice Admiral Houston Stewart to the Governor Narciso Jimenéz to pay the outstanding debt or risk bombardment.  Providentially, before the deadline expired, tropical disease broke out on the ships and Stewart had to seek the permission of the city authorities to bury the dead in the city cemetery.  The magnanimity of the local population in caring for the sick caused the Vice Admiral to seek a revocation of the order to bombard which, in the best British spirit of "fair play", was granted.  According to the sparse records available at the time, the dispute was eventually resolved by arbitration, although the nature of the proceeding and its eventual result I have not yet located. 

The Calvo doctrine

These events would not have been foreign to the traditional villain of the story.  In 1857, Dr Calvo was vice-consul of Argentina in Montevideo at the beginning of an illustrious diplomatic and legal career.  Eleven years later, in an effort to stop such gunboat diplomacy, he would expound in his magnus opus "Derecho internacional teórico y práctico" a theory of international law which would enter the psyche of Latin American states and leave its mark well in to the late twentieth century.  The theory was founded on a basic premise:  foreigners who invest in a state (or contract a debt with the state) have the same rights to protection as nationals of that state and cannot claim broader protection.  If they suffer a loss, they may only complain to the courts of the host state.  This was the famous Calvo doctrine - its fundamental aim was to remove disputes arising from foreign investments from the realm of diplomatic protection which, in the case of James Mackintosh, had been exercised by the British Government through the mission of Her Majesty's Navy.

Dr Calvo's theory would soon be tested: in 1873, the Mexican Minister of Foreign Affairs Lafragua sent a note to US ambassador Foster, stating that Mexico was not responsible for additionhal compensation for harm caused to foreigners during the civil war as clearly indicated by Dr Calvo's theory.  Foster responded that Dr Calvo was a young lawyer whose theories had not been accepted internationally.  This was the first of many rejections of the theory by the United States who saw it as a means of undermining the protection of its nationals abroad. 

As capital importers, the Latin American states saw Dr Calvo's doctrine as a means of safeguarding national sovereignty.  It removed the unilateral right of the investor's state to interfere militarily or politically on behalf of the investor and thus the possibility of humiliating the proud new states in the way faced by Colombia on daybreak of April 23, 1857.  If Dr Calvo's doctrine had been properly applied in the Mackintosh contract through the inclusion of the so-called Calvo clause, Mackintosh would only have had a right of redress before the Colombian courts for repayment of his debt.  After three centuries of Spanish domination, the states did not want to find their independence compromised by gunboat diplomacy of other European powers.  The doctrine was consequently adopted with virtual unanimity by the Latin American states at the First International Conference of American States held in Washington in 1889.  

Taken in its proper historical and political context, the Calvo doctrine was a brave attempt to rid the newly independent states of the yoke of foreign oppression and stand tall, confident in their own institutions and no longer dependent on the political whim of third states.  Some early Treaties of Friendship, Commerce and Navigation set out the doctrine in clear terms.  For example, Article 21 of the Treaty between Italy and Colombia of 1894 stated:

"Both Contracting Parties wish to avoid disputes which could affect their friendly relationship and agree that in connection with disputes involving private parties arising out of criminal, civil or administrative matters, their diplomatic agents will abstain from intervention, save in case of denial of justice or extraordinary or unlawful delay in the administration of justice…"

The doctrine was invoked frequently by Latin American governments when faced with military or diplomatic action.  Indeed, just over 100 years ago, the Venezuelan dictator Cipriano Castro invoked the doctrine when faced with a blockade of Venezuelan ports by German, Italian and British ships following its default on its external debt.  He issued a decree making it clear that the foreigners' claims were a purely internal Venezuelan affair under the jurisdiction of the Venezuelan courts.  Nestor Kirchner could not have done better!

Unfortunately, the doctrine in its rawest form had only served to polarise the positions of the United States and Europe on the one hand, and Latin America on the other.  The "old continent" and the United States did not believe that local courts would dispense justice to foreigners and so they rejected the Calvo doctrine as a whole.  It replaced one form of unilateralism, the gunboat of the investor's state, with another, the courts of the host state.  Insofar as it remained "doctrina hispanoamericana" rather than "doctrina universal" it never became part of customary international law. In order to reach a workable compromise, some movement was needed on both sides in an attempt to identify a mutually acceptable neutral ground.  

The neutral ground was discovered at the Second International Peace Conference held in the Hague in 1907.  It was at that conference that the Convention for the Peaceful Resolution of International Disputes was signed.  All of the Latin American states signed up to the Convention, which promoted the institution of compulsory bilateral arbitration treaties.  Under these treaties, in the event of a dispute between two states arising out of a private investor's interests, there would be neither gunboat nor local court, but an independent arbitral tribunal.

What did Dr Calvo think of this?  We will never know because he had died in Paris a year earlier.  Would he have considered neutral arbitration as a dangerous inroad into his doctrine?  I doubt it: his concern was to ensure equality between the local party and the foreigner and arbitration upheld this desire.  From the very moment that the gunboats returned to harbour following the 1907 Conference, Latin American states have constantly re-examined the doctrine and have pragmatically adapted it (sometimes tardily) to the evolving status of international law.

The first inroad – inter-state arbitration

Strict adherence to the Calvo doctrine was understandable when international law offered no options other than the local courts or the gunboat.  But the 1907 Convention created a new tool to ensure equality between states at the moment of dispute resolution, notwithstanding huge differences in economic or military power.  Examples of early bilateral arbitration treaties include the Honduras-Italy treaty of 1913 which provided for state to state arbitration of disputes arising from "unlawful acts or omissions" of either state or its public authorities that caused financial loss to the nationals of the other state. This treaty provides that, in the event of such a dispute, Honduras and Italy should sign a special agreement setting out the procedure for the resulting arbitration. If such an agreement is not signed, the arbitration will be conducted by a tribunal appointed by the Permanent Court of Arbitration (the "PCA") in The Hague, in accordance with the rules set out in the Convention for the Peaceful Settlement of International Disputes of 1899 and the resolutions of The Hague Conference of 1899. 

Inter-state arbitration as envisaged by the Italy-Honduras Treaty was clearly an inroad into the Calvo doctrine since it enabled a disgruntled foreign investor to seek the espousal by its home state of a claim which could then be resolved before an international tribunal.  Yet at the same time it was an affirmation of one of the underlying principles of the doctrine: equality between foreign and local citizens.  The theme was taken up again in the famous mixed claims commissions which had been constituted in respect of alleged expropriated property in Venezuela and Mexico.  

The claims commissions raised interesting questions concerning the validity of Calvo clauses contained in the agreements constituting the investments.  It was argued that those clauses limited recourse to the local courts, thereby excluding access to an international tribunal.  Interestingly, the majority (but by no means all) of the decisions considered that international law trumped a mere contractual arrangement and the jurisdiction of the commissions remained.  One needs only to look at the recent ICSID Annulment Committee decision in the case of Compania de Aguas de Aconquija v Republic of Argentina (2001) to realise how contemporary such questions remain.  In that case, an exclusive jurisdiction clause in a concession contract was held not to trump the right of the investor to access international arbitration through a treaty arrangement concluded between its home state and Argentina.

The second inroad – the multilateral conventions

In parallel to these advances in relation to inter-state arbitration to protect foreign property and investment, in the aftermath of the First World War, the international community was looking at ways of encouraging arbitration of disputes in purely private contracts.  The first step forward in this context was the 1923 Geneva Protocol on Arbitration Clauses.  Through this Protocol, sponsored by the League of Nations, signatory states agreed to recognise the validity of arbitration agreements, whether relating to existing or future differences between parties subject to the jurisdiction of different Contracting States.  Further, they agreed that their domestic courts, when faced with such an agreement, would enforce it and send the parties to arbitration.

This Convention was not a success in Latin America.  Although an arbitration clause was clearly a question for the consent of the parties, there was a lingering concern that in private arrangements parties should not be able to waive their basic right to court jurisdiction under the Calvo doctrine before they knew the nature of the dispute.  This approach had been sanctified by most of the region's arbitration laws through a two stage arbitration process in which the mere inclusion of an arbitration clause in the contract was not enough to ensure arbitration. Such a clause, known as the cláusula compromisoria, would have to be complemented by a specific submission agreement (the compromiso), once a dispute had arisen. The compromiso would usually have to include a precise description of the dispute submitted for arbitration, the identity of the arbitrators, the parties and their representatives. If one of the parties refused to conclude such a compromiso, the state courts would retain jurisdiction and resolve the dispute, notwithstanding the existence of the arbitration clause. The only option open to the party who wanted an arbitral resolution of the dispute was to bring a claim for breach of contract, in respect of which only damages would be awarded.  Obviously the reference of the Geneva Protocol to the validity of agreements to refer future disputes to arbitration cut straight across Latin American orthodoxy.  It is therefore perhaps an accident of history that Brazil, the last major state of Latin America to sign up to the New York Convention (in 2002), was actually at the forefront of arbitration in 1923 as the sole Latin American signatory to the Protocol.

The New York Convention of 1958 on the Recognition and Enforcement of Foreign Arbitral Awards represented a fundamental step in the history of international commercial arbitration and has been described as “the single most important pillar on which the edifice of international arbitration rests”.  It contains two key principles: firstly, all of the Contracting States agree to oust the jurisdiction of their state courts when faced with an arbitration clause; secondly, they would recognise and enforce any award made by a foreign arbitral tribunal without examining the merits of the dispute in question (subject to the possibility of a reservation of reciprocity).

In the same way as the Geneva Protocol, Article II of the New York Convention made no distinction between the cláusula compromisoria and the compromiso. The mere existence of an arbitration agreement, whether in the contract or pursuant to a specific submission, was sufficient to oust the jurisdiction of the state courts on the merits of the dispute.  

There was little enthusiasm for the New York Convention by the Latin American states at the time of its promulgation for the same reasons underlying their rejection of the Geneva Protocol.  However, as time passed, the countries of the region began to recognise that investment flows penalised non-signatory states given the additional legal risk for the foreign investor in finding its dispute before an unsympathetic state court.  

However, instead of simply signing up to the success of the New York Convention, promotion of international arbitration was first undertaken on a regional basis.  This was achieved through the adoption of the Inter-American Convention on Commercial Arbitration of 1975 (the Panama Convention) under the auspices of the Organisation of American States. This Convention reflected the objectives of the New York Convention within the context of the Americas: a written arbitration agreement for the resolution of commercial disputes (including future disputes) was to be given full effect and the Contracting States had to recognise and enforce arbitral awards made in other signatory states, subject to very limited exceptions based on procedural irregularity or public policy.  

By signing the Panama Convention, the signatory states clearly rejected the central tenet of the Calvo doctrine by agreeing to oust state court jurisdiction in respect of agreements with foreigners.  Perhaps the states considered that the protection afforded by the Calvo doctrine was not necessary between the Latin American states themselves.  Nevertheless, the philosophical objection to arbitration as a means of foreign investment dispute resolution had been irremediably compromised. As a consequence, and no doubt conscious of the need to attract foreign investment outside of the hemisphere, many Latin American countries subsequently adhered to the New York Convention. This led to a tradition of parallelism which has marked the development of international arbitration in Latin America: the adoption of a regional approach to legal problems already addressed on an international scale.

Nevertheless, the year the Panama Convention was signed was a turning point for the future of international arbitration in the region. Finally, Latin American states had realised the importance of arbitration as part of an institutional structure to attract foreign investment. At the same time, the Inter-American Commercial Arbitration Commission (IACAC) linked to the Organization of American States was founded. This institution established arbitral rules based on the Arbitration Rules of the United Nations Committee on International Trade Law (UNCITRAL). These rules benefit from a privileged status under the Panama Convention since it requires their automatic application to any arbitration agreement falling within the ambit of the Convention unless the parties express otherwise.

The third inroad – international arbitration at home

Once the multilateral conventions had been ratified, the region could begin to consider how best to use this new tool of international arbitration to its advantage.  The obvious response was to renew its own antiquated laws on the subject in order to create attractive seats for international arbitration.

In 1985, UNCITRAL published its Model Law on International Arbitration. The idea behind the Model Law was to promote a text which any country could adopt with minimal changes in order to facilitate the internationalisation, not only of the recognition and enforcement of awards, but also of the arbitral procedure and the respective roles of state courts and arbitral tribunals in the country in question. The initiative had been finalised by the leading practitioners and users of international arbitration and the result was a coherent model which was well adapted to the needs of international commerce.

The arrival of the Model Law was well-timed for Latin America: it offered legislators a means of integrating a new and modern legislation without the need to ‘reinvent the wheel’ and ensured that the lack of an arbitral tradition did not prejudice the quality of any new law. It was the best starting point for Latin America. Each country only had to examine whether or not it was necessary to add or reject certain elements in order to enable the law to be coherent with the legal system of the country in question. Mexico was the first country in the region to adopt the Model Law in 1993.  As a result it gained a competitive advantage. Other countries in the region which have followed the same route include Guatemala, Peru and Chile. 

Unfortunately, several countries did not opt for the Model Law but insisted on developing their own projects. They took certain elements of the Model Law but introduced aspects of their own historic arbitral procedures which they considered appropriate or which raised issues of public policy, without examining the effect of these elements on foreign parties. 

Whilst the movement towards new arbitration laws has been a regional one, the approach adopted by the various states has been far from uniform. It is therefore difficult to draw many common themes. However, the following basic principles have been adopted in the new laws:

· abolition of appeal rights on the merits to the local courts and limitation of challenge to issues of procedural fairness;

· separability of the arbitration clause (ie, it cannot be argued that the arbitration clause is invalid because of some other invalidity affecting the agreement);

· the favouring of institutional arbitration (various laws specifically highlight the function of institutional arbitration). For example, the Brazilian law (on its face) does not require the conclusion of a submission agreement in respect of institutional arbitrations. Likewise, the new Ecuadorean law makes it clear that the submission to institutional rules will govern the procedure as a whole.

In summary, the number of new laws passed in recent years demonstrates the priority being accorded by the region to arbitration as an effective means of dispute resolution and its importance to foreign investment.

The fourth inroad - investment treaties

Throughout the 1990s, Latin American states ratified ever-increasing numbers of bilateral treaties for the promotion and protection of investment (BITs). These treaties usually contain the right for a foreign investor to resolve by arbitration any dispute with the host state of the investment where the substantive protections provided by the treaty have been breached, thereby bypassing any need for diplomatic protection through espousal of the claim.  They are a natural extension of the bilateral arbitration treaties and the fcn treaties discussed earlier.  There are over 300 such treaties involving the region, more than twice the number in existence five years ago. Originally concluded to attract investment, the difficult economic climate has caused many investors to put the provisions to the test and Latin American states currently account for over 50% of the outstanding caseload of ICSID.

In addition to the Bilateral Investment Treaties, aggrieved parties should also consider the options available under the multilateral treaties signed by the trading regions, such as NAFTA and Mercosur, which contain similar provisions for intra-regional investment disputes (see NAFTA Chapter 11 and the 1994 Colonia and Buenos Aires protocols for Mercosur).

These tools take forward the ideas first embraced at the 1907 Peace Conference by providing a readily accessible neutral forum for the resolution of investment disputes which respects the equality of the parties.

Whither Dr Calvo?

Notwithstanding the practical adaptation of the Calvo doctrine throughout the course of this century as shown above, it retained a mythical status amongst public lawyers in Latin America who ensured that it was enshrined in the constitutions of their states.  From Guatemala to Peru and from El Salvador to Bolivia, the famous Calvo clause has found itself a place in the magna carta.  Not surprisingly the clashes with the developments described above have been frequent.  Argentina is one state which has already declared that the results of investment treaty arbitration shall remain subject to domestic constitutional control.  

As a practical consequence, by the turn of the new millenium, and nearly a century after his death, Dr Calvo's legacy in Latin America may appear limited.  Throughout the region, states have recognised the need to evolve and provide protections for foreign investors as one of the enticements to invest. Once democracy had re-established itself as the norm by the beginning of the 1990s, many countries were quick to adopt a free market economic model which advocated privatisation and liberal access for foreign investment.  In order to attract that investment, the region needed to provide a secure legal framework.  A strict approach to the Calvo doctrine would simply send would-be investors to other markets.  Does that mean we should consign Dr Calvo to the history books?

We should not forget that the mischief that Dr Calvo was seeking to avoid through his doctrine was the wrath of a state being a judge in its own cause, seeking remedies at the point of a cannon.  Its underlying principle was equality between the domestic party and the foreigner; the home state of the investor and the host state of the investment.  The wholesale adoption by Latin America of the doctrine at the beginning of the century is a rare example in the region's history of pulling together against foreign oppression and it gave them a negotiating position.  Without that negotiating position, there would have been no need for the capital exporting countries and Latin America to find a middle ground.  The pressure to find an alternative independent means of resolving disputes with equality between the parties would not have existed.  So perhaps we should be paying homage to Dr Calvo as the man whose doctrine engendered rather than poisoned modern international arbitration in the region.


