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1.  
To what extent have class actions been implemented in Australia and in Canada?

Australia:  

South Australian state class action:

r 43, Supreme Court Rules 1987

Jan 1987

federal class action:  


Pt IVA, Federal Court of


Mar 1992

Australian Act 1976

Victorian state class action:

Pt 4A, Supreme Court Act 1986

Jan 2000
Canada:


Quebec provincial regime:

An Act Respecting the Class Action
Jan 1979

Ontario provincial regime:

Class Proceedings Act, 1992

Jan 1993

British Columbia provincial regime:
Class Proceedings Act, 1995

Aug 1995

Saskatchewan provincial regime:

Class Actions Act, 2001


Jan 2002

St John’s Newfoundland and Labrador

provincial regime:


Class Actions Act, 2002


Apr 2002

federal class action:


Federal Court Rules 1998


Nov 2002

Manitoba provincial regime:

Class Proceedings Act, 2002

Jan 2003

Alberta provincial regime:

Class Proceedings Act, 2003

Apr 2004

2.  
Both the Ontario provincial, and Australian federal, regimes adhere to a classical opt-out model
· a procedural device




· which enables the claims of a number of persons against the same defendant to be determined in the one suit

· the representative claimant/s sue on their own behalf and on behalf of a number of other persons (the class) who have a claim to a remedy for the same wrong to that alleged by the representative claimant/s, and who have claims that share questions of law or fact in common with the representative claimant/s (the common issues)

· only the representative claimants and the defendant/s are parties to the action

· the class members are usually only described in general terms (and not identified individually at the outset)

· all representative claimant/s and class members are bound by the outcome of the litigation on the common issues, whether favourable or adverse to the class

3.  
Major point of distinction between the Ontario and Australian regimes: Certification
· under the Canadian regimes, certification acts as the ‘filter’ for the action, an initial hearing to determine whether the commencement criteria — commonality, superiority, the suitability of the representative, and numerosity — are satisfied

‘the certification motion is intended to screen claims that are not appropriate for class action treatment, at least in part to protect the defendant from being unjustifiably embroiled in complex and costly litigation’: Robertson v Thomson Corp (1999), 43 OR (3d) 389 (Gen Div) [4]

Section 5(1): The court shall certify a class proceeding .... if:

(a) 
the pleadings or the notice of application disclose a cause of action;

(b)  
there is an identifiable class of two or more persons that would be represented by the representative plaintiff or defendant;

(c) 
the claims or defences of the class members raise common issues;

(d)  
a class proceeding would be the preferable procedure for the resolution of the common issues; and 

(e)  
there is a representative plaintiff or defendant who,

(i)   
would fairly and adequately represent the interests of the class;

(ii)  
has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on behalf of the class and of notifying class members of the proceeding; and 

(iii)  
does not have, on the common issues for the class, an interest in conflict with the interests of other class members.
· Australia has, unusually, rejected a certification hearing

‘there is no value in imposing an additional costly procedure, with a strong risk of appeals involving further delay and expense, which will not achieve the aims of protecting parties or ensuring efficiency’: Australian Law Reform Commission, Grouped Proceedings in the Federal Court (1988) [147].

· why hasn’t the Australian solution worked?

Section 33C(1): ... where:

(a) 
7 or more persons have claims against the same person; and 

(b) 
the claims of all those persons are in respect of, or arise out of, the same, similar or related circumstances; and 

(c) 
the claims of all those persons give rise to a substantial common issue of law or fact, 

a proceeding may be commenced by one or more of those persons as representing some or all of them.

Section 33N(1)(d): The court may, on application by the respondent or if its own motion, order that a proceeding no longer continue under this Part where it is satisfied that it is in the interests of justice to do so because it is otherwise inappropriate that the claims be pursued by means of a representative proceeding.
4.  
The prevalence of medical/medical product/pharmaceutical product/medically-related claims in both Ontario and Australia
Australia:
Bray v F Hoffmann-La Roche Ltd [2003] FCAFC 153 

Vitamin pills (cartel arrangement alleged)

Courtney v Medtel Pty Ltd [2002] FCA 957



Defective pacemakers (accelerated battery depletion)

Femcare Ltd v Bright (2000) 100 FCR 331 (Full FCA) 

Filshie clips ineffective

Canada:
Anderson v Wilson (1999), 

175 DLR (4th) 409, 44 OR (3d) 673 (Ont CA)


EEG tests — Hepatitis B outbreak among patients

Bendall v McGhan Medical Corp (1994), 

106 DLR (4th) 339, 14 OR (3d) 734 (Gen Div)


Leaking silicon breast implants

Nantais v Telectronics Proprietary (Canada) Ltd (1995), 

127 DLR (4th) 552, 25 OR (3d) 331 (Gen Div)


Defective pacemaker leads

Sutherland v Canadian Red Cross Society (1994), 

112 DLR (4th) 504, 17 OR (3d) 645 (Gen Div)


Contaminated blood supplies

5.  
The problem of multiple defendants
· especially a problems with medical product cases, where more than one manufacturer of the product exists, and class member patients have used only one of the manufactured products

· the generous Ontario position:
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The Bendall litigation
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Ontario representative plaintiff
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· the stricter Australian position:

Section 33D(1): a person referred to in paragraph 33C(1)(a) who has a sufficient interest to commence a proceeding on his or her own behalf against another person has a sufficient interest to commence a representative proceeding against that other person on behalf of other persons referred to in that paragraph.

+

Section 33C(1)(a):  where 7 or more persons have claims against the same person; ...  a proceeding may be commenced by one or more of those persons as representing some or all of them.
Also: Nixon v Philip Morris (Aust) Ltd [1999] FCA 1107, (1999) 95 FCR 453

DIAGRAM 3

Australian representative plaintiff, according to Philip Morris
	Necessary to prove:
	Incompetent:
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Since then:

Bray v Hoffmann-La Roche Ltd [2003] FCAFC 153, [248] (Finkelstein J):

[Section 33C(1)(a)] simply does not address the situation where some members of the group, say ten out of a group of fifteen, also have claims (that is, causes of action) against some other person, being causes of action which satisfy both s 33C(1)(b) (each claim arises out of the same circumstances) and s 33C(1)(c) (each claim gives rise to common issues of law or fact). Is it necessary for the claims of this smaller group to be prosecuted in a separate proceeding or can they be joined in the proceeding brought by the larger group? I will not place a construction on s 33C which requires separate proceedings to be instituted. If it were impermissible to bring such an action, all the objectives of Pt IVA, the reduction of legal costs, the enhancement of access by individuals to legal remedies, the promotion of the efficient use of court resources, ensuring consistency in the determination of common issues, and making the law more enforceable and effective, would be undermined.
6.  
The problem of proving commonality
· the common issues do not have to determine liability of the defendant

Anderson v Wilson (1999), 175 DLR (4th) 409, 44 OR (3d) 673 (CA) [36], [38]:

In this case, the common issue as to the standard of conduct expected from the clinics from time to time, and whether they fell below the standard, can fairly be tried as a common issue.  Resolving this issue would move the litigation forward ... Isolating this one major issue, the class action proceeding clearly appears to be the preferable method of resolution to the benefit of all parties. .... These reasons should not be read as saying that there cannot be certification or a common issue if the claimants’ evidence is individually necessary.
· proving causation in medical negligence/medical product/pharmaceutical product claims can be very tricky, for it is essentially an individualised enquiry for each class member

· note the usefulness of sub-classes where two different theories of legal liability are being advanced by the class: Anderson v Wilson, above

7.  
To what extent can alternative methods of proof be used to circumvent individual issues in the class action?
· some courts have at least shown a tendency to consider alternative methods of proof that may be used later in the class proceedings by which to determine causation, when deciding whether a class action should be certified

· example 1: the market-share theory applies in the case of an inter-changeable substance, such as a generic drug – where the specific manufacturer of the product used by each class member is unknown, but the product of different manufacturers is the same – each manufacturer is only liable to the extent of its own market share

Sindell v Abbott Laboratories, 26 Cal 2d 588 (1980)

Gariepy v Shell Oil Co (2001), 51 OR (3d) 181 (SCJ)

· example 2: where there is doubt as to what caused the injuries of the class members, epidemiological evidence seeks to establish a causal relationship by comparing a class of persons exposed to the suspected agent with the general population

Anderson v Wilson (1998), 156 DLR (4th) 735, 37 OR (3d) 235 (Gen Div), overruled: (1999), 175 DLR (4th) 409, 44 OR (3d) 673 (CA)

8.  
What if third parties are required to be joined to the class action?
Two contrasting positions:

Sutherland v Canadian Red Cross Society (1994), 112 DLR (4th) 504, 17 OR (3d) 645 (Gen Div) [36]:

these claims would ‘require the defendants to third party doctors, hospitals and laboratories for contribution and indemnity. With hundreds of members in the class, such a multitude of disparate third parties would make this proceeding unduly complicated and unmanageable. It would be highly prejudicial to deny the defendants full right of discovery and opportunity to get at potential indemnitors.’
versus:

Bright v Femcare Ltd (2002) 195 ALR 574 (Full FCA) [148]: 

I have considered the difficulty posed by hospitals or surgeons, against whom the respondents might wish to cross-claim, not being bound by a determination on these issues. ... The risk that they may do so does not deny some utility to a determination as between the present parties.
9.  
Conclusion: Where to from here?
· HCA resolution of multiple defendants point required

· legislative drafting – purposive versus literal

· Fleming’s observations about methods of proof

· the ‘smell test’ for class actions

