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I. Introduction

Binding, obligatory, effective dispute settlement is relatively rare in international law.  A frustration with much of international law is that it is “soft” and aspirational.  Countries convene and make lofty promises, but when push comes to shove, all too often it becomes painfully clear that they have not accepted any hard and fast obligations.  

Two notable exceptions are the WTO and UNCLOS, which both have obligatory and binding dispute settlement.  This contribution will focus on the WTO dispute settlement system and address the question: does WTO dispute settlement threaten other systems of international dispute settlement, like that of UNCLOS?

II. The WTO Dispute Settlement System

A. The history

When mention is made of the “WTO dispute settlement system”, one must not forget that for nearly 50 years, there was dispute settlement in the GATT.  Panels were formed, heard disputes between GATT members, and issued reports.  To enter into binding force, reports had to be adopted, by a consensus of the Members – including the Member that “lost” the Panel.  Not surprisingly, reports were not always adopted, although perhaps more surprisingly, often they were.
  The Tuna-Dolphin cases are well-known examples of GATT dispute settlement – although not good examples of successful dispute settlement.

Some long for the good-old-days of the GATT, when disputes progressed in a leisurely pace and were settled in a “gentlemanly” fashion.  However, the ones who miss the good-old-days are few – the majority of WTO members were dissatisfied with the GATT dispute settlement mechanism, which they felt dragged along and too often did not settle disputes at all.  Again, the Tuna-Dolphin cases are good examples: although reports were issued, they ultimately never came into force, having been blocked by the United States.  By the time of the Uruguay Round, calls for reform of the dispute settlement system had reached cacophonic levels.

B. The reforms

Heeding those calls, dispute settlement was radically reformed with the adoption of the WTO Agreements in 1994, one of which was the Dispute Settlement Understanding (DSU).
  The DSU closed the loopholes that had plagued GATT dispute settlement for decades.  Most notably, the changes took away the ability of a single member to block certain key stages in dispute settlement, from the establishment of a panel (now automatic upon the second request
), choice of the panelists (which can be referred to the Director-General after 20 days, who must compose the panel within 10 days
), and “adoption” of the report (now virtually automatic 60 days after circulation of a panel report or 30 days after circulation of an Appellate Body report to the Members
).

Furthermore, the DSU tightened the time limits for dispute settlement, some say, like a vise:  from the date of establishment of a panel until the date the DSB considers the report for adoption no more than nine months where the panel appeal is not appealed, twelve months if it is, should elapse.
  No national judicial system rivals this timing, and there is talk of loosening the time limits somewhat, though not radically.

The WTO Appellate Body was itself an innovation, and was the quid pro quo for these other reforms.  Since WTO dispute settlement was given real teeth, the Appellate Body was created as an additional check on their deployment.
  The Appellate Body consists of seven members, and although three members sit on each case, a collegiality procedure has developed whereby all seven members consult on the resolution of every case. 

C. The process

In broad strokes, WTO dispute settlement goes like so:  first, there are consultations between the disputing members.
  If consultations do not result in the settlement of the dispute within 60 days, the complaining member has the right to request the establishment of a Panel to hear and decide on the dispute.
  Upon the second request, the panel is established.
  The parties negotiate between themselves what individuals will sit on the Panel – known as its “composition”.
  A Panel is composed on an ad hoc basis of three “well-qualified” individuals.
  If the parties cannot agree on a slate of Panelists, the WTO Director General will compose the Panel.
  The Parties make written submissions to the Panel, and then a first hearing is held.  Hearings in the WTO are day-long, even two- or three-day-long affairs. Oral statements are made and questions are addressed to the Parties, to which they respond orally and, often, in writing.  Afterwards, the Parties make a second set of written submissions to the Panel, called the “written rebuttals”, and subsequently a second hearing takes place.  Again, oral statements are made, questions are posed and answered.
  Within nine months from the establishment of the Panel, the Panel issues its “report”, a weighty document often exceeding 100 pages which contains its findings and recommendations.
 If a Panel Report is not appealed, it is adopted within 60 days after it is made public.
 

Within 60 days, either Party can appeal the Panel Report to the WTO Appellate Body, which as mentioned above is a permanent, standing body composed of seven members, three of which serve on any one case.
  Written submissions are made to the Appellate Body, and one hearing is held.  Again, hearings in the Appellate Body last from one to three full days.  Oral statements are heard, dozens of questions are posed and answered.  Indeed, hearings in the WTO Appellate Body are characterized by intense questioning from the Members of the Appellate Body division assigned to the case.  Parties and third parties have to answer on the spot – the Appellate Body generally does not accept for written replies to be submitted later.  Within twelve months from the establishment of the panel – that is, a mere three months from the start of the appeal – the Appellate Body report is issued.
  Appellate Body reports, being only about issues of law, are generally briefer documents than panel reports, but are often 50 pages or more.  An Appellate Body report is adopted within 30 days following its publication.
  After adoption, the findings and recommendations must be implemented within a “reasonable period of time”,
 and if they are not, the “winning” member can ask the WTO for the right to “retaliate”, by means of suspension of equivalent concessions – often by raising bound tariffs on particular products from the country concerned.

D. The result

Although one can quibble with this or that aspect of WTO dispute settlement, there is no denying the success of the reforms:  more than 3 times as many disputes have been brought to the WTO dispute settlement system in the 10 years of its existence than in the nearly 50 years of GATT dispute settlement – more than 300 requests for consultations have been lodged; more than 80 reports have been adopted, meaning around 30 000 pages of jurisprudence.

III. Is WTO dispute settlement a threat?

Just looking at the numbers, it is clear that WTO dispute settlement is something of a behemoth in the world of international dispute settlement, already with hundreds of adopted reports, thousand of pages of “jurisprudence” under its belt, in only ten years of operation.  By comparison, the number of cases that have gone through ITLOS
 and even the International Court of Justice
 are fewer and growing in a much more measured fashion.  

The disparity in numbers is partly due to the nature of the covered agreements and the nature of the disputes that arise under them, which lend themselves particularly to dispute settlement.  However, it is submitted, the numbers go beyond the subject matter.  WTO dispute settlement has become the favorite way of settling disputes, all kinds of disputes – regardless of whether the WTO is the most appropriate forum for the matter.  

E. Why is WTO dispute settlement so popular?

1. Nearly everyone is a member of the WTO

With a few exceptions, the membership of the WTO is nearly universal.
  When a Member signs on to the WTO, it has to accept being bound by the WTO Dispute Settlement Understanding.  Therefore, when a dispute arises between two or more countries, chances are they are all WTO members, and the dispute can be handled by the WTO dispute settlement body.  That in itself is a big motivation to turn to the WTO, and more and more, cases are going to the WTO – which itself tends to perpetuate its dominance in the world of dispute settlement.  States grow increasingly accustomed to WTO dispute settlement, they develop a certain expertise in that forum, and hence they are increasingly apt to use it.

By contrast, few other international agreements can boast such a broad membership.  Even the UNCLOS, which has as many members as the WTO,
 lacks one important signatory – the United States – which handicaps the ITLOS in so far as this major player is concerned.  Indeed, many of the fisheries cases that have been handled in the WTO have been brought against the United States: namely the Tuna-Dolphin GATT cases and the Shrimp-Turtle WTO case.  The Chile-Swordfish case, discussed below, is a notable exception, as both Chile and the European Communities were parties to both the WTO and UNCLOS.

2. WTO dispute settlement is very quick and binding

When the dispute settlement systems (or lack thereof) of other international agreements are discussed, the greatest weaknesses often cited are precisely those that the WTO system has resolved: the remarkable speed of dispute resolution in the WTO (nine to twelve months from start to finish),
 the automatic “bindingness” and real enforceability of resolution.  Many other international dispute settlement systems are not so swift, although this criticism is not oft heard about ITLOS, which has handled its cases – albeit few – without undue delay.  However, one weakness that is present in ITLOS is that despite the fact that its decisions are immediately and unconditionally binding, it does not have any way of enforcing its decisions.  In the WTO, dispute settlement decisions are backed up by the powerful threat and reality of retaliation

3. If any aspect of the WTO agreements is at issue, only the WTO can examine that part of the dispute

Beyond these “convenience” reasons for the popularity of WTO dispute settlement, there is also a substantive requirement that forces disputes to the WTO dispute settlement mechanism: Article 23 DSU.

According to this article, Members have accepted that whenever they seek resolution of a violation of one of the WTO agreements, they must use, and must only use, WTO dispute settlement.  Not only are WTO Members generally not allowed to take the law into their own hands, taking unilateral measures in response to a perceived violation of a WTO Agreement,
 they are also not allowed to use a dispute settlement mechanism other than the WTO insofar as violation of the WTO agreements is concerned.  

Therefore, if there is a WTO aspect to a dispute, then that aspect has to come to WTO dispute resolution, otherwise, there could be no complete resolution of the dispute.  That, coupled with the speed with which the WTO dispute system operates, means that there is a temptation to use the WTO dispute system for all aspect of the dispute, in order to have a quick, one-stop-shop, answer.

F. So, what if the WTO resolves the dispute?

With that explanation, it seems safe to conclude that the WTO dispute settlement attracts jurisdiction, perhaps on occasion usurping authority from better-suited tribunals.  Which raises the question, is that really a problem?  Perhaps the WTO is not always the most appropriate forum for dispute settlement in particular cases, but if the WTO manages to give an answer more quickly, efficiently, effectively than any other dispute settlement mechanism could, why should we object?

4. The WTO has a “trade-liberalization” bias

The main reason to object to the WTO handling “everything” is its trade-liberalization bias.  It is natural for the WTO to be biased toward liberalizing trade – that’s what it’s all about, and the provisions of its agreements are overwhelmingly motivated by that goal.  The rules in the WTO agreements, like the GATT itself, the TRIPS, the SPS Agreement, just to name a few, are geared toward preventing obstacles to free trade and liberalizing more and more – as much as possible – trade between WTO members.
  As a result, it is submitted that WTO dispute settlement is colored by a trade-liberalization bias that may overshadow other legitimate concerns.  In particular, there is a concern that the WTO is not able or does not accord to environmental considerations the same priority as trade-liberalization concerns. 

To choose an example that has been the center of much controversy:  Article XI GATT says in no uncertain terms that import bans are illegal.  The Article XI prohibition on import bans has clashed mightily with environmental conservation policies.  To illustrate, sometimes, on the basis of environmental concerns, countries have flatly prohibited access to their markets – in other words, countries have said, “I don’t approve of this product or how it was made/obtained, therefore I don’t allow it into my market.”  Under the GATT, this is a blatant Article XI GATT violation that has to be justified.  Therefore, once a country imposes an import ban, within the GATT, one starts from the presumption that it is wrong – it is only with a good justification that a country is allowed to maintain it.  In other words, once the existence of an import ban is shown, the burden of proof shifts, and the country that imposed the ban has the burden of proving it had a “good excuse” for the ban.  And the criteria for having a “good excuse” can be hard to meet, as the Unites States experienced in the Tuna-Dolphin cases of the 90s.

5. Other concerns will be marginalized

Governments are not only motivated by the liberalization of trade; other concerns are sometimes at the forefront – like, as we have seen so far, environmental conservation.  

The measures that a country chooses to use in order to protect the environment might have, directly or indirectly, an affect on international trade.  Sometimes countries directly use trade as an effective – if not the only – means at their disposal to affect the behavior of another country.  Sometimes the effect on trade is tangential and not intentional – but real nonetheless.  Once trade is involved, directly or indirectly, chances are that the WTO will kick in.  The concern is, once the WTO “kicks in”, does its inherent trade-liberalization bias marginalize other concerns?

a) Some illustrative cases: Tuna-Dolphin I and II and Shrimp-Turtle
The Tuna-Dolphin cases, although they are relatively “old” (1991 and 1994) and date from pre-WTO days, are emblematic enough that they merit discussion, as they epitomize many of the concerns that arise when non-trade related matters are viewed through the lenses of the GATT.  It is also interesting to consider to what extent things have changed with the passage of time and with the advent of the WTO – in particular, by looking at the 1998 WTO case Shrimp-Turtle.

Tuna-Dolphin I

In the first of the Tuna-Dolphin cases, the US prohibited the import of tuna from Mexico on the grounds that that tuna was caught (in Mexican and international waters) through a fishing method which resulted in the incidental killing of too many dolphins (the “purse seine” fishing method, where a net is cast out around a school of tuna and gathered up, entrapping and drowning some dolphins in the process).
  Mexico brought a case, alleging a violation of, inter alia, Article XI GATT, which forbids quantitative restrictions on imports from other GATT members.

The United States argued that its measures we justified, in particular, by the “exceptions” articles of the GATT, in Article XX – namely Article XX(b), which allows restrictions on free trade “necessary to protect animal life or health” and Article XX(g), which allows restrictions on free trade “relating to the protection of natural resources”.

Mexico argued that Article XX(b) and Article XX(g) did not justify the US’s actions.  On Article XX(b), Mexico objected primarily to the extraterritoriality of the US’s actions, saying that the US does not have the right to take measures it deems necessary to protect the life and health of animals outside its jurisdiction.  Mexico argued, and many countries around the world agreed (and participated as third parties
), that the United States was not allowed to legislate for the rest of the world.  On Article XX(g), Mexico argued that this provision does not cover living animals but natural resources that are not renewable.  Interestingly, Mexico argued that Article XX(g) should not be extended to living beings because that would “require future interpreters of it to become expert on fishery questions and the law of the sea, which would raise institutional and practical problems and overlap with the competence of other organizations.”
 

Par for the course, the Panel found that the US’s import prohibition of tuna from Mexico was inconsistent with Article XI.  It then turned to the question of whether the violation of Article XI GATT was justified under Articles XX(b) and (g).  First, on Article XX(b), the Panel considered that it could not be used to justify action aimed to protect the life and health of animals outside the country’s jurisdiction.  More, it held that a total import ban was not “necessary”, within the meaning of Article XX(b).  On “necessity”, according to the Panel, the US had not satisfied it – as the Panel emphasized is “required of the party invoking an Article XX exemption” [emphasis added]
 that it had “exhausted all options reasonably available to it” to pursue its dolphin protection objectives through measures consistent with the GATT, in particular through the negotiation of international cooperative agreements.

As to Article XX(g), the Panel also found that it did not justify the US’s import ban.  First, it said like Article XX(b), Article XX(g) could not be used to justify extrajurisdictional measures.  It consider that if “the extrajurisdictional interpretation of Article XX(g) suggested by the United States were accepted, each contracting party could unilaterally determine the conservation policies from which other contracting parties could not deviate without jeopardizing their rights under the [GATT].”
 The Panel went on to say that even if Article XX(g) could be used to justify extrajurisdictional measures, it still would not have passed muster, as it felt that the limitation on trade was based on “unpredictable conditions”.
 

In other words, although the Panel included remarks that it was not commenting on the appropriateness of US and Mexican conservation policies, although the Panel said that “the GATT imposes few constraints on a contracting party’s implementation of domestic environmental policies”, it ended up invalidating the US’s import ban on the basis of GATT rules.
  

Possible in those pre-WTO days, the US blocked adoption of the report.

Tuna-Dolphin II

The saga was re-played a year later, this time between the US and EEC (and the Netherlands),
 focusing on the “intermediary nation” embargo, which meant that the aforementioned tuna and tuna products were also not allowed to enter the US market through intermediary countries.  

In this go-round, the US took the occasion to make the political statement that this dispute represented a challenge under the GATT to the ability of sovereign nations to adopt and enforce measures to safeguard resources in the global commons, in which all countries had a shared interest.
  It argued that in signing on to the GATT, countries did not agree to surrender their ability to take effective action to protect the environment.  The United States went on to say that there had been no suggestion that its measures were motivated by a desire to restrict imports or protect domestic production – (according to the US) everyone agreed that the US’s motivation was conservation.
  In addition, the US made much of the fact that in June 1992, the member governments of the Inter-American Tropical Tuna Commission had signed an agreement aimed at progressively reducing dolphin mortality in the eastern tropical Pacific to levels approaching zero; the US also raised the CITES
 and the Montreal Protocol on the ozone layer
 to show that sometimes, a country is under an obligation to act extraterritorially.  In addition, the US cited a number of other international agreements that provided for straightforward import prohibitions.

The EEC and the Netherlands maintained their vehement opposition to the extraterritoriality represented by the US measures.  Interestingly, they added that “even treaties containing trade measures applying to non-parties would not create wide-spread problems in relating to the [GATT] if these treaties were, like CITES, widely adhered to.”  They argued that in such a case, under international law such treaties would be regarded as later-in-time treaties or as lex specialis and thus would prevail, as between the parties.

Again, the Panel in this case found a violation of Article XI, not justified by Article XX(b) or (g).  In particular, the Panel found that measures taken “so as to force other countries to change their policies, and . . .  effective only if such changes occurred” could not be justified under Article XX (b) or (g).
  The Panel took care to note that “the objective of sustainable development, which includes the protection and preservation of the environment, has been widely recognized” and that the “issue in this dispute was not the validity of the environmental objectives of the United States to protect and conserve dolphins” but rather “whether, in the pursuit of its environmental objectives, the United States could impose trade embargoes to secure changes in the policies which other contracting parties pursued within their own jurisdiction.”
  The Panel concluded that the United States could not – it measures were GATT-illegal, and it recommended that the US bring them into conformity with their GATT obligations.
  

Again, the US blocked adoption of this report.

Shrimp-Turtle

In 1998, a case similar to the Tuna – Dolphin cases went to the WTO, this time brought by India, Malaysia, Pakistan, Thailand against the United States.
  In a fact pattern that echoes Tuna-Dolphin, Shrimp-Turtle involved an embargo by the United States on the import of shrimp from countries which did not have measures ensuring that their fishermen used “turtle-excluder devices”, which reduced the number of sea turtles caught and killed in the process of shrimping.  

As before, a WTO Panel and the Appellate Body found that the US measures violated Article XI GATT.  

However, one change from before is that the Appellate Body explicitly and unequivocably stated that measures to protect living things like the sea turtle do fall within the scope of Article XX(g) GATT – citing in particular other international agreements which included conservation of living beings – in particular Article 56 UNCLOS, which speaks of “living or non-living natural resources”.
  

Still, the US ultimately failed the Article XX(g) test, this time due to the “chapeau” (or preamble) to Article XX, which says that measures cannot be applied in a manner which would “constitute an arbitrary or unjustifiable discrimination between countries . . . or a disguised restriction on international trade.”  The Appellate Body stressed that the Article XX exceptions are “limited and conditional”
 and found that the US was not entitled to use Article XX(g) as a justification because it had not made enough of a diplomatic effort with all countries including Malaysia to reach a multinational agreement to protect the sea turtle.  In so doing, the WTO Appellate Body, sensitive to the controversy its ruling would provoke especially in environmental circles, added the following remarks:

185. In reaching these conclusions, we wish to underscore what we have not decided in this appeal. We have not decided that the protection and preservation of the environment is of no significance to the Members of the WTO. Clearly, it is. We have not decided that the sovereign nations that are Members of the WTO cannot adopt effective measures to protect endangered species, such as sea turtles. Clearly, they can and should. And we have not decided that sovereign states should not act together bilaterally, plurilaterally or multilaterally, either within the WTO or in other international fora, to protect endangered species or to otherwise protect the environment. Clearly, they should and do.

186. What we have decided in this appeal is simply this: although the measure of the United States in dispute in this appeal serves an environmental objective that is recognized as legitimate under paragraph (g) of Article XX of the GATT 1994, this measure has been applied by the United States in a manner which constitutes arbitrary and unjustifiable discrimination between Members of the WTO, contrary to the requirements of the chapeau of Article XX. For all of the specific reasons outlined in this Report, this measure does not qualify for the exemption that Article XX of the GATT 1994 affords to measures which serve certain recognized, legitimate environmental purposes but which, at the same time, are not applied in a manner that constitutes a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail or a disguised restriction on international trade. As we emphasized in United States – Gasoline, WTO Members are free to adopt their own policies aimed at protecting the environment as long as, in so doing, they fulfill their obligations and respect the rights of other Members under the WTO Agreement.

This time, since this case was handled under the WTO, the US could not block the adoption of the report.  

That was not the end of the story, though – something different happened in the next installment: the US’s ban was ultimately allowed by the WTO, on the basis of Article XX(g).  

To elaborate, following the report, the US refused to lift the embargo with regard to Malaysia; Malaysia raised a WTO challenge for non-implementation.  In the judging of the US’s implementation of this decision, the US managed to satisfy the criteria of the “chapeau” – specifically, the US met the WTO’s concerns about unjustifiable discrimination by having in the meantime made “substantial efforts” to negotiate a sea turtle conservation agreement in the Indian Ocean and South-East Asia region.
  The Appellate Body concluded that as the US law was justified under Article XX GATT as long as the US was engaged in “ongoing serious good faith efforts to reach a multilateral agreement”.

6. The evolution in the WTO is not enough

This series of cases shows that the WTO has come a long way; it shows that it is possible to justify trade-related measures on the basis of GATT exceptions.  It is submitted however that this evolution is not enough to assuage concerns about the WTO handling cases that are outside its sphere.  

No matter how you look at it, the GATT places the member taking an environmental measure on the defensive – it has the burden of proof of justifying its measure, showing it meets all the Article XX criteria, including those of the “chapeau”.  

Experience has shown that that is not always so easy – looking at the preceding cases, there seems to be nearly a presumption that the measure is not justified under Article XX, and only in exceptional circumstances is a justification acceptable.  One starts from the presumption not that the Member has the right to take the measure; not that the Member was right to take the measure, but rather that it has “violated” the law.  For example, to pass the Article XX(b) criteria, the Member that took the measure bears the burden of proving that its action was strictly “necessary”.  This can be a high river to ford.  Out of the myriad of measures the Member could have taken, perhaps one of them was less restrictive of trade.  For example, why did the Member think it necessary to put an embargo on the product; wouldn’t a label have sufficed?  

7. The WTO lacks the necessary legal flexibility

As much as there have been attacks on WTO dispute settlement as a threat to all non-trade-related values, WTO dispute settlement also has its defenders, who argue that the WTO has the legal means at its disposal to take other law into account.  

Having evaluated these factors, this author remains convinced that the WTO lacks the necessary legal flexibility to properly handle cases that fall outside its ordinary wont.

b) The role of other international law in WTO dispute settlement 

An oft-raised answer to the concerns that the WTO dispute settlement system is not suited to handle non-trade concerns is the argument that Panels and the Appellate Body are empowered to take the whole body of international law into consideration in their deliberations.
  According to Article 3.2 DSU, other rules of international law must be taken into account in WTO dispute settlement.
 

That being said, it is submitted that the role of other international law in WTO dispute settlement will always be secondary to the WTO Agreements.  Indeed, the WTO dispute settlement body only has jurisdiction over the WTO Agreements; it cannot handle claims of violations of other international law.  It considers other international law in the contexts of claims based on WTO law, and relevant international law is considered in the interpretation of the provisions of the WTO Agreements raised.  No matter how you slide it, the international law, which might in fact be more pertinent, is relegated to a secondary role in WTO dispute settlement.  

c) Concepts of lex posteriori and lex specialis
Next, it is submitted that the concepts of lex posteriori and lex specialis do not solve the problem of the WTO dispute settlement system treating a case which is primarily outside its realm.

To explain, the EEC and the Netherlands raised in Tuna-Dolphin II that “even treaties containing trade measures applying to non-parties would not create wide-spread problems in relating to the [GATT] if these treaties were, like CITES, widely adhered to.”  As noted above, they argued that in such a case, under international law such treaties would be regarded as later-in-time treaties or as lex specialis and thus would prevail, as between the parties.

However, these two principles of international law do not assuage this author’s concerns about inappropriate cases ending up, irrevocably, in WTO dispute settlement. 

First of all, international law states that if two treaties are in conflict, then it is the most recent treaty (that both countries are party to) that takes precedence (Article 30 Vienna Convention on Treaties) – the lex posteriori, or later-in-time treaty prevails.  Lex posteriori could solve the issue – whichever treaty is later-in-time is the one that ought to handle the dispute.

In reality, lex posteriori is not a fail-safe solution.  Imagine for example that the dispute in question could conceivably be brought under the WTO and a MEA.  For lex posteriori to work, both the countries involved in the dispute have to be members of both treaties – if the both are not parties to the MEA but are WTO Members, the WTO might be the only option.  Next, determining the actual dates to be compared can be tricky.  Is the date that “counts” the date of signature or the date of ratification?  The Vienna Convention on Treaties gives little guidance to establish the date of a treaty and leaves it to the parties, so if the MEA does not resolve this question, lex posteriori may not provide any answer.
  

Even more importantly, it can be argued that the lex posteriori exception is irrelevant where both treaties concern a different subject matter and serve different purposes.  This might very well be the case between the WTO and an MEA, and if a WTO provision is really at issue, the only dispute settlement authority entitled to decide is the WTO.  In that light, one cannot rest easy on the argument that the “later-in-time” treaty will prevail and will determine the appropriate dispute resolution forum.

Second, lex specialis is raised as a possible solution to our quandary.  Public international law is fairly clear that the specialised rules take priority over the more general WTO rules, the principle of lex specialis.  However, it can be difficult to determine what the lex specialis is in a particular case.  Imagine that an embargo based on a conservation rationale à la Tuna-Dolphin is at issue.  Is the lex specialis the trade rule that covers embargos (the WTO) or is it the MEA that calls for conservation measures?  It is submitted that this will usually be a debatable question.

d) Forum shopping


Not all tribunals are the same, and as long as that is so, parties will try to direct their case to the forum likely to be the most open to their point of view.  For example, a country who had imposed a trade embargo on the basis of a conservation rationale would probably feel that the most sympathetic dispute settlement would come through an MEA.  On the other hand, the country subject to the trade embargo would probably find the WTO the most promising avenue.  As has been explored above, there is unlikely to be a clear answer as to which dispute settlement forum is the most appropriate.  

The trade and environment section of the WTO website make a suggestion that the right forum for environmental disputes is the MEA:

'Suppose a trade dispute arises because a country has taken action on trade (for example imposed a tax or restricted imports) under an environmental agreement outside the WTO and another country objects. Should the dispute be handled under the WTO or under the other agreement? The Trade and Environment Committee says that if a dispute arises over a trade action taken under an environmental agreement, and if both sides to the dispute have signed that agreement, then they should try to use the environmental agreement to settle the dispute.'

However, this is but a suggestion.  If a provision of a WTO Agreement is in question, regardless of the other questions that the dispute raises (which might be primarily under an MEA) there is nothing to stop a party determined to use the WTO rather than the MEA from lodging its case in the WTO.  

e) Once the WTO gets involved, you can’t stop the train  

Much of the automaticity and rapidity of the WTO dispute settlement system, so positive in other respects, can create a problem when an “inappropriate” case is submitted to it.  If there is a WTO provision at issue – regardless of what other provisions are at issue, regardless of whether the preponderance of the dispute is WTO – there is a presumption that the Member who lodged the case has a right to its day in the WTO “courts”.  

Not only that, but there is no provision in the WTO DSU for the WTO dispute settlement body to suspend judgment (pending, for example, the judgment of another tribunal) without the consent of the parties.  Therefore, it would be difficult to achieve application of the lis pendens principle of international law in the WTO.  This principle, according to the International Court of Justice means that a state is precluded by 'elementary considerations of good faith' from commencing any procedure until such time as the first process is concluded. One could argue to the WTO that it should refuse juridsdiction until the other pending litigation concludes, on the basis of an argument that accepting jurisdiction would be contrary to the aim of the dispute settlement mechanism to secure a positive solution to the dispute.
  However, this principle has never been applied in WTO dispute settlement thus far, and this author submits that its success would be doubtful.

f) The possibility of conflicting judgments

The result of the foregoing discussion is that there is a very real possibility of equally binding judgments being emitted from different international dispute settlement systems.  If those judgments were to conflict, a Member could find itself in a truly intractable quandary, where it would be unable to fulfill its obligations in one domain without violating its obligations in another.  

G. What’s the solution?

It is submitted that in order to mitigate the risk of conflicting judgments, an amendment should be made within the WTO dispute settlement system to provide at least for the possibility of it suspending judgment pending the outcome of dispute settlement in another forum.  

Furthermore, the DSU should clearly provide that there is a presumption of compatibility with the WTO when the contested action has been judged compatible with obligations under another multilateral agreement.

Case study: Chile-Swordfish
At the end of the year 2000, a dispute came to a head between the European Communities (EC) and Chile over a Chilean prohibition on Community vessels unloading swordfish catches in its ports.  This dispute is a good real-life example of the kind of issues raised in this article. (I should disclose from the outset that I was on the legal team that represented Chile in this case.)  

The EC challenged Chilean legislation which prohibited Community fishing vessels to unload their swordfish in Chilean ports, either to land them for warehousing or to tranship them onto other vessels.  The EC said that this legislation made transit through the ports of Chile impossible for swordfish and also rendered impossible the importation of the affected catches into Chile.  The EC argued that this legislation was not in conformity with Chilean obligations under Articles V and XI of GATT 1994.  The EC requested consultations on 19 April 2000, and requested the establishment of a panel on 7 November 2000.

At the same time, the dispute was also being pursued in the context of the UN Convention on the Law of the Sea (UNCLOS).  On the request of Chile and the European Community, the International Tribunal for the Law of the Sea (ITLOS), by an Order dated 20 December 2000, formed a Special Chamber to deal with their dispute concerning the conservation and sustainable exploitation of swordfish stocks in the South-Eastern Pacific Ocean.  Chile’s stance was that the Community fishers were catching juvenile swordfish and that the actions of the Community fishers had the potential to further deplete, perhaps irrevocably, swordfish stocks in the South-Eastern Pacific.  Chile argued that is rejection of Community vessels was necessary to fulfill its UNCLOS conservation obligations.

Although this is a vast oversimplification of the many discussions and motivations that surrounded this dispute, suffice it to say that the EC was the prime motivator for WTO dispute settlement, while Chile found ITLOS to be the most appropriate forum.  In terms of the substance of their complaints, the EC’s point of view was primarily trade-related: it objected to what amounted to restrictions on its ability to engage freely in the commercial trade of swordfish.  Therefore, it is logical that it would primarily look to the WTO to address its concerns.  Meanwhile, Chile was motivated by conservation concerns, concerns recognized under the UNCLOS, which calls for coastal states to take conservation measures.  With that center of gravity in mind, it is also logical for Chile to have preferred ITLOS as the arbiter of the dispute.

However, if both parties insist on “their” forum, the options outlined above do not provide satisfactory solutions.  Within the WTO, there is no provision for “stopping the clock” pending the outcome of a case brought in another jurisdiction.  Absent such a provision, the EC would have been within its rights to resist any such initiative of the WTO dispute settlement organ – even if it were so inclined.  

The risk of conflicting judgments in the Chile-Swordfish case from the WTO and ITLOS was a very real possibility, and it was the primary motivation for the parties to settle their dispute, which they did in early 2001.  That being said, this very saga has the possibility of re-awakening – rather than being terminated, the disputes were merely placed in a kind of suspended animation.  In addition, Chile-Swordfish is proof positive that the problem of conflicting jurisdictions is real and has the real potential to raise intractable issues.  In that light, solutions must be sought in advance.

*
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