PAGE  
15

Submissions to the CLCS in Cases of Unresolved Land and Maritime Disputes:

The Significance of Article 76(10) of the LOS Convention
C. Johnson (Netherlands Institute for the Law of the Sea, Faculty of Law, Utrecht University, The Netherlands and Australian Department of Foreign Affairs and Trade, Canberra, Australia) *
A.G. Oude Elferink (Netherlands Institute for the Law of the Sea, Faculty of Law, Utrecht University, The Netherlands)

Paper presented at SLS and BIICL Symposium on the Law of the Sea, London, 22 and 23 March 2005
Introduction

Article 76 of the United Nations Convention on the Law of the Sea
 on the definition of the continental shelf is the only article in the Convention concerning the outer limits of maritime zones which states that its provisions are without prejudice to the delimitation between States.
 One thing that sets article 76 apart from the other provisions concerning the outer limits of maritime zones is the complexity of the substantive rules to establish the outer limit of the continental shelf where the continental margin extends beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is measured. However, this complexity and any resulting disputes over the location of the outer limit of the continental shelf do not explain the need for the “without prejudice” clause.
 Another thing that sets article 76 apart from the other provisions on outer limits in the Convention is that its paragraphs 8 and 9 indicate that these limits may become respectively final and binding and permanent. These provisions would seem to have the potential to create controversy in cases in which the outer limit of the continental shelf thus established extends into an area which is the subject of overlapping claims of two or more coastal States.

Article 76 of the Convention requires the coastal State to submit information on the limits of the continental shelf beyond 200 nautical miles to the Commission on the Limits of the Continental Shelf (CLCS). The Commission shall make recommendations to the coastal State on matters related to the establishment of the outer limits of the continental shelf. In a case where the coastal State establishes the outer limits on the basis of these recommendations they shall be final and binding.
 The relationship between article 76 and the delimitation of the continental shelf between States has been addressed by the CLCS in its Rules of Procedure.
 The procedures devised by the CLCS to deal with this matter raise the question how they relate to article 76(10) of the Convention. The significance of this issue is illustrated by the fact that all three submissions from coastal States which have been made thus far have involved input from other States either by way of information included in the submission itself or communications from the other States to the Commission following lodgment of the submission or both.
The present paper analyzes what role other States, certainly in practice, seem to play. To understand this matter further it is necessary to look both at the provisions of the Convention, the approach of the Commission, as well as the practice of States in relation to submissions.
Article 76(10) of the LOS Convention
The Convention’s primary statement on the relationship between continental shelf definition or delineation by a coastal State and continental shelf delimitation with other States is to be found in article 76(10), which expressly provides that the provisions of article 76 are “without prejudice” to question of delimitation of the continental shelf between States with opposite or adjacent coasts. The significance of this provision is evident from a review of outer continental shelf areas worldwide. There are but few of such areas which form the natural prolongation of only one coastal State. For instance, an inventory by Prescott from 1998 identifies 29 areas of outer continental shelf. Of these areas, 22 involve more than one State and only 7 just one State.
 
Article 76(10) confirms that article 76 is concerned with entitlement to and the establishment of the outer limits of the continental shelf and not the delimitation of overlapping entitlements between neighboring States.
 Article 76(10) guarantees that the implementation of article 76 by one State does not affect the rights of another State, in a case where the delimitation of the continental shelf between the States concerned is at issue. In other words, the result of article 76(10) is that the provisions in article 76(8) and 76(9) concerning the final and binding and permanent nature of outer limits of the continental shelf cannot be invoked against another State where the delimitation of the continental shelf is concerned and that the article 76 process of defining the outer limits of the continental shelf is not intended to coincidentally settle in any way delimitations of overlapping areas of continental shelf.

The CLCS and Matters relating to the Delimitation of Boundaries between States
The role of the CLCS in the process of establishing the outer limits of the continental shelf beyond 200 nautical miles is defined in Annex II to the LOS Convention. Article 9 of the Annex specifically pronounces upon the relationship between the “actions of the Commission” and delimitation between neighboring States. In doing so, article 9 instructs the Commission that its actions shall not prejudice “matters relating to delimitation of boundaries between States with opposite or adjacent coasts”.
 
The Commission has addressed the issue of submissions involving the matter of delimitation of continental shelf boundaries between States in its Rules of Procedure. In addition, the Rules of Procedure also deal with other cases of land and maritime disputes.
 

Rule 46(1) of the Rules of Procedure establishes a particular mechanism, the details of which are set out in Annex I to the Rules, in accordance with which, first, coastal States “may” make their submissions and, second, the Commission “shall” consider submissions. This mechanism applies where there is a “dispute” in the delimitation of the continental shelf between opposite or adjacent States; and “other cases of unresolved land or maritime disputes”. In almost identical terms to article 9 of Annex II to the LOS Convention, rule 46(2) provides that the actions of the Commission are not to prejudice matters relating to delimitation of boundaries between States with opposite or adjacent coasts. Thus, it is specified that the procedures of Annex I to the Rules of Procedure are designed to assure that the Commission acts in accordance with its mandate under the Convention.
Annex I to the Rules of Procedure takes as its starting point the explicit statement that the Commission recognizes that the competence with respect to matters regarding disputes which may arise in connection with the establishment of the outer limits of the continental shelf rests with States.

In relation to the types of disputes described in rule 46, Annex I then goes on to:

· impose requirements upon submitting States and other States which are parties to a dispute (paras 2, 5(b));
· authorize submissions for a portion of a State’s continental shelf (para. 3);
· authorize joint or separate submissions concerning the delineation of the outer limit of the continental shelf by two or more coastal States by agreement (para. 4); and
· clarify its approach to considering submissions involving the requisite types of disputes.

Annex I to the Rules of Procedure imposes a number of requirements affecting the coastal State making the submission:

· the submitting coastal State has to inform the Commission of any disputes “related to the submission” (para. 2(a)). This qualification of relationship means that the coastal State is not being required to inform the Commission of all land or maritime disputes in respect of the territory generating the continental shelf.
· where disputes relate to the submission, the coastal State is requested to assure the Commission “to the extent possible” that its submission will not prejudice matters relating to boundary delimitation between States (para 2(b)).
In addition a coastal State may be requested by the Commission to cooperate with it in order not to prejudice matters relating to boundary delimitation between opposite or adjacent States. 

Thus, although Annex I to the Rules of Procedure places some requirements on the coastal State in making a submission, it does not place any limitation on the making of a submission by the coastal State as such. 
However, especially paragraphs 3 and 5 of Annex I to the Rules of Procedures may imply that the process of establishing the outer limits of the continental shelf in accordance with article 76 may not be completed. Paragraph 3 provides that where questions relating to the delimitation of boundaries between States may be prejudiced, a coastal State may make submissions pertaining to a portion of it continental shelf. Submissions regarding the remaining portions can be made at a later time including at a time falling outside the time limit for submissions set by the LOS Convention.
 

Paragraph 5 of Annex I clarifies the Commission’s approach to submissions “where a land or maritime dispute exists”. The Commission’s basic position regarding such submissions is that it will not “consider and qualify” them, unless all States that are parties to the dispute have given their prior consent. The submission before the Commission and its recommendations shall not prejudice the position of States which are parties to the land or maritime dispute.

The Rules of Procedure might seem to introduce new factors that impact on the making of a submission by a coastal State and which may even control whether a submission is considered at all. A consequence of the introduction of these factors is that:

· under paragraph 2 of Annex I to the Rules of Procedure, the coastal State is accorded a relaxation of the time limit for making a submission contained in the LOS Convention; and

· under paragraph 5 of Annex I, the consideration of a submission in certain circumstances is only possible with the consent of other States. No such limitation is included in the LOS Convention.

In order to properly assess the impact of these provisions, they have to be considered in the light of the relevant provisions of the LOS Convention.

The Rules of Procedure are subordinate to the rules contained in the LOS Convention. In acting on the provisions contained in Annex I to the Rules of Procedure, States Parties to the Convention “shall fulfil in good faith the obligations assumed under this Convention and shall exercise the rights, jurisdiction and freedoms recognized in this Convention in a manner which would not constitute an abuse of right”.
 As was discussed above, the result of article 76(10) of the Convention is that the provisions in article 76(8) and 76(9) concerning the final and binding and permanent nature of outer limits of the continental shelf cannot be invoked against another State where the delimitation of the continental shelf is concerned. In the light of this provision, other States should in principle accept the consideration of a submission by a coastal State that raises issues of delimitation of the continental shelf, as its consideration and subsequent recommendations will not prejudice their rights. This same consideration also indicates that a coastal State should only employ paragraph 2 of Annex I to the Rules of Procedure to limit the area for which a submission is made if this is concerned with areas in which there is an overlap with the continental shelf of another State. In other words, only areas which, due to the fact that they border on the continental shelf of another State and not the Area, should in principle be excluded from a submission made with reference to paragraph 2 of Annex I to the Rules of Procedure.
The question remains if the situation is different in respect of the other land and maritime disputes to which Annex I refers. In this case the rights of other States are not explicitly safeguarded by the Convention. Other States have the possibility to indicate their views either directly to the coastal State or to the Commission in reaction to a submission. In general, this would be sufficient to safeguard their position. However, at least in the case in which one outcome of a dispute would lead to different outer limits of the continental shelf than another outcome, it would seem to be appropriate that a submission is not considered and that the Commission does not make a recommendation on the delineation of the outer limits of such a shelf area.
State Practice concerning Submissions involving Land or Maritime Disputes
To date three coastal States – the Russian Federation, Brazil and Australia – have made a submission to the CLCS pursuant to article 76(8) of the LOS Convention in respect to the outer limits of their continental shelf. All three submissions have raised the issue of the extent of involvement of other States in the consideration of a coastal State’s submission – both in the preparation of the submission itself and during the course of the consideration of the submission following lodgment.
The submission of the Russian Federation, which was made on 20 December 2001, was concerned with 4 different areas: the Arctic Ocean, the Barents Sea, the Bering Sea, and the Sea of Okhotsk. As far as can be ascertained from the information communicated by the Secretary-General of the United Nations following the submission, the Russian Federation did not inform the CLCS of the existence of any dispute in the sense of Annex I to the Rules of Procedure.
 However, this information did indicate that in a number of areas (the Barents Sea and part of the Arctic Ocean) the limit of the Russian continental shelf was formed by a provisional boundary with neighboring States, subject to a more precise definition in negotiations.
 The executive summary of the Russian submission and map 2 attached to it suggest that the Russian Federation held that these provisional boundaries formed part of the outer limit of the continental shelf of the Russian Federation under article 76 of the LOS Convention.
 At the same time, the recognition that this concerned provisional boundaries indicates that the Russian Federation considered that these parts of the outer limits of its continental shelf would not be final and binding vis-à-vis the neighboring States upon their establishment following a recommendation by the CLCS.
 For the Bering Sea, the executive summary does not make any provision that the outer limit line would be provisional, although in this case it is also borders on the continental shelf of a neighboring State. The difference with the Arctic Ocean and the Barents Sea is the existence of a maritime boundary agreement with the United States.
 However, the agreement has not yet entered into force.
 

Five States reacted to the executive summary of the Russian submission: Canada, Denmark, Japan, Norway and the United States. Japan objected to the fact that maps contained in the executive summary indicated Russian basepoints on the islands of Etorofu, Kunashiri, Shikotan, and Habomai, and that these maps indicated the outer limit of the exclusive economic zone and continental shelf off these islands and Hokkaido.
 The islands of Etorofu, Kunashiri, Shikotan, and Habomai have been in dispute between Japan and the Russian Federation since the end of World War II, when they were occupied by the Soviet Union. Japan considered that the maps concerned were not appropriate for consideration by the Commission.
 Japan also considered that the submission of the Russian Federation was not in conformity with rule 45 (presently rule 46) of the Rules of Procedure of the Commission, Annex I to the Rules, and paragraph 9.1.4 of the Commission’s Scientific and Technical Guidelines, as the submission did not contain any reference to disputes in relation to the submission.
 Japan inter alia requested that the Commission not take any action that would prejudice the territorial dispute between itself and the Russian Federation or the delimitation of the continental shelf between both States.

The Notes Verbale of Canada and Denmark both refer to the lack of specific data that would allow a qualified assessment of the Russian Federation’s submission and indicate that the absence of comments does not imply agreement to or acquiescence in the submission.
 The Notes indicate that it is considered that any recommendations by the CLCS are without prejudice to the delimitation of the continental shelf of the Russian Federation with, respectively, Canada and Denmark.

The United States indicated that it believed that the submission had major flaws as it related to the continental shelf in the Arctic Ocean.
 The comments of the United States inter alia discuss the characteristics of two ridges included in the outer limit lines as defined in the Russian submission, suggesting that these do not form a natural prolongation in the sense of article 76(1) of the LOS Convention.
 It was also noted, that while the Commission has no competence over questions of baselines, it should not be perceived as endorsing particular baselines.
 The United States concluded that the recommendations of the Commission had to be based on a high degree of confidence: “If the Commission is unsure, it should not make a recommendation but should announce that it needs further data, analysis and debate.”

Norway’s reaction to the submission of the Russian Federation concerned the limit of the continental shelf in the Barents Sea and the Arctic Ocean to the north of it. In this area both States have been negotiating the delimitation of a continental shelf boundary since 1969.
 Norway subscribed to the view that the part of the Barents Sea beyond 200 nautical miles from the baselines formed part of the legal continental shelf. The Russian Federation had defined the limit of its continental shelf in this area by a number of parallels and meridians, which reflect its position in the negotiations with Norway that the boundary has to be a sector line. Norway’s reaction indicates that its position in those negotiations is that the continental shelf boundary had to be a median line, and that the unresolved delimitation issue in the Barents Sea has to be considered a “maritime dispute” for the purposes of paragraph 5(a) of Annex I to the Rules of Procedure of the Commission. Accordingly, the actions of the Commission shall be without prejudice to matters relating to the delimitation of the continental shelf between both States. Norway indicated to consent to an examination by the Commission of the Russian submission with regard to the area under dispute.

In a statement during the presentation of the Russian submission to the CLCS, the Russian representative observed that it was considered that the reactions of other States did not constitute an obstacle to the consideration of the submission by the Commission.
 The establishment of the outer limit of the continental shelf did not have any effect on the negotiations with Norway over the delimitation of maritime zones in the Barents Sea.
 The notes from Canada and Denmark did not indicate the existence of disputes concerning the delimitation of maritime zones or territorial disputes.
 Similarly, the note from the United States did not indicate a dispute concerning the delimitation of maritime zones with the Russian Federation.
 The statement is silent on the other points raised by the United States. These other points do suggest the existence of a dispute in the sense of Annex I to the Rules of Procedure of the CLCS.
 The Russian representative considered that the territorial dispute with Japan did not affect the submission in relation to the continental shelf in the Sea of Okhotsk. The islands in dispute were not used as basepoints for establishing the 200 nautical mile limit in this case.

The CLCS recommended the Russian Federation, in the case of the Barents Sea and the Bering Sea, upon entry into force of delimitation agreements with Norway and the United States, respectively, to transmit the charts and coordinates of the delimitation lines as they would represent the outer limits of the continental shelf beyond 200 nautical miles in these areas.
 With respect to the Sea of Okhotsk, the Russian Federation was recommended “to make a well-documented partial submission for its extended continental shelf in the northern part of that sea”.
 In order to make this submission, the Commission also recommended that the Russian Federation make its best efforts to effect an agreement with Japan in accordance with paragraph 4 of Annex I to the Rules of Procedure of the Commission.
 This latter recommendation raises the question if such an agreement did not already exist. The Japanese note requests the Commission to act in a certain way in considering the submission.
 Moreover, a recommendation indicating that all of the seabed of the Sea of Okhotsk is part of the legal continental shelf can hardly be considered to be prejudicial to the position of Japan with respect to the territorial dispute or the delimitation of the continental shelf with the Russian Federation.

For the Arctic Ocean, the Commission recommended the Russian Federation to make a revised submission based on the findings contained in the recommendations.
 The absence of any reference to other States in the summary of this part of the recommendation suggests that the recommendation to make a revised submission was not directly linked to the existence of a territorial or maritime dispute under Annex I to the Rules of Procedure.
Brazil lodged its submission with the CLCS on 17 May 2004. In the executive summary of its submission, the Brazilian Government “testifies that it is not involved in any territorial dispute concerning maritime areas with another state”.
 Brazil shares maritime boundaries with two other States, France in the north and Uruguay in the south. Brazil has concluded maritime boundary treaties with both these States.
 The treaty with France, which also delimits the continental shelf, does not define a seaward terminus and thus also delimits the continental shelf between both States beyond 200 nautical miles. On the other hand, the text of 1972 Exchange of Notes between Brazil and Uruguay would seem to suggest that it only establishes a maritime limit up to the 200 nautical mile limit.
 The maps included in the executive summary of Brazil suggest that the lateral limit between the 200 nautical miles zones of Brazil and Uruguay is also used to provide the lateral limit of the continental shelf of Brazil beyond 200 nautical miles.
As part of its presentation to the Commission and in response to a request for clarification from the Commission’s Chairman, Brazil advised that it was not aware of any communication from any State regarding the submission.

Only the United States has reacted officially to the Brazilian submission.
 In its communication the US suggested that the Commission might wish to pay attention to certain issues in the Brazilian submission related to sediment thickness and the Vitoria-Trindade feature. In response the Commission observed that under Annex II to the LOS Convention and the Commission’s own Rules of Procedure “other states” can play “only one role” in regard to the consideration of the data and other material submitted by coastal State concerning the outer limits of the continental shelf beyond 200 nautical miles, namely in the case of a dispute between States with opposite or adjacent coasts or in other cases of unresolved land or maritime disputes.
 By concluding that the letter from the US should not be taken into its consideration, the Commission identifies the US as being neither a State with an opposite or adjacent coast with Brazil nor a State having an unresolved land or maritime dispute presumably in relation to the Brazilian submission. The subcommission charged with examining the Brazilian submission was also instructed to disregard the US comments during its examination.

The US has expressed disagreement with this view in a subsequent letter to the Commission.
 The US has argued that the Commission and subcommission are both required to consider its comments as they constitute comments “from … other states regarding the data reflected in the executive summary” as referred to in paragraph 2(a)(v) of Annex III to the Rules of Procedure. As such, the US argues that Annex III distinguishes comments on data from “information regarding and disputes related to the submission” under paragraph 2(a)(iv) and contemplates both the making of such comments and their consideration.
 The US also notes that neither Annex II to the LOS Convention nor the Rules of Procedure specifically prohibit the Commission from considering communications such as it has made. Just as the Commission can review scientific literature, the US argues that the Commission can therefore “at least consider the views of other states”. 
Australia lodged its submission with the CLCS on 15 November 2004. The Australian submission involves ten discrete areas, being the Argo, Australian Antarctic Territory (AAT), Kerguelen Plateau, Lord Howe Rise, Macquarie Ridge, Naturaliste Plateau, South Tasman Rise, Three Kings Ridge and Wallaby and Exmouth Plateaus regions.

In relation to matters concerning other States, the executive summary of the Australian submission
 informs the Commission that three of the ten regions are affected by outstanding delimitations of the continental shelf between Australia and another State with an opposite or adjacent coast. The submission also advises that Australia’s entire submission is made without prejudice to outstanding delimitations consistent with article 76(10) of the LOS Convention and article 9 of its Annex II.

The three regions affected by outstanding continental shelf delimitations with another State with an opposite or adjacent coast are stated to be the AAT, the Kerguelen Plateau and the Three Kings Ridge. In relation to the Three Kings Ridge this concerns France and New Zealand.
 Australia and New Zealand delimited all of their continental shelf in this area in 2004.
 Thus the only potential outstanding delimitation is with France in relation to the eastern end of a boundary under a 1982 delimitation treaty.
 France has indicated that is has no objection to the Commission considering and making recommendations on this part of Australia’s submission without prejudice to any eventual delimitation between the two States.

In relation to the Kerguelen Plateau (Heard and MacDonald Islands), the executive summary informs the Commission of a potential outstanding delimitation with France involving an extension of the western end of the maritime boundary between Australia and France.
 France has indicated it has no objection to the Commission considering and making recommendations on this part of Australia’s submission without prejudice to the eventual delimitation between the two States.
 As the executive summary indicates, the continental shelf of Heard and MacDonald Islands extends up to the 200 nautical mile limit off Antarctica. Although this is not apparent from the figure included in the section of the summary on the Kerguelen Plateau, figure 1 at page 7 of the Executive Summary shows that the continental shelf of Heard and MacDonald Islands overlaps with the continental shelf beyond 200 nautical miles of the AAT. As will be discussed below, Australia has requested the Commission not to take any action in regard of the information contained in the submission in relation to the continental shelf appurtenant to Antarctica. In this light, it should be observed that the executive summary does not comment upon the fact that the continental shelf of Heard and MacDonald Islands extends up to 200 nautical miles from Antarctica. The approach in respect of Heard and MacDonald Islands in relation to Antarctica does not seem to contradict the obligations of Australia under either the Antarctic Treaty
 or the LOS Convention.
 It can be noted that none of the States which submitted observations on the Australian request concerning the continental shelf of Antarctica commented on the submission in relation to Heard and MacDonald Islands.
Well before Australia made its submission to the CLCS the matter of submissions in respect of the continental shelf of Antarctica had attracted considerable attention. This is explained by the legal regime applicable to this continent. Article IV(2) of the Antarctic Treaty provides inter alia that “[n]o new claim, or enlargement of an existing claim, to territorial sovereignty in Antarctica shall be asserted while the present Treaty is in force”. States differ over the fact whether this provision allows States which have a claim to Antarctic territory from asserting the existence of maritime zones, at least to the extent these did not already exist by the time the Antarctic Treaty entered into force in 1961. Subsequent instruments adopted in the framework of the Antarctic Treaty System have always sought to accommodate the different views on this matter. Some States consider that the establishment of outer limits of the continental shelf off Antarctic territories in accordance with article 76 of the LOS Convention would contradict this approach under the Antarctic Treaty System.
To deal with this matter Australia, in the note from the Permanent Mission of Australia to the Secretary-General of the UN accompanying the lodgment of Australia’s submission, requests the CLCS “not to take any action for the time being” in relation to the information in the Submission that “relates to continental shelf appurtenant to Antarctica”. The factors Australia relates to this request are: “the circumstances” of the Antarctic treaty area; the “special legal and political status” of Antarctica under the provisions of the Antarctic Treaty including article IV; the importance of harmony between the Antarctic Treaty System and the LOS Convention to “continuing peaceful cooperation, security and stability” in the Antarctic area”. At the same time Australia notes that there exist continental shelf areas appurtenant to Antarctica whose extent remains to be defined.

The executive summary advises that in relation to the AAT there are outstanding delimitations with France and Norway concerning overlapping areas of continental shelf. It is observed that France and Norway do not object to the inclusion of such areas in the Australian submission but that the inclusion is without prejudice to the eventual delimitations between Australia and each of the two States.

Two States Parties to the LOS Convention (Russia and Japan) and two States which are not a party (the US and Timor-Leste) have formally commented on Australia’s submission.
 All of these States, with the exception of Timor-Leste, comment on the part of the submission dealing with the Antarctic region. All these comments welcome the Australian request to the CLCS to not consider the information submitted in respect of the Antarctic region. It would seem that in this way any difficulties resulting from the implementation of article 76 of the LOS Convention in respect of Antarctica have been defused.
The comment of Timor-Leste addresses the delimitation of its maritime boundary with Australia in the Timor Sea. After the independence of Timor-Leste, it concluded an agreement with Australia on a joint development zone, which replaces earlier arrangements between Australia and Indonesia. Australia and Timor-Leste are currently conducting maritime delimitation negotiations in respect of the Timor Sea. In its communication concerning the Australian submission to the CLCS, Timor-Leste points out that it does not agree with the way in which figures in the submission depict the situation in respect of maritime boundaries in the Timor Sea. The communication by Timor-Leste is concerned that the question of delimitation between Timor-Leste and Australia is not directly referred to in this part of Australia’s submission and that the Australian submission not prejudice the question of delimitation of any maritime boundaries between Timor-Leste and Australia.
It is correct that the executive summary of Australia’s submission makes no mention of any disputes relating to delimitation or other cases of unresolved land or maritime disputes in relation to the Argo region, which also includes the Timor Sea. This can be explained by the fact that the pending delimitation between Australia and Timor-Leste is not a land or maritime dispute related to the submission in the sense of Annex I. The part of the submission that attracted the comments of Timor-Leste is concerned with the outer limit of the continental shelf well to the west of the Timor Sea. At the same time, in view of the fact that Australia presents its views on the maritime delimitation in the Timor Sea, the reaction of Timor-Leste is quite understandable.
 
Conclusion

The discussion concerning article 76(10) of the LOS Convention concludes that it guarantees that the implementation of article 76 by one State does not affect the rights of another State, in a case where the delimitation of the continental shelf between the States concerned is at issue. At the same time, the analysis of Annex I to the Rules of Procedure of the Commission observed that the Rules might seem to introduce new factors that impact on the making of a submission by a coastal State and in certain circumstances would seem to give other States control over whether the submission is considered at all. However, as is argued, the Rules of Procedure should not be viewed in isolation from the relevant provisions of the LOS Convention. 
In the light of these provision, other States should in principle accept the consideration of a submission by a coastal State, which raises issues of delimitation of the continental shelf, as its consideration and subsequent recommendations will not prejudice their rights. This same consideration also indicates that a coastal State should only employ paragraph 2 of Annex I to the Rules of Procedure to limit the area for which a submission is made if this is concerned with areas in which there is an overlap with the continental shelf of another State. In the case of the other land and maritime disputes to which Annex I refers the rights of other States are not explicitly safeguarded by the Convention. As was argued, at least in the case in which one outcome of a dispute would lead to different outer limits of the continental shelf than another outcome, it would seem to be appropriate that a submission is not considered and that the Commission does not make a recommendation on the delineation of the outer limits of such a shelf area.
The discussion of State practice concerning submissions involving land or maritime disputes reveals the variety of commentary that the three submissions which have been made thus far have elicited. In general, State practice would seem to conform to the conclusions in respect of the article 76 of the Convention and Annex I to the Rules of Procedure. The delimitation of maritime boundaries between States has never led a State to objecting to the consideration of a submission by the Commission. Comments of the United States on the submissions of the Russian Federation and Brazil, pointing to issues of interpretation and application of the Convention where intended to draw the attention of the Commission to certain matters in the consideration of the submission concerned, while Japan did not object to the consideration of submission of the Russian Federation concerning the outer limits of the continental shelf in the Sea of Okhotsk, even though Japan noted the existence of a territorial dispute in relation to this part of the Russian Federation’s submission. Only the Australian submission concerning the AAT might at first sight seem to contradict the conclusions of the present analysis in respect of the article 76(10) of the Convention and Annex I to the Rules of Procedure. However, submissions in respect of Antarctica, in which case there exists a complex interaction between the Antarctic Treaty System and the law of the sea, can hardly be taken as a precedent for submissions other parts of the world.
It would seem that the procedure concerning land and maritime disputes developed by the CLCS can be expected to assist in creating certainty about the location of the boundaries of the continental shelf to the largest extent possible, thus significantly contributing to the stability and finality of ocean boundaries.
* The views expressed here are the author’s own and do not necessarily reflect those of the Australian Government.  The author is not responsible for any parts of the paper commenting on the Australian submission to the CLCS.
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� This information was circulated in the document CLCS.01.2001.LOS (Continental Shelf Notification) of 20 December 2001, containing the executive summary of the Russian submission. Annex I to the Rules of Procedure requires the coastal State, in case there is a dispute in the sense of the Annex, to inform the Commission of such disputes (para. 2(a)). Paragraph 9.1.4(d) of the Scientific and Technical Guidelines of the Commission (Scientific and Technical Guidelines of the Commission on the Limits of the Continental Shelf (CLCS/11 of 13 May 1999; CLCS/11/Add.1 of 3 September 1999; CLCS/11/Corr.1 of 24 February 2000)) that the executive summary of a submission shall contain information on any disputes as referred to in rule 45 (presently rule 46) of and Annex I to the Rules of Procedure.


� See paragraph 1.2 of the executive summary of the Russian submission and the legend to Map 2 attached to the executive summary (reproduced in the document CLCS.01.2001.LOS, note � NOTEREF _Ref45596312 \h � \* MERGEFORMAT �14�).


� The heading of Table 1 contained in the executive summary reads ‘Geographic coordinates of the points that define the lines of the outer limit of the continental shelf of the Russian Federation in the Artic Ocean’. It is indicated that the type of line for points 1 to 6 and 30 and 32 included in the table are “the boundary to be agreed upon with neighboring states”.


� Still, the approach suggested by the submission may not be without complications. For instance, it might later transpire that there is no overlap with the continental shelf of neighboring States.


� Agreement between the United States of America and the Union of Soviet Socialist Republics on the Maritime Boundary, 1 June 1990, (1990) 29 International Legal Materials 941)


� The maritime boundary agreement also applies to the Arctic Ocean. The difference in approach in these two cases may be explained by the fact that in the Arctic Ocean a continental shelf boundary between the Russian Federation and the United States might require the establishment of a trijunction point with Canada. In the Bering Sea, there are no other coastal States.


� Japan’s position on the submission made by the Russian Federation to the Commission on the Limits of the Continental Shelf (Annex to Note verbale dated 25 February 2002 from the Permanent Representative of Japan to the United Nations addressed to the Secretary-General of the United Nations, regarding the submission made by the Russian Federation on 20 December 2001 to the Commission on the Limits of the Continental Shelf (contained in SPLOS/82 of 21 March 2002)), para. 1.


� Ibid.


� Ibid., para. 2(b).


� Ibid., para. 3. 


� Note Verbale No. 119.N.8 of the Permanent Mission of Denmark to the United Nations to the Secretary General of the United Nations of 4 February 2002 (reproduced as an attachment to the document CLCS.01.2001.LOS/DNK of 26 February 2002); Note Verbale No. 0145 of the Permanent Mission of Canada to the United to the Secretary-General of the United Nations of 18 January 2002 (reproduced as an attachment to the document CLCS.01.2001.LOS/CAN of 26 February 2002). Canada and Denmark (in respect of Greenland) have a continental shelf in the Arctic Ocean that may overlap with the continental shelf of the Russian Federation.


� On these delimitations see also Oude Elferink, note � NOTEREF _Ref98319188 \h ��9� at 195-197.


� Letter of the Permanent Representative of the United States to the Under-Secretary of for Legal Affairs, United Nations, 28 February 2002 (reproduced in CLCS.01.2001.LOS/USA of 18 March 2002)). 


� Attachment to the Letter of the Permanent Representative of the United States to the Under-Secretary of for Legal Affairs, United Nations, 28 February 2002 (reproduced in ibid.).


� Ibid.


� Ibid.


� For further background information on this issue see e.g. R.R. Churchill and G. Ulfstein Marine Management in Disputed Areas; The Case of the Barents Sea (Routledge, London: 1992) 54-90; A.G. Oude Elferink “The Law and Politics of the Maritime Boundary Delimitations of the Russian Federation: Part 2” 12 (1997) International Journal of Marine and Coastal Law 5-35 at 5-16.


� Note verbale of 20 March 2002 of the Permanent Mission of Norway to the United Nations to the Secretary-General of the United Nations (reproduced in CLCS.01.2001.LOS/NOR of 2 April 2002).


� See Oceans ands Law of the Sea; Report of the Secretary General; Addendum (A/57/57/Add.1 of 8 October 2002), para. 29.


� Statement made by the Deputy Minister for Natural Resources of the Russian Federation during the presentation of the submission made by the Russian Federation to the Commission, made on 28 March 2002 (Doc. CLCS/ 31 of 5 April 2002) at 6.


� Ibid.


� Ibid. The Russian submission employs the maritime boundary agreed upon with the United States as the eastern limit of its continental shelf in the Bering Sea, the Chukchi Sea and the Arctic Ocean. The United States noted this and indicated this to be in conformity with article 9 of Annex II to the LOS Convention (Attachment, note � NOTEREF _Ref39382453 \h ��27�).


� In its observations, the United States did not make any reference to rule 45 (now 46) of and Annex I to the Rules of Procedure of the CLCS. This may be explained by the fact that the United States is not a party to the LOS Convention and did not want to stress procedural requirements under the Convention. Two of the other States which made observations in respect of the Russian submission, Canada and Denmark, neither are a party to the LOS Convention. Denmark did make a reference to Annex I to the Rules of Procedure, whereas Canada did not.


� Statement made by the Deputy Minister for Natural Resources of the Russian Federation, note � NOTEREF _Ref39384516 \h ��33� at 6.


� Oceans ands Law of the Sea; Report of the Secretary General; Addendum, note � NOTEREF _Ref39385329 \h ��32�, para. 39. The recommendations of the Commission have been submitted in writing to the Russian Federation and the Secretary-General of the United Nations. A summary of the recommendations is given in ibid., paras 38-41. 


� Ibid., para. 40.


� Ibid.


� The Annex to the Japanese Note verbale reads in relevant part:


For the above-mentioned reasons, the Government of Japan strongly requests the Commission, in its consideration of the submission by the Russian Federation, not to take any action that would prejudge the territorial issue of the Four Islands or the delimitation of the continental shelf and the exclusive economic zone between Japan and the Russian Federation, nor to attach to or make reference to the portions of the maps/charts the Russian Federation has submitted or will submit in the future which are relevant to the above-mentioned issues of territory and delimitation between Japan and the Russian Federation in any recommendations or any other documents created by the Commission. Japan also requests all States Members of the United Nations to fully note Japan’s position on the submission by the Russian Federation (Japan’s position on the submission made by the Russian Federation, note � NOTEREF _Ref39387131 \h � \* MERGEFORMAT �20�, para. 3).


� Admittedly, the Japanese note only refers to delimitation of the continental shelf and EEZ in general terms. However, this approach would seem to be consistent with paragraph 4(a) of Annex I to the Rules of Procedure. The summary of the recommendations to the Russian Federation suggests that the Commission would like to see that the two States explicitly agree on the applicability of paragraph 4 in order for the Russian Federation to make its revised submission.


� Oceans ands Law of the Sea; Report of the Secretary General; Addendum, note � NOTEREF _Ref39385329 \h � \* MERGEFORMAT �32�, para. 41.
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� Maritime Delimitation Treaty between the Federative Republic of Brazil and the French Republic of 30 January 1981 (The Law of the Sea; Maritime Boundary Agree�ments (1970-1984) (United Nations, New York: 1987) 87); Exchange of Notes constituting an Agreement between the Government of Brazil and the Government of Uruguay on the Definitive Demarcation of the Sea Outlet of the Arrroyo Chui and the Lateral Maritime Border of 21 July 1972 (The Law of the Sea; Maritime Boundary Agree�ments (1970-1984) (United Nations, New York: 1987) 103).


� The notes refer to the outer limit of the territorial sea. At the time of the exchange of notes both States claimed a 200 nautical mile territorial sea.


� Statement by the Chairman of the CLCS on the progress of the work in the Commission (Doc. CLCS/42 of 14 September 2004), para. 11.


� Letter of the Deputy Representative of the United States of America to the United Nations to the Legal Counsel of the United Nations of 25 August 2004.


� Statement by the Chairman of the CLCS, note � NOTEREF _Ref98316726 \h ��47� at para 17.


� Letter of the Deputy Representative of the United States of America to the United Nations to the Legal Counsel of the United Nations of 25 October 2004.


� Paragraph 2(a) of Annex III requires a coastal State to include in the presentation of its submission as subjects both comments from other States regarding data as well as information regarding disputes. Paragraph 2(b) might seem to suggest that the Commission only will consider the information regarding disputes.


� Continental Shelf Submission of Australia; Executive Summary (AUS-DOC-ES).


� Ibid., at 34.


� Treaty between the Government of Australia and the Government of New Zealand establishing Certain Exclusive Economic Zone and Continental Shelf Boundaries of 25 July 2004 ([2004] Australian Treaty Series (not yet in force) 1 (available at <www.austlii.edu.au/au/other/dfat/treaties/notinforce/2004/1.html>).


� Agreement on Maritime Delimitation between the Government of Australia and the Government of the French Republic of 4 January 1982 (The Law of the Sea; Maritime Boundary Agree�ments (1970-1984) (United Nations, New York: 1987) 259).


� Executive Summary, note � NOTEREF _Ref98317364 \h ��52� at 35.


� Agreement on Maritime Delimitation, note � NOTEREF _Ref98296114 \h � \* MERGEFORMAT �55�. The western terminus of this boundary is located at 200 nautical miles from the baselines. The eastern terminus of the boundary extends for some 240 nautical miles from the baselines. The outer limit of the continental shelf contained in the Australian submission links up with the maritime boundary landward of this latter point.


� Executive Summary, note � NOTEREF _Ref98317364 \h ��52� at 18.


� Concluded on 1 December 1959 (402 UNTS 71) 


� Instruments applicable to Antarctica and the waters off its coasts in general do not apply to the maritime zones of islands lying to the north of the northern limit (60° S) of the Antarctic Treaty (for a discussion see e.g. A.G. Oude Elferink “The Continental Shelf of Antarctica: Implications of the Requirement to Make a Submission to the CLCS under the LOS Convention” (2002) 17 International Journal of Marine and Coastal Law 485-520 at 491-494. The establishment of outer limits of the continental shelf of Heard and MacDonald Islands is covered by article 76(10) of the LOS Convention (see also Executive Summary, note � NOTEREF _Ref98317364 \h ��52� at 6).


� Executive Summary, note � NOTEREF _Ref98317364 \h ��52� at 11. No reference is made to New Zealand, which also has coasts adjacent and opposite to the AAT. The absence of such a reference may be explained by the fact the outer limit of the continental shelf beyond 200 nautical miles of the AAT links up to the 200 nautical miles limit of the AAT at a point which is beyond the equidistance line between the AAT and New Zealand territories.


� Letter of the Permanent Representative of Japan to the United Nations to the Secretary-General of the United Nations of 19 January 2005; Letter of the Permanent Mission of the Russian Federation to the United Nations to the Secretary-General of the United Nations of 9 December 2004; Diplomatic Note of the Deputy Representative of the United States of America to the United Nations to the Secretary-General of the United Nations of 3 December 2004; Letter of the Permanent Mission of the Democratic Republic of Timor-Leste to the United Nations to the Secretary-General of the United Nations of 11 February 2005. 


� In its comments, Timor-Leste also observes that


it is not clear why Australian [sic] has chosen not to refer to its claimed entitlement beyond 200 nautical miles in the Timor Sea. It is equally unclear why Australia has not referred to the dispute that involves the delimitation of its maritime boundaries with Timor-Leste, in relation to which the Australian claim relies on an argument of natural prolongation beyond 200 nautical miles (Timor-Leste Position Paper; attachment to Letter of the Permanent Mission of the Democratic Republic of Timor-Leste, note � NOTEREF _Ref98318151 \h ��62� at para. 12).
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