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1st July 2005

DG MARKT G4
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B-1049 Brussels
Belgium

To The Commission

I am writing in response to the request by the Services of the Internal Market Directorate General for comments on the second consultation document ‘Fostering an appropriate regime for shareholders’ rights’ (MARKT/13.05.2005).

Our response consists of some background information about Manifest, some opening remarks, then direct responses to the exact questions as given in the consultation document.

Manifest Information Services Ltd

Manifest is the UK based proxy voting agency, delivering proxy voting, corporate governance research and analytics services to many of the most respected and active fund managers, investment funds and consultants in the UK. Formed in 1996, we have been at the forefront of technological developments in electronic proxy voting in the United Kingdom, being the first service provider to be able to offer straight-through electronic voting. Using our own open ISO-format standards for electronic proxy cards developed in close consultation with share registrars, we offer a seamless voting service delivering instructions electronically direct to the registrar, enabling not only a fast and secure delivery of votes but an electronic audit trail leading back to the shareholders’ desk top.
Manifest shortens the chain of intermediaries involved with company meetings under UK jurisdiction by lodging votes directly with the registrar through power of corporate representation. This introduces greater clarity to the voting process, establishing a straight-through electronic trail useful for processing and reporting purposes. It makes the voting process more efficient, secure and less prone to error by minimising manual intervention in the processing of vote instructions. Our direct lodgement model is one which institutional investors would like to see enabled across European markets at the earliest opportunity.
Manifest has recently conducted an in-depth, systematic analysis of the laws and codes relating to corporate governance and shareholder rights relating to meetings in 17 EU countries (the EU ‘15’ plus Hungary and Poland). We therefore believe that our perspective, whilst inevitably being British in origin, takes account of the practicalities of many of the questions which the consultation document poses from a pan-European point of view. We recognise that there are aspects of many systems across the EU which, if combined, could potentially lead to the identification of a truly European and unrivalled solution with a global standing.
1. Scope
Do you agree with the proposed scope for any future measure at EU level, if any, establishing minimum standards for shareholders’ rights? If not, please give your reasons.
Any potential measure at EU level establishing minimum standards for

shareholders’ rights should apply solely to companies formed under the laws of a Member State and whose securities are admitted to trading on a regulated market in one or more Member States within the meaning of Council Directive 2004/39/EC. UCITS (of the corporate type) falling within the scope of Art. 1(2) of Directive 85/611/EEC, and equivalent funds, should be excluded from the scope of any such measure.
As regards the scope of the Directive, we feel that, in principle, it should apply to all companies listed in the EU, rather than for it to “apply solely to companies formed under the laws of a Member State and whose securities are admitted to trading on a regulated market in one or more Member States within the meaning of Council Directive 2004/39/EC”. There are two aspects to this which merit further explanation.
In the interests of protecting European investors in significant ex-European companies who wish to access European capital, and in the light of Sarbanes-Oxley requirements being placed upon all companies listed in the USA regardless of the jurisdiction under which a company is formed, it is appropriate, justifiable and necessary to require that companies whose country of incorporation is outside the EU should be required to comply with the provisions of this Directive if more than 20% of their issued share capital (or another agreed material value) is listed on markets in the EU.
Secondly, we would like to see the definition of applicable markets made clearer, so as to include all shares offered to the public. There is a growing tendency to list on ‘alternative’ market listings so as to avoid compliance with full demands in terms of corporate governance, thereby compromising the rights of shareholders by listing in a more ‘lenient’ market. If full transparency and efficiency of cross-border investment and shareholder rights is to be realised, the requirements underpinning those rights must be consistent, lest some of the efficiency of cross-border investment be lost in reduced disclosure, less information and optional non-compliance with corporate governance standards.
We applaud the efforts undertaken by the Commission to raise the bar in terms of aggregate standards in shareholder rights across the EU. However, we are concerned that, inevitably, such standards as are agreed may fall short, in some areas, of certain current high standards in place in some member states. We therefore would like to see an explicit referral to any agreed standards being set down as a minimum, and that Member States are free to impose or maintain standards more stringent that are contained in any Directive. Specifically, we would not wish to see a paragraph such as Article 3, paragraph 2 of the Transparency Directive. Such a requirement would potentially compromise the status of some Member States as world leaders in corporate governance developments, and may damage the momentum that this Directive will, we are sure, create for further reform in the foreseeable future.
2. The ‘ultimate investor’ or ‘ultimate account holder’
1. Do you consider, contrary to the views expressed above, that granting ‘ultimate investors’ at EU level a legal enforceable right to direct how votes attached to shares credited to their accounts are cast, is a pre-requisite to facilitating cross-border voting?

2. If so, do you agree with the following proposal, based on the works of UNIDROIT: “the legal or natural person that holds a securities account for its own account shall have the right to determine how votes attached to shares credited to its securities account are to be cast”? Please give your reasons.

Although Shareholder identification is an important issue, many of the problems in c-b voting are caused by procedural difficulties and discrepancies. On balance, therefore, we have to state that we do not agree that this issue is at the very heart of being able to  quickly and correctly identify the ultimate investor. Inevitably, many ‘ultimate investors’ are at the end of a fiduciary ‘chain’ which does transcend borders. But equally there exist certain practices which hinder effective and efficient identification of the ultimate investor, whether the chain crosses borders or not, such as pooled custodial accounts, mandatory re-registration of shares to attend a meeting, and the sheer length of the chain itself from issuer to ‘ultimate investor’ in some cases.

Additionally, even where identification of ‘ultimate investors’ may be relatively easy, both in practical and legal terms, there are other practical barriers to the effective communication of instructions to the meeting which are more significant than the task of identifying the legal person with the right to vote, including restrictions on communication media from shareholder to company (e.g. not allowing electronic voting), requirements to have a physical representation at the meeting, share blocking and pooled custodial accounts.
With a view to ensuring a joined-up approach to regulation in this field, it should be borne in mind that the identification of the legal certainty of ownership is already being addressed through the actions under the Giovannini Report, Barrier 13, in the context of clearing and settlement. Whilst the reason behind addressing the issue is clearing and settlement, rather than shareholder voting, the mechanics of solving the problem will enable the correct identification of the legal person entitled to control the voting right of a share in a much more efficient and effective manner, which is the goal of this section in the consultation.
From a shareholders’ perspective, a mechanism which could enable fast and efficient shareholder identification would be to introduce a system of unique numerical identifiers for investors, in effect an ‘ISIN’ for shareholders. The result would be the ability to identify shareholders and potentially their underlying clients quickly and efficiently, without necessarily actually revealing their identity, should they wish this to remain confidential.
Therefore, we underline the importance of these two initiatives being carried out not just simultaneously but in one single process. This will ensure avoiding duplication of effort and the potential for inconsistent law-making. It also enables the conclusion of many other aspects of this directive without the whole initiative being held up by the need to conclude what is a very complex single issue. 
Notwithstanding the above, the definition offered by UNIDROIT does not make sufficient allowance for the full range of potential shareholding methods, working, as it does, on an assumption that all shares are held in a securities account. This potentially disenfranchises shareholders who own and possess their shares directly themselves in either dematerialised or paper form. Recognition of this should be added to the UNIDROIT definition.
3. Stock lending and depositary receipts

Our view of stock lending and depositary receipts is that they are not relevant to the central question of shareholders rights per se. The reason for this is that, providing shareholders positively choose to lend their shares or to buy depositary receipts, in making that choice they elect to potentially forego the full range of shareholders rights attaching to those shares.
The ability of an ultimate owner to access full shareholders’ rights could be contractual rather than statutory, as both situations derive from choices made by the shareholder in the way that they obtain or handle their property, rather than from legal structures and market practices imposed de facto upon the status of a shareholder.

In the case of stock lending, the choice made is that the property in question (the stock) is of greater value in being lent to others than being retained for the purposes of voting. Should this situation change, so that greater value is perceived to be had in retaining the stock so as to vote the share, the shareholder is, of course, free to recall the stock (as long as the ability to do so is established in the lending agreement) or to choose not lend it in the first place. However, in recognition of the reality of stock lending as a way of generating better (short term) returns for shareholders through their agents, we hold that it is also incumbent upon custodian banks and others to put in place mechanisms to enable recall of shares for voting.
As an example of the potential inefficiencies, we have recently spoken with a pan-European fund manager whose custodian refused to recall lent stock for the purpose of voting without two weeks notice. The custodian did confirm that if the client wished to sell, the stock could be recalled immediately. This led to the client having to recall stock, sell it, then buy it back again (thereby incurring significant transaction costs) in order to vote their stock.

In the case of Depositary Receipts, the buyer of the property (stock) is aware from the beginning that the asset they are buying is held by someone else, and that the nature of what they are buying is fundamentally different. If the shareholder in question wishes to exercise full shareholder rights at a company, they should make arrangements for buying ordinary shares instead.

A considerable body of work on this already exists, not least the work undertaken by the International Corporate Governance Network (ICGN) on the topic of stock lending. We commend this to the Commission.
4. Pre General Meeting communications

We would like to see the scope of this section of the consultation extended or made clearer. Although the commentary text refers to ‘shareholders’ meetings’, the title and most of the references refer to ‘General Meetings’. All references in this section should refer to ‘members’ meetings’, so as to include not just Annual General Meetings (AGMs) and Extraordinary General Meetings (EGMs), but also class meetings, court meetings, bondholder meetings, special meetings and all other types of meetings at which any class of member may be entitled to attend, participate or vote.
As regards references to a minimum number of business days before a meeting, we are concerned that these do not take into account variances between the timing and number of national holidays across the EU. For example, a specific 21 business days in the UK may only be 20 business days in other countries. It would not be sufficient to consider only the business calendar of the country of incorporation of the company in question, as this may not give non-resident shareholders the same ‘reasonable amount of time’ in which to sufficiently consider and analyse the agenda and resolutions for the meeting if they have a national holiday during the period in question.
Notice Period
1. Annual General Meetings of listed companies shall be convened on a first call with no less than 21 business days notice.

2. Other Shareholders’ Meetings shall be convened on a first call with no less that 10 business days notice.

We believe the practice of multiple meeting calls causes unnecessary confusion and lack of clarity over when an event is actually to take place. Even where the full text of the meeting notice explains that, in all probability, the event is most likely to take place on the second call, there is no legal certainty that this will in fact be the case. Instances where a first call is consistently not used suggest it is redundant and should be discontinued anyway. The chief reason for having a first and second call is to do with quora and ensuring that a sufficient number of shareholders participate. In the context of a Directive aiming to improve shareholders’ rights, and thereby their ability to participate in meetings, a multiple call system is again rendered obsolete. Additionally, where voting instructions are to be communicated to the tabulator ahead of the meeting, the period between the submission deadline ahead of a first call and the meeting happening on the second call may be significant, during which the position or opinion of the shareholder may change.
We do not consider a minimum of 21 business days to be adequate for ensuring cross-border shareholders to cast informed votes. Taking into account the time taken for the chain of intermediaries to successfully pass the information back to the investor (a process which may take more than the 4 days referred to in the consultation document), and the time it may take for the investor to then pass instructions back to the issuer (which may, again, take more than 4 days, before taking into account additional requirements such as lodging votes ahead of the meeting at the issuer, or ahead of the voting deadline at one or more intermediaries in the chain), cross-border shareholders may not have enough time for analysing the information they have received (a matter of a few days, not taking into account the possibility of national holidays and the fact that they may have many other meetings to process at the same time) and, where they deem necessary, entering into dialogue with the issuer.

Even if we were able to ensure a more efficient version of the current system, the sheer volume of work which the peak AGM system brings means that a re-design of the architecture of this system would be a good investment in order to achieve better quality dialogue between issuers and their shareholders, especially where institutional shareholders are concerned.

We would therefore like to see AGM notices published at least 25 business days before the meeting and no more than 35 business days ahead of the meeting. For other shareholder’s meetings, we would like to see notices published with no less than 15 business days notice.
Notice content
Any notice convening a General Meeting shall at least:

- indicate precisely the place, time and agenda of the meeting and give a clear and precise description of participation and voting procedures and requirements for voting at the General Meeting. Alternatively, it may indicate where such information may be obtained.

- indicate where the full, unabridged text of the resolutions and the documents intended to be submitted to the General Meeting may be obtained.

We fully agree with the minimum standards set out for notice content. Terminologies used in relation to meeting documents should be made absolutely clear, for example making clear the distinction between an agenda (i.e. issues to be discussed by the meeting) and the poll card (issues to be voted by the meeting.
The point we raised in our answer to the section above on minimum notice periods relating to multiple meeting calls is of course relevant to the question of notice content, in that the time of the meeting stated in the notice should be a definitive, single time, rather than two provisional meeting times.
Meeting documents

Do you agree with the following minimum standard with regard to the time at which GM-related documents should be made available? If not, please give your reasons.

The full text of the resolutions and documents related to the agenda items and intended to be submitted to the General Meeting shall be made available at the latest 15 business days before any Annual General Meeting, and at latest 10 business days before any other General Meeting.
We agree with the consultation document, when it states that “No shareholder may vote usefully in relation to any General Meeting, unless the material relevant to the General Meeting is supplied in complete form and sufficiently in advance of the General Meeting”. 
However, we do not feel that this statement is consistent with the recommendation which follows it in the context of minimum notice periods and notice content for meetings; likewise in the context of website provision of meeting documents below. Unless the shareholder is entitled to receive all documentation necessary for decision making at the same time as receiving the meeting notice (containing the list of issues which are to be decided), the time between receiving meeting notice and necessary materials is effectively redundant. We therefore urge the Commission to establish the same minimum standard to apply for the time at which Shareholder Meeting-related documents should be made available as applies for notice periods for convening a meeting.
We also would like to see that such a requirement is clear as to what constitutes ‘necessary documentation’, and that such documentation includes, as a minimum, an annual report and Corporate Governance Statement, as is currently the case in the UK. In the UK and Germany, we have a fully developed system of distribution of all meeting materials well before the event in question, there is therefore no reason why such a practice may not be carried out across the EU.
In jurisdictions where the shareholder meeting formally approves the annual report, this is an opportunity to re-inforce the role of the board in being responsible for company documents, rather than hiding behind the ‘draft’ nature of an annual report, as is currently the case prior to its formal adoption by the shareholders at a meeting.
Consistency as to which documents should be produced ahead of the meeting would create greater certainty amongst investors. This, coupled with uniform requirements for publication dates of the information, would greatly improve certainty and confidence in the process, and would also improve data flows, thereby reducing costs for investors and issuers alike, as the time, effort and opportunity costs to be saved in producing information at the same time could be considerable.
Language and translation
Any notice convening a General Meeting and any document intended to be submitted to the General Meeting shall be made available in a language customary in the sphere of international finance, unless the General Meeting decides to the contrary.

We would like to see a tighter definition of “a language customary in the sphere of international finance”. As the definition currently stands, there is inevitably a risk of a potentially costly test case. Therefore a specific definition of which languages are deemed ‘customary in the sphere of international finance would create certainty for issuers in knowing what is required of them and for investors in knowing what information to which they are entitled in translation. We suggest that English is established as a prime requirement, with an additional second or third language translation at the discretion of the company.

Where translations are to be provided by issuers under this Directive, such translations should carry equal legal validity as the original language version, consistent and unabridged.
Website provision of meeting documents
1. Member States shall ensure that issuers post on their websites the information relevant to General Meetings at the same time as such notices are published and/or sent to the issuers’ shareholders.
2. Such information shall include at least: the notice of the meeting, the full text of the resolutions intended to be submitted to the General Meeting and other documents relevant to the General Meeting, a precise description of the means given to shareholders to participate in the General Meeting and cast their vote and the forms to be used to vote by correspondence and/or by proxy.
We agree with the spirit of this proposal. We see no reason why companies should not have a dedicated area on their web site to shareholder affairs, rather than the more narrow ‘General Meeting’ referred to in the consultation document.
Additionally, the minimum standards for the information to be included should specifically state ‘the resolutions submitted to, and to be voted on at, the meeting’, to enable shareholders to be clear about which issues are to be voted at the meeting and which are not.
Consistent with the requirements of the Transparency Directive, reference should be made to keeping all information subject to disclosure requirements available on the web site for 5 years.

We caution the Commission against using technological language which may become outdated more quickly than the principles of the Directive itself. For example, we would not wish to see the use of the word ‘web site’ become outdated and incur the need to change the terminology of the Directive when the principles underlying it remain sound and relevant.
5. Admission to the General Meeting - Share Blocking

1. Provisions making the right to vote in a General Meeting conditional, or allowing the right to vote to be made conditional, on the immobilisation of the corresponding shares for any period prior to the Meeting shall be abolished.

2. The right to vote at the General Meeting of a listed company shall be made conditional upon qualifying as a shareholder of that listed company on a given date prior to the relevant General Meeting.

The sole function of a record date is to have a single point at which shareholders may be deemed to be on the shareholders register, and therefore identified as the “economic owners”. The nearer this date is to the meeting, the more realistic the representation at the meeting itself. Therefore, the process of ensuring who is on the register should be an on-going process, rather than a one-off exercise undertaken specifically for an individual meeting.

We unreservedly agree with the proposal to abolish share blocking practices. They are an undesirable anachronistic hangover from a physical bearer share system which should now be superseded by an electronic share registration system, as exists in numerous jurisdictions around the world, including the UK, US, Canada, Australia and New Zealand.
There is a strong practical argument for having the record date the same number of days before a meeting across all member states in the interests of practical clarity. The Directive is not clear enough on this, and leaves open the possibility of Member States adopting different record date requirements. There is no practical reason why this date may not be fixed at two business days before the meeting (please refer back to the section relating to notice publication for our thoughts on business days), as is currently the case in the UK.
A requirement for companies to maintain a continually real-time updated electronic register would address this issue, as it does in the United Kingdom, enabling a more efficient registration process and be a significant aid to pro-active investor relations and direct accountability.
A Central Securities Depositary would not serve the same function, as identity of, and ease of communication with, shareholders by the issuer is compromised by the fact that the records are not their own. It would be helpful to refer to our previous comments above on investor identity numbers in relation to identification of the ultimate beneficiaries (section 2) in this context.
6. Shareholders rights in relation to the general meeting
Electronic participation

Member States shall remove existing requirements, and shall not impose new requirements, that act or would act as a barrier to the development of the participation of shareholders to the general meeting via electronic means.
We support this proposal, subject at all times to security considerations. Shareholder meetings are private events, and consideration should be given to the legal implications of the transmission of sensitive private communication over the internet or other equally effective distribution channels. The possibility of sabotage on such events should not be underestimated, especially in situations where high-cost mergers are at stake, for example.
It is extraordinary that this issue is still the focus of debate four years after the E-commerce Directive.

Right to ask questions

Shareholders shall have the right to ask questions at least in writing ahead of the General Meeting and obtain responses to their questions. Responses to shareholders questions in General Meetings shall be made available to all shareholders.
The above principles are without prejudice to the measures which Member States may take, or allow issuers to take, to ensure the good order of General Meetings and the protection of confidentiality and strategic interests of issuers.

In general, we are in agreement with this proposal. 
However, we would like to see this right applied to all members with the right, or the potential right, to vote at a meeting. We would also like to see that responses to all questions put to the board for the meeting, whether in advance of the meeting or during it, should be made available to all shareholders. This right should also apply to representatives of shareholders who hold Power of Attorney or Corporate Representation (Corporate Representation being a lesser form of Power of Attorney relating to the right to effect, rather than devise, instructions on behalf of a client).
Right to add items to the agenda and table resolutions

1. Shareholders, acting individually or collectively, shall have the right to add items on the agenda of General Meetings and table resolutions at General Meetings. Such rights may be subject to the condition precedent that the relevant shareholder or shareholders hold a minimum stake in the share capital of the issuer.

2. Such minimum stake shall not exceed 5% of the share capital of the issuer or a value of € 10 million, whichever is the lower.

3. Such rights must be exercised sufficiently in advance of the date of the General Meeting, to enable other shareholders to receive or have access to the revised agenda or the proposed resolutions ahead of the General Meeting.
Paragraph 1 we agree with wholeheartedly, with the caveat that it should apply whatever the legal status of the resolution in question (i.e. ordinary, special, etc).
Paragraph 2 we feel sets the minimum value bar too high. We suggest instead, in addition to a single shareholder with 5% of share capital, a minimum number of shareholders (100) representing not less than an average holding of €1,000 per shareholder.
The wording of paragraph 3 – ‘sufficiently in advance of the date of the general meeting’ - is too vague and needs to be made clear, again to avoid Member States adopting potentially confusing varying standards. We suggest the UK as being a positive model in this regard. Shareholders wishing to place an items for discussion, a statement or a resolution before the meeting must make their request to do so known to the company at least 45 business days (eight weeks) before the meeting.
This section does not deal with issues around the cost of distribution, the potential for companies to obstruct shareholder resolutions. It also does not mention the right to requisition an EGM, to which shareholders have the right under some EU jurisdictions. This is a right we would not wish to see lost.
Voting by correspondence

1. Member States shall ensure that shareholders of listed companies have the possibility to vote by correspondence.

2. Member States shall remove existing requirements, and shall not impose new requirements, on companies which hinder or prohibit voting by electronic means at General Meetings.

We recommend the Commission reviews this question so as to clearly differentiate between voting electronically in a meeting hall or simultaneously from a remote location, and voting electronically in absentia ahead of the meeting.

Our starting point on this issue is that no company should require a physical presence at the meeting in order for votes to be cast. We further recommend that shareholders should have the possibility of voting in absentia by physical or electronic means.

We believe that these two issues are separate from voting at the meeting by electronic devices, whether remotely or at the venue. Electronic participation in the meeting is a fundamentally different issue. We have no objection to this, but the legal hurdles of reaching a satisfactory conclusion to this aspect of the debate are out of proportion with the more basic need of enabling electronic voting in absentia ahead of the meeting. This would serve as a considerable boost to the encouragement of cross-border voting, as electronic voting in absentia would constitute a significant medium for votes by institutional investors, thereby significantly improving voting levels in a genuinely open securities market.
Proxy Voting

In addressing this section of the consultation, it became clear to us that much confusion surrounds the terms ‘proxy voting’ and ‘voting in absentia’. Rather than go into the complexities of defining the two, the outcome of our discussions are the following three points.
Firstly a proxy appointment should be deemed legally valid, whether in paper or electronic form.

Secondly, that proxy appointments and associated voting instructions may be given duly appointed third parties, and that this appointment is an enduring, contractual arrangement between the shareholder and their agent which must be accepted by the company. The third party need not be an intermediary within the definition offered by the consultation document.
Thirdly, that a Corporate Representative and a Proxy Appointee should have the same rights at a meeting.

The consultation document lists 6 minimum standards relating to proxies, some of which we address below, where additional comments are necessary. Prior to those, we have a number of general observations and reactions to the background commentary in the consultation.
Whilst we recognise that geography is an important factor in preventing shareholders physically attending the meeting, a large factor to be taken into account in increasing levels of cross-border voting is the fact that institutional investors do not have the time or the resources to attend every general meeting in order to vote, especially in the busy AGM season. Therefore, the priority in enabling proxy voting is less to do with ensuring the possibility of someone attending the meeting on behalf of a shareholder, but the possibility of a shareholder appointing a proxy to vote on their behalf in absentia. This enables the automation of transferring instructions ahead of a meeting, and the management of vote decision-making in a more efficient, cost-effective manner.
The consultation document is right to identify rules, such as the requirement for a “wet” signature or authentication by a notary, which make the appointment of proxies unduly cumbersome. Another such requirement is requiring the renewal of proxy appointments for specific meetings or on an annual basis. A continuous appointment ensures certainty over who is voting agent, by reducing the administration complexities, burden and duplication of processing and verifying proxy appointments / voting instructions in the run-up to a general meeting. 
1. Every shareholder shall have the right to appoint any other natural or legal person as a proxy to attend any General Meeting on his behalf.

The wording of “the right to appoint a proxy to attend any General Meeting on his behalf” is too restrictive. Instead, it should allow for the possibility of attending the meeting, voting, and voting ahead of the meeting in absentia, all on behalf of the shareholder. It should make allowance for a natural or legal person to appoint a representative for the meeting.
2. No constraint or limitations shall be imposed other than provisions relating to the legal capacity of the person. In particular, there shall be no limitations on the persons who can be appointed as proxies and on the number of proxies any such person may hold.
This needs to be extended to explicitly include the concept of Corporate Representation.
3. Shareholders shall not be prevented from appointing their representatives by electronic means

Providing appropriate identification security is in place, we agree wholeheartedly with this principle. Much of this is addressed through the E-commerce Directive.

5. Issuers shall not themselves collect proxies in advance of General Meetings but shall entrust independent third parties with such collection.

The point should make explicit reference to the difference between a proxy appointment, and the votes for which the proxy is to effect.

The spirit of this requirement is to be welcomed, as there is a recognisable conflict of interest in the company, as managed by the board, being responsible for collecting proxies for meetings, some of which pertain to their own re-appointment and remuneration. However, such a requirement may prove to be too costly for all issuers. A requirement for scrutiny of such collection should enable the guarantee of equitable treatment of votes collected by the issuer.
6. All votes cast on each resolution submitted to a General Meeting shall be taken into account, irrespective of the means by which the votes are cast.

This proposal presents an opportunity to define means by which votes are cast, through the requirement of vote disclosure. There are, however, two aspects in which this statement is not specific enough. “All votes cast” should specify legally valid votes. Secondly, “taken into account” does not mitigate against a meeting chairman getting a judgement call wrong. There need to be mechanisms in place to ensure that if, for example, a Chairman misjudges the sentiment of the meeting, that the fully weighted votes must be taken into account. Alternatively, the Directive could abolish the dual system of show of hands followed by a poll. There needs to be a way of making voting results more transparent, which means moving away from methods such as a show of hands, or a decision by the meeting chairman on the basis of their judgement of the general opinion at the meeting. 
7. Position of intermediaries in the cross-border voting process

Definition of intermediary

The definition of an intermediary offered by the consultation document does not make allowance for the context of the discussion, namely the exercise of shareholder rights, which may encompass more than simply voting. Not all intermediaries who vote on shares necessarily hold shares, either for themselves or on behalf of others. Shares may be held through a “chain of intermediaries”, but they do not necessarily have to be voted through a chain of intermediaries. For example, in the UK, it is possible for any shareholder to delegate powers under power of attorney to a 3rd party (i.e. a voting agent) to vote directly to or at the meeting on their behalf, without the voting instruction passing through the same chain of intermediaries through which, for example, dividend payments may be passed.
It should be noted that currently, most custodians outsource proxy voting to 3rd party providers. Most custodians do not undertake voting themselves at all. Some do not allow their clients to vote, others simply delegate the function to third parties. Therefore to create a situation where some 3rd parties delegate some functions but not others creates a competitive anomaly that should be scrutinised in the context of EU Competition law.

We therefore suggest amending the UNIDROIT definition of an intermediary thus:

“A legal or natural person who performs acts necessary to facilitate the execution of rights attaching to securities”. This may include voting, corporate actions, dividends, tax reclamation, et cetera.
Registration as nominees

We support the Commission’s position on registration as nominees. It is important for the issuer to know whether an institution is acting on its own account or that of clients, and the ability to be able to identify the underlying owner could be useful for a number of other reasons, including flexibility and efficiency of tax monitoring, clearing and settlement fees and structures. In the UK there already exists a legal instrument (Under section 212 of the Companies Act 1985) under which companies can require shareholders to identify themselves in the context of voting rights.
It would also serve to achieve greater transparency of charging for securities services, by enabling custodian clients to know who is actually registering their votes, and therefore whether their custodian is justified in charging them for voting services when those services may be outsourced or executed by a third party on the appointment of the client.
Being granted a power of attorney 
The choice to confer certain property rights should rest with the owner of the assets in question. Therefore, we are not in agreement with the notion that power of attorney should automatically lie with an intermediary. Where an intermediary is a shareholder in relation to shares which it holds for the account of another legal or named person, the situation should be that any power of attorney is controlled and granted by the underlying legal or named person (the share owner), or their agent (the fund manager). This Power of Attorney should be made explicit in the agreement between the intermediary and the underlying legal or named person. We recommend that that Directive makes explicit a requirement for contractual arrangements between ultimate owner and their intermediaries to make clear whether any Power of Attorney is delegated, and, if so, to specify exactly what powers are to be delegated.
This arrangement thereby should enable the underlying client to attend and vote at a meeting in place of votes transmitted to it by the intermediary should they wish to do so. Another reason for this is that the underlying client may wish to appoint a third party holding power of attorney on shares for specific activity – for example, the voting of shares.
Voting upon instructions

The organisation of share ownership is a fundamental barrier to higher voting levels across the EU. The right to exercise property rights existed before the current global custodian system. It should be the right of clients of intermediaries to give their agents instructions to cast votes. Pooled accounts add nothing to the clarity of share ownership, nor the effective, transparent execution of the rights attaching to it.
We do not see any advantage created by the use of pooled accounts as opposed to designated accounts in the context of making voting more efficient.
A pooled account, consisting of a multiple number of ultimate owners (funds) who may all have their own legal and preferential requirements as regards voting policy and reporting, creates more complexity in ensuring that shares are voted, with multiple combinations of voting instructions emanating from the same nominee account. This is further exacerbated by the possibility of split voting by a fund.
It also creates more complexity in the tracing of votes, where a fund client may need or wish to be informed and given proof of the votes executed on their behalf. It is already the case that some funds are required by law to account for their voting. Their voting audit needs are not easily met through a pooled account system.
A pooled account creates additional complication for voting in terms of reconciliation and correct accounting for the exact number of shares to be voted on behalf of a particular fund in a certain way, to ensure that the correct number of shares has been voted as instructed. This is again made much more complicated by the possibility of split voting instructions at the fund level. This is especially significant where it is possible that an entire voting instruction may be discarded if the number of shares to which it relates is erroneous (especially when it is too high). Whilst shareholder voting is a part of the dialogue process, it is only a part. If constructive on-going dialogue is to be encouraged, issuers need to be able to know who their shareholders are. Pooled accounts again hinder the ability to do this.
Although slightly extraneous to the point in question, it is also valid to point out that a pooled account system may reduce clarity of custodial charges, as the administrative costs, although potentially reduced on a per-client basis, may not reflect the savings actually created by administering funds pooled together. Nor does it offer clarity in situations where some funds in a pooled account wish to see their shares voted, whereas others may not.
Additionally, a pooled account system may create additional confusion where more than one voting agent may be voting shares in the account. In this situation, it is understandable that custodians currently force their clients to use a particular 3rd party voting service platform, regardless of the voting service their clients may wish to use. The pooled account system therefore may easily be deemed to have a severe market distortion effect in the realm of voting services, impeding further development of efficiencies in the voting system through technological and commercial innovation that normally thrives in healthy, competitive, open markets.
For these reasons we do not feel that pooled accounts are suitable arrangement for the purposes of more effective, efficient, auditable and accountable voting. On the contrary, we hold that designated accounts make for greater clarity, probity and therefore efficiency in the system. Furthermore, making a change to the legal structures of stock holding to make pooled accounts statutorily available could mean having to make changes to tax laws in some member states (e.g. France as a case in point, where shareholders had to maintain a segregated custodial account for the purposes of tracing tax liability), a prospect which could seriously delay agreement on this directive.
8. Communications following the General Meeting
Dissemination of the voting results

We agree with the Commission’s position on this point in principle, that shareholders should have access to the outcomes and, where possible, the results of voting at a meeting.

In terms of information provision, we see no reason why such information may not be made available within 4 hours of the vote closing.
We have some suggestions as to the standard format for such disclosure, so as to enable meaningful comparison. Manifest collects results for over 1,200 issuers in the UK annually, and there exists a multitude of disclosure standards. To enable meaningful comparison, companies should disclose total issued share capital and the number of votes cast for, against and abstained for each resolution.
9. Other Suggestions
Most importantly, we strongly encourage the Commission to be clear about the definitions of proxy cards, poll cards, representatives and so on.

As referred to above, Manifest would like to propose that ISIN type numbers for shareholders should be supplemented by a standardised identification number for a shareholder event. This would reduce uncertainty, would save time and effort and would greatly increase the efficiency and probity of the system.
We believe the system would also be greatly aided by the establishment of a standard format for the electronic transmission of voting instructions. This would create the ability to transmit electronic instructions in HTML, XML, CSV to ISO standard, which would be a significant step to the realisation of an open, efficient market in electronic transmission of voting instructions.
We hope that this input is valuable to your consultation and policy process. Should the Commission have any queries or further questions relating to our comments, please contact either me or Paul Hewitt at Manifest.
Yours sincerely,

Sarah Wilson MIRS, ASI
Managing Director
Manifest
9 Freebournes Court
Newland Street
Witham,
Essex
CM8 2BL
England
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