
I. The Interplay between Telecommunications 
Regulation and Competition Law 

Telecommunications regulation and competition law are complementary instruments. 

Their objective is to maintain a competitive market structure within the European Internal 

Market and, ultimately, to maximise customer welfare. Their bases are Articles 3(c) and 

(g) of the EC Treaty which sets out the main activities of the European Community. The 

New Regulatory Framework creates a ‘complementary and convergent’ relationship 

between competition law and telecommunications regulation.1 Competition rules tend to 

prohibit broad categories of behaviour, while focusing on the specific objective of 

promoting competition. Telecommunications rules tend to be more precise and to leave 

the enforcing authorities less discretion than competition rules.2 The relationship between 

telecommunications regulation and competition law can be analysed at three different 

levels: First, the systemic level relating questions whether competition law will replace 

telecommunications regulation. Second, the systemic level relating to potential overlaps 

and common concepts between the two areas (for instance, expansion of competition law 

analysis and concepts into regulatory issues). Third, the institutional level relating to the 

role and powers of regulators.3 

 

In the past, as far as the telecommunications sector was concerned, more emphasis was 

put on ex ante regulatory intervention. However, the 1998 European Commission Notice 

on the application of the competition rules to access agreements in the 
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telecommunications sector4 referred to a possible application of both ex-ante regulatory 

obligations and competition law. At the time when the Notice was issued, competition 

law analysis was already carried out to determine SMP operators (with more than 25% 

market share on the relevant market) under the Open Network Provision (ONP) 

Directives. 

 

The 1999 Communications Review went one step further and considered that the 

establishment of ex-ante obligations should be assessed on the basis of a competition law 

analysis. It also stated that the concept of SMP should be equivalent to the ECJ case law 

on dominance (Article 82 EC). The consultation following the Communications Review 

covered the relationship between competition law and regulation. During the 

consultation, the main concern was that competition law alone would not be sufficient to 

carve out the problems posed by dominant operators that, at the same time, control 

network infrastructure. Access to facilities is mainly determined in terms of 

interconnection rights.5 The relationship between competition law and 

telecommunications regulation has also been subject to extensive academic debate.6 

 

The New Regulatory Framework is based on the premise that ex ante regulation should 

only be applied where the level of competition is considered to be insufficient7 and where 

‘national and Community competition law remedies are not sufficient to address the 
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problem.8 Mario Monti, the European Commissioner responsible for Competition Policy, 

recently pointed out ‘that we have not reached market conditions yet which would allow 

for ex ante regulation to be abandoned. Compared to other economic sectors, we are still 

in a transition period where we need to apply both, competition law instruments and 

sector specific-regulation. As long as problems such as unjustified impeded access to 

basic networks exist, ex ante regulation remains necessary.’9 Ex ante regulation will 

therefore in many cases take precedence over, and be more effective than, ex post 

competition law enforcement. 

 

The Commission has recently initiated investigation proceedings on the basis of Article 

82 EC Treaty against telecommunications operators, in particular KPN10, Wanadoo and 

Deutsche Telekom (DT). Wannadoo was fined heavily for predatory pricing in the ADSL 

retail sector,11 and Deutsche Telekom was also fined for margin squeeze in the local 

loop.12 In the case of KPN no formal decision was not reached. There were however few 

other Art 82 cases in advance of the cases mentioned above, despite a high number of 

complaints in the sector. 

 

The Deutsche Telekom decision is particularly important as the German regulator 

(RegTP) had already fixed price-controls on the incumbent that allowed certain 

commercial freedom. DT subsequently employed this freedom in an abusive way by 

increasing retail prices and reductions in wholesale charges, thereby producing a margin 
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squeeze to the income obtained by competitors.13 Therefore, in this case competition law 

and regulation were applied at the same time. 

 

Competition law will become more important in the future and regulation rolled back. In 

the view of the European Commission ‘the aim is now progressively to phase out this 

specific framework in line with the improving market structure. So in a not too distant 

future most of this sector should operate under the exclusive scrutiny of antitrust rules. … 

Indeed, competition authorities should guarantee that growth and innovation are not 

obstructed by monopolisation or other private anti-competitive practices.’14  

 

The Wanadoo and Deutsche Telekom decisions are examples of the important role of 

competition law in the telecommunications sector, even though such cases have been rare 

yet. Regulatory authorities, applying ex ante regulation, will still have an important role 

to play in the future. In many instances competition law remedies will not be sufficient, 

given that they are imposed ex post and often after lengthy investigations. The New 

Regulatory Framework has significantly strengthened the powers of NRAs. In the future, 

their tasks will increasingly be based on competition law concepts applied to the 

telecommunications sector. The European Commission will act in a supervisory capacity 

to ensure the harmonised application of Community legislation and concepts.  
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