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Preface

Many significant developments in the law relating to the high seas have been witnessed during the past century. Indeed, the rate of change has accelerated, if anything, during the period starting in 1973 during which the writer has been directly involved, in different capacities, in several of the developments. The paper reviews, from a personal perspective, some of the more noteworthy developments in the law, making particular reference to navigational issues. 
Introduction

A century ago, in 1905, the law relating to the high seas consisted almost entirely of customary law,
 based on the fundamental concepts of freedoms and exclusive flag State jurisdiction 
 over ships on the high seas. There were many important decisions by international tribunals, much academic doctrine and just a very few international conventions on matters such as submarine telegraph cables.
 Over the last hundred years, the regime of the high seas has seen four types of development. The first has been the significant reduction in the area of the high seas. The permissible limits of coastal State jurisdiction have been gradually extended away from the coast, and as a result the area of the high seas has been correspondingly reduced. The second was codification of much of customary law of the high seas in the form of the Geneva Convention on the High Seas.
 This instrument brought greater clarity and certainty to the law, even though there were significant omissions in the overall Geneva regime concerning the limits of national jurisdiction.
 The third development has been the growth of detailed regulation of activities on the high seas through the adoption of international conventions, especially during the past 30 years. Finally, in the late 1960s processes of questioning and fundamental review of the entire law of the sea were set in train that led, in effect, to the revision of the Convention on the High Seas
 by the Third UN Conference on the Law of the Sea. As a result, the UN Convention on the Law of the Sea (“the Convention”) contains many important provisions directly concerning or indirectly affecting the high seas. The main provisions are to be found, of course, in Parts VII and XI
 of the Convention, the latter articulating the concept of the Common Heritage of Mankind. Important provisions are to be found in other Parts such as Part XII
 concerning the protection and preservation of the marine environment and Part XIII concerning marine scientific research. The entry into force of the Convention in November 1994 must stand out as the most significant event during the second half of the last century in the law of the sea, including the high seas. 

High Seas Navigation: Developments over the past 30 years

This paper reviews certain legal developments that may now be addressed in terms of articles contained in Part VII, section 1, of the Convention,
  namely (1) the retention of the concept of the high seas; (2) the freedoms of the high seas; (3) the nationality of ships and flag State duties; (4) trafficking in narcotics on the high seas; (5) unauthorised broadcasting from the high seas; (6) the right of visit and search; (7) hot pursuit; and (8) submarine cables and pipelines.   
(1)
The retention of the concept of the high seas (article 87 of the Convention)

In 1973, some novel proposals were submitted to the Seabed Committee, notably the concept of “international seas,”
  that appeared to me to be likely to disturb the existing concepts of the high seas and its freedoms. A Conference of the Council of Europe in 1965 had already persuaded me that the Convention on the High Seas was not perfect.
 Nonetheless, in the Seabed Committee, I was concerned to preserve the essential elements of the existing regime, including the concepts of high seas and freedoms, especially freedom of navigation, lest they be replaced by uncertainty or even chaos. The agenda for the Conference was full and it included proposals for radical new concepts such as the EEZ and the Common Heritage of Mankind. There were limits to the changes that could be made whilst at the same time maintaining legal stability.
 As a legal practitioner, I favoured a degree of evolution, but not outright revolution. 

In the early months of 1974, when preparing for the negotiations at the Conference in Caracas,
 the British delegation developed a strategy. This was to table a Working Paper on the High Seas that reaffirmed and “re-enacted” a good part of the Convention on the High Seas so as to retain the existing concepts and much of the existing law, but with some additions and improvements.
 The Working Paper began with the following introduction:

“It is clear that in any comprehensive convention on the law of the sea articles setting out the rights and duties of States on the high seas must be included. Such rights and duties are at present codified in the 1958 Geneva Convention on the High Seas. It is likely that some provisions of that Convention will need some modification in the light of the conclusions reached by this Conference. However, it is the view of the sponsors that the principles and provisions contained in the Convention on the High Seas are otherwise valid, must remain in force for areas beyond the territorial sea, and should be incorporated in any new comprehensive convention on the law of the sea adopted by this Conference….

In other words, the proposal was to retain most of the articles in the Convention of 1958 and to add some new articles for incorporation into a new convention. Debate over the choice between revolution and evolution was joined at Caracas.
 The Main Trends
 document of 1974 contained the two options of “high seas” and “international seas.” The terms “high seas” and “freedoms” were used in the ISNT
 in 1975 and eventually, of course, in the Convention. As a result, we have continuity over the basic concepts.
(2) The freedoms of the high seas (article 87) 

The Convention on the High Seas contained a non-exhaustive list of four freedoms: navigation, fishing, cable- and pipeline-laying, and overflight. In addition, the article referred to “others which are recognised by the general principles of international law”, albeit without specifying the criteria for such recognition. The Convention of 1982, whilst omitting that phrase, added two more freedoms to another non-exhaustive list. They were, first, the construction of artificial islands and installations; and, secondly, marine scientific research. According to the terms of article 87,
 both freedoms were made expressly subject to other parts of the Convention, as were the freedoms of fishing and cable- and pipeline-laying; and all freedoms are “exercised under the conditions laid down by this Convention and by other rules of international law.” The Convention contains specific conditions, in addition to the “due regard” test discussed below. 

In a general context, the term "freedom" means being unrestricted. What does the concept of “freedom” mean in the present context? Article 87(1) contains only a partial answer in the proposition that the high seas are “open to all States…”, but the article has to be read with article 89 which prohibits claims to national sovereignty. In other words, the law is formulated in such a way as to negate the doctrine of mare clausum advanced by John Selden.
  A further consideration is that a legal doctrine cannot amount to the grant of a general licence or create some sort of vacuum juris
 or state of lawlessness. The law must provide some qualifications to a concept of “freedom” in order to safeguard the interests of others in the international community: in this perspective, freedom is a relative concept. As regards general principles, the Latin maxim sic utere tuo ut alienum non laedas applies, perhaps, in the sense that a State should not cause or permit ships flying its flag to do things on the high seas that interfere, whether maliciously
 or unreasonably, with the interests of other users. In this perspective, the International Law Commission stated in its Commentary on draft article 27 that: “States are bound to refrain from any acts which might adversely affect the use of the high seas by nationals of other States.”
 The sentence formed the basis for a British proposal at the first UN Conference on the Law of the Sea
 to the effect that:

 “These freedoms…..shall be exercised by all States with reasonable regard to the interests of other States in their exercise of the freedom of the high seas.”

 The proposal did not recapitulate the ILC’s element of “adverse” effects upon others’ uses, possibly widening its scope as a result. Be that as it may, the British proposal was accepted as the final sentence of article 2 of the Convention on the High Seas.

This principle was applied by the International Court of Justice in the Fisheries Jurisdiction case (UK v. Iceland) in 1974.
  The Court found that Iceland enjoyed, under the law then in force, preferential fishing rights in the relevant area of the high seas. Whilst this enjoyment implied “a certain priority,” it “cannot imply the extinction of the concurrent rights of other States.” The Court went on to find that:- 

“the principle of reasonable regard for the interests of other States enshrined in article 2 of the Geneva Convention on the High Seas of 1958 requires Iceland and the United Kingdom to have due regard to each other’s interests, and to the interests of other States, in those resources.” 

Since Iceland was not a party to the Geneva Convention, the Court’s finding was based upon customary law. The parties were under mutual obligations to negotiate in good faith for an equitable solution of their differences, paying “due regard to the interests of other States…”
 

The Court’s term “due regard” is now found in paragraph 2 of article 87 of the Convention.
 So far as I am aware, there was no intention at the Conference to change the content of the “reasonable regard” test. The change from the well-known term “reasonable” to the rather less familiar word “due” is no more than semantic.
 The due regard test is an element in the principle of good faith: rights must be exercised reasonably. The interests of others in their exercise of the same or similar freedoms must be taken into account and not simply ignored. The selfish disregard of the interests of others could well amount to an abuse of rights, contrary to article 300.
 

The principle of due or reasonable regard is one that international courts and tribunals are able to apply in cases brought before them. Just as the Court in the Icelandic Fisheries case applied the principle of customary law (based upon the formulation in the Convention on the High Seas), so may a court or tribunal acting under Part XV of the Convention apply the “due regard” test in article 87(2) in a future dispute, in much the same way as the International Tribunal for the Law of the Sea has developed the test of the “reasonable” bond in article 292.

 (3) Nationality of Ships and Flag State Duties
 (articles 91 and 94)

In the early months of 1974, the British delegation prepared for the negotiations in Caracas by reviewing, in the context of article 5 of the Convention on the High Seas, the controversial question of the nationality of ships.
 The delegation to the Third Conference were well aware that State practice regarding the grant of the flag displayed unsatisfactory features: sub-standard ships, often flying flags  of States maintaining open registers, competed for business with ones that met all agreed standards with the consequential added costs.
 Public order on the oceans required that flag State jurisdiction should be effective and that the various freedoms of the high seas should not be abused. Yet it was apparent that certain flag States did not have the legal and administrative frameworks for ensuring that ships flying their flags met internationally agreed standards. The idea of the "genuine link"
 had been grafted on to the law of the sea in the aftermath of the Nottebohm case
by the work of the ILC and the Geneva Conference.
 However, it may not have been sufficiently noted that there are differences between individuals and ships: dual nationality is permissible in the case of individuals but not ships (article 6 of the Geneva Convention and article 92 of the LOS Convention). The ILC's proposal marked a shift away from the decision of the Permanent Court of Arbitration exactly a century ago in the Muscat Dhows case.
 Moreover, State practice in applying the “genuine link” varied just as much in 1974 as it had in the 1950s when the concept was first articulated, but left undefined. The ICJ held in the IMCO Advisory Opinion that the argument, advanced on the basis of the "genuine link" to the effect that the Assembly could refuse membership of the Council to Liberia and Panama because their tonnage figures included foreign-owned ships, was not relevant to the interpretation of the IMCO Convention.
 

In the light of this situation, the delegation formed the view that an international consensus on specific criteria, such as national ownership, for the grant of nationality to ships was no more likely to be achievable in the 1970s than in the 1950s when the ILC’s detailed proposals of 1954 were replaced by the general formula of 1956.
 Whilst the time had come for some “further developments,” as foreseen in 1958,
 a new approach was needed. The delegation concluded that a more fruitful approach would be to spell out in some detail the scope and content of the duties of the flag State in respect of ships flying its flag. These duties were to be performed not merely at the time of registration but also on a continuing basis. Whilst flag State jurisdiction would remain the primary means of ensuring public order at sea, an effort would be made to make it work more effectively. The delegation decided that a comprehensive statement of the duties of the model flag State, a kind of “best practice” statement, would be drawn up. Two new articles were drafted expanding the obligation of the flag State in the last half sentence of article 5 of the Convention on the High Seas to exercise effective jurisdiction and control in administrative, technical and social matters over ships flying its flag. The first proposal began by taking the last half sentence from article 5 and making it the introduction to the detailed provisions that followed.
 The second proposal concerned the duty to take safety measures. After discussion with other delegations during the early days of the session in Caracas, the first proposal was tabled as draft article 6 bis and the second as draft article 10.
 Article 5 was not included in the Working Paper, but the intent was to truncate it by omitting the final part, whilst retaining the reference to the "genuine link." In a pre-introductory statement in the Second Committee as spokesman for the UK, I made the points that:-

 “One of the short-comings of the Convention on the High Seas was that the obligations of flag States were not clearly defined. Flag States, which claimed certain privileges in regard to ships flying their respective flags, also had certain duties vis-à-vis the international community.”

 After further discussions during the Conference, the two draft articles were combined and, with some modifications, adopted as article 94 of the Convention of 1982. 

In the initial drafting of the proposals, insufficient attention was given, perhaps, to the positioning of the new articles and their relationship with the rump of the old article 5. The syntactical link in the two halves of the last sentence of article 5 between the genuine link and the duty to exercise effective jurisdiction and control was lost as a result of the splitting of the sentence between two separate articles – articles 91 and 94.
 The intention was not to weaken the connection. The intention was not to weaken the argument that “a failure by a flag State to perform its duties under article 94 would provide evidence of the absence of a genuine link between it and the ship concerned.”
 Rather, the intent was simply to fill out - and thereby to stress - the flag State’s duty to exercise jurisdiction and control, and to leave aside the issue of how to define the “genuine link” as insoluble in 1974,
 just as it had defeated the ILC in 1956. The Third Conference already had too much on its agenda. The drafting exercise was undertaken in the context of tankers and cargo vessels, rather than that of fishing vessels. It may be recalled that “flags of convenience” were not flown by many fishing vessels in those days, but numbers have grown subsequently.
 

There were two other elements in the British delegation’s overall strategy, in addition to the aim of ensuring the effective exercise of flag State jurisdiction.  The first was the initiative to introduce, concurrently with flag State jurisdiction, the idea of port State jurisdiction over infractions of international standards. The concept of port State jurisdiction had been articulated in a paper prepared by the British Branch of the International Law Association.
 Once again, the actual problems in the 1970s were with tankers that washed out their tanks at sea, rather than with fishing vessels. For this reason, the proposal was advanced in the Third Committee which was dealing generally with the topic of combating marine pollution, rather than in the Second Committee as a general provision in the articles about the high seas, which is perhaps where it belongs.
 The proposal of port State jurisdiction was accepted as article 218 of the Convention. The second element in the overall strategy was to build upon the jurisdictional provisions of MARPOL in an acceptable manner and to spell out the obligations of flag States in regard to the prevention of pollution and the preservation of the marine environment. Articles 211(2) and 217 are now the relevant provisions.
 

Reverting to what became article 94 of the Convention, the delegation considered carefully the possible remedies that should be provided for instances of non-compliance. The only remedy that seemed viable at that stage was to provide for formal reporting of the facts to the flag State and to impose on the latter the duties to investigate the report and to remedy any shortcomings in such a way as to conform to generally accepted international standards. This became article 94(6), a paragraph described by Professor Scovazzi as “one of the most surprising provisions in the” Convention.
 The delegation was very conscious that this remedy was weak, but a better idea eluded the delegation in formulating the proposals in 1973. A possible rule to the effect that State A could determine unilaterally that there was no “genuine link” between a ship and State B and then treat the ship as being stateless would have been open to abuse and even a recipe for chaos on the high seas.
 Formally, it is only State B which can revoke the grant of nationality under its law. Moreover, Professor Soons has pointed out that:-

 “It does not seem to make sense for a third state not to recognise the nationality of (a non-compliant) ship since that would entail not being able to hold the flag state internationally responsible. In cases where the absence of control has not resulted in non-compliance by a ship with international standards binding on the flag state, there is no reason to call into question the nationality of the ship.” 
 

The rule that a ship on the high seas flies one flag at least means that there is always one State that is ultimately responsible for the ship. 

It was only well after what became article 94(6) was drafted that some new penalties were devised. Thus, the Third Committee accepted the idea of penalising a flag State by removing its pre-emptive jurisdiction under article 228 of the Convention if it “has repeatedly disregarded its obligation to enforce effectively the applicable international rules and standards in respect of violations committed by its vessels.” Later still, the IMO adopted the idea that certificates issued by a flag State to its vessels for the purposes of a particular standard-setting Convention should be accepted by other States - and the corresponding advantages extended to ships holding these certificates - only if the flag State’s legal and administrative systems for implementing the standards had first been approved by an expert panel and included on a “White List.”
 With the benefit of hindsight, these ideas could have been considered when drafting what became article 94(6). 
Finally in this survey of possible remedial actions, it may be noted that if a report of a deficiency submitted under article 94(6) turns out to be ineffective, the complaining State may today have a legal remedy. The inclusion in the Convention of Part XV could have opened the possibility of resolving through recourse to the International Tribunal for the Law of the Sea
 disputes arising from the persistent failure of a particular flag State to perform its duties under the Convention or the Fish Stocks Agreement. It may be possible to initiate litigation either with or without the explicit consent of the Respondent State. In this connection, it may be noted that some States with "open registers" have not hesitated to authorise the submission to the Tribunal of applications under article 292 for the prompt release of detained vessels without the consent of the detaining States. The initiation of litigation may itself be enough to cause the Respondent to settle the dispute.
 Part of the costs of the proceedings may be offset, in the case of developing countries, by a contribution from the UN Secretary General's Trust Fund for the Tribunal.
 The possibility of recourse to judicial or arbitral bodies could be explored further.
The question of the nationality of a ship has arisen in two cases before the Tribunal in Hamburg: Saiga (No. 2) 
  and Grand Prince. 
 In considering the merits in the M/V Saiga (No. 2) case, the Tribunal was faced with the contention that the “genuine link” between the Saiga and the flag State was absent. There was a discrepancy between the wording of the registration certificate and the terms of the legislation and different views were possible on this question. It turned upon the interpretation of the law of St Vincent, but it was nonetheless subject to review by the Tribunal on the basis of the materials presented to it by the parties.
 There was no suggestion that the ship had failed to meet international standards binding upon the flag State. The contention was that the latter was debarred by the lack of a genuine link from claiming compensation in respect of loss and damage to the ship and its crew. This contention was advanced for the first time during the third set of proceedings concerning the Saiga.
 The flag State had acted as the flag State in certain ways and the Attorney-General of St Vincent had presented its case to the Tribunal. The Tribunal found that:-

 “…the purpose of the provisions of the Convention on the need for a genuine link …is to secure more effective implementation of the duties of the flag State, and not to establish criteria by reference to which the validity of the registration of ships …may be challenged by other States.”

 Moreover, the evidence did not support the respondent’s contention that there was no genuine link between the Saiga and St. Vincent.
 The Tribunal placed the burden of showing that there was no genuine link upon the Respondent. The presumption that the link is genuine can be rebutted, but the evidence was insufficient in this case. Professor Oxman has commented on this conclusion that

 "[a]s a matter of both human rights and environmental policy, it …ensures that there is a state in a position to protect the interests of nationals of many different states represented by the ship, its crew and passengers, and the cargo owners, and that there is a state that is legally responsible for ensuring compliance with the substantial safety, environmental and conservation obligations imposed by the Law of the Sea Convention on the flag state."

In a separate opinion, I stated en passant that I would not read a passage in the Judgment concerning article 91 of the Convention “as going so far as to say that the requirement of a ‘genuine link’, which contains an element of good faith in the word ‘genuine’, has no relevance at all to the grant of nationality.”
 Article 91 has to be interpreted in its context which includes article 92
 where good faith is relevant throughout. The requirement of a “genuine link” appears in article 91 which deals with the nationality of ships and the term must bear some meaning.
 Counsel for the parties had cited the Nottebohm case
, in which the ICJ decided that Nottebohm’s naturalization lacked “genuineness.”
 The Court added: 

“Naturalization was asked for … to enable him to substitute for his status as a national of a belligerent State that of a national of a neutral State, with the sole aim of thus coming within the protection of Liechtenstein…”
 

Questions of motive and good faith were involved. In its latest Report on Diplomatic Protection, the ILC has not retained the requirement of a genuine link as a general rule applicable to nationals of all States. Instead, the ILC has confined Nottebohm to its particular facts and treated it as a relative rule between two States.
 The Court’s ratio decidendi is unclear. The case may have laid down a rule on diplomatic protection, or there may have been a question of abuse of legal process or a lack of good faith. However that may be, whilst the genuine link may have some limited relevance to the question of nationality in certain circumstances such as those to which article 92 relates, the primary relevance of the requirement remains the performance of the duty to exercise effective jurisdiction and control.

In the second case in which the Tribunal has considered questions of nationality, that of the Grand Prince, the Tribunal was again faced with an unclear situation regarding the vessel’s registration on the material date. An application for prompt release from detention had been submitted “on behalf of” the flag State, Belize, in accordance with article 292 of the Convention; but earlier the Belizean Foreign Ministry had issued a Note Verbale to the effect that the vessel had been de-registered as a punitive measure for a second reported violation of the conditions of its licence by fishing without permission in foreign EEZs. In this instance, the application was rejected by the Tribunal proprio motu on jurisdictional grounds. The Tribunal was not convinced that the vessel was a Belize vessel when the application was made in view of a Note Verbale from the Ministry of Foreign Affairs to the diplomatic representative of France stating that the vessel was being de-registered. In a separate opinion, I detected additional grounds for uncertainty: the vessel had not been very long on the Belizean register and the vessel was due to be re-flagged in Brazil; its beneficial ownership remained obscure, following its sale and purchase between two Belizean companies, effected by lawyers in Spain; and its previous nationality was given as Canadian even though the previous owner was a Belize company.
 This case demonstrates that, in appropriate circumstances, the Tribunal will reject an application for relief made on behalf of a State where the Tribunal is not satisfied as to the existence of legal links or where the evidence of nationality lacks cogency. 

Looking to the future, General Assembly resolution 59/24 indicates that problems are still troubling the international community over the nationality of ships, the genuine link and the operation of sub-standard vessels.
 Studies are being undertaken, both in the UN and its Specialized Agencies, on the basis of that Resolution and also in the Ministerial High Seas Task Force set up under the auspices of the OECD.
 A major legal development has been the clarification and highlighting of the duty of the flag State to exercise effective control over ships flying its flag on the high seas. This duty, specified in particular in article 94 of the Convention, remains a key element in the concept of the genuine link contained in article 91. It should not be overlooked that a dispute arising from an alleged failure by a flag State to perform its duties could come before an international court or tribunal acting under Part XV of the Convention. In other instances, the absence of a “genuine link” may constitute a bar to a claim submitted by or on behalf of a flag State to an international court or tribunal. Such a body may be prepared to declare an application inadmissible if there is shown to be sufficient doubt over the existence or genuineness of the link. Where there is no such link or where a flag State has clearly not performed its duties, some of the normal privileges of the flag State may cease to be available to it.
 
 (4) Trafficking in Narcotic Drugs

In preparing for the negotiations in Caracas, the UK delegation re-examined the law concerning trafficking in narcotic drugs and similar substances across the high seas. It was decided that new provisions were needed and proposals were tabled as article 21bis of the Working Paper.
 A new power to seize on the high seas illicit cargoes of narcotics on board yachts and small ships of less than 500 tonnes was put forward.
 After discussion, this proposal was rejected: it would have made too big an inroad upon the freedom of navigation and exclusive flag State jurisdiction. Instead, the agreed solution for narcotics was the introduction in article 108 of the Convention of a duty to cooperate to suppress trafficking across the high seas, in the general interest of the international community. This duty was expressed to apply in regard to identifiable vessels, thereby opening the way for State A to agree to a warship or customs vessel of State B boarding a ship flying the flag of State A on the high seas. This latter possibility was elaborated in article 17 of the Vienna Convention on Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1987. Already, in 1981, some Anglo-American arrangements had been made according to which the British authorities did not object to the boarding, in a defined area of the Caribbean, of small vessels flying the British flag if persons on board were suspected of attempting to smuggle drugs into the United States.

(5) Unauthorised Broadcasting from the High Seas

In 1965, the writer attended a Conference convened by the Council of Europe to consider means of combating “pirate” broadcasting from ships moored in the shallow waters of the southern North Sea. At that time, most coastal States in the region retained the three mile limit of territorial waters. Several ships were anchored on the high seas and engaged in broadcasting by radio to the coastal populations.
 The Convention on the High Seas had entered into force only three years before the Strasbourg Conference and the Convention did not permit boarding and arrest of “pirate” broadcasting vessels whilst the latter were on the high seas. The freedom of navigation includes stopping and anchoring. Some delegations wished to take a bold new initiative to curb what all delegations agreed were abuses in the region, but the majority were cautious over extending the scope of maritime jurisdiction. The resulting European Agreement for the Prevention of Broadcasts from Stations outside National Territories was based on the States Parties’ existing jurisdiction over their nationals and over their territories, including ports supplying the broadcasters. No new powers of intervention on the high seas were accorded. Quite possibly for this reason, the Agreement proved to be less than a complete success.

 The writer saw an opportunity to extend rights of intervention when preparing for the negotiations to be held in Caracas in 1974. Proposals for a duty to cooperate in order to suppress “pirate” broadcasting and for new powers of intervention on the part of “victim” States were formulated and included as article 21 ter in the Working Paper tabled, with our EC partners, in the Second Committee. The proposals were accepted with minor drafting improvements as article 109 of the Convention. The solution for Europe’s problems with unauthorised broadcasting was the introduction by article 109 of new jurisdictional competences for the receiving or “victim” State. The latter’s competences operated concurrently with the standard competences of the flag State but bolstered now with a duty to cooperate. The new competences included arresting and prosecuting broadcasters and seizing the apparatus on the high seas. The European problems appear to have disappeared. The UK implemented article 109 in 1990 before the Convention’s entry into force. 

(6) Visit and Search (article 110)

This ancient right of police on the high seas was codified by article 22 of the Convention on the High Seas. The right is linked to the right of approach whereby a public vessel, such as a warship, is able to ascertain the flag of a vessel at sea. At the Third LOS Conference, the right of visit and search was extended to “pirate” broadcasting vessels by article 110(1) (c), whilst sub-paragraph (d) extended the right also to ships without nationality, upon a proposal by Mexico. Paragraph 4 of article 110 extended the right to aircraft – including helicopters.

In recent years, the focus has switched to the opening words of article 110: “Except where acts of interference derive from powers conferred by treaty…” There have been numerous invocations or applications of this exception. They are to be found in all kinds of treaty (bilateral, regional and global) and the arrangements have related to many different activities. Some arrangements include tacit consent to boarding in the event of a failure to object within a specified time to a notification of intent to board. The number of examples in multilateral treaties has grown significantly in recent years. As well as the example of the Vienna Convention for the Suppression of Illicit Traffic in Narcotic and Psychotropic Substances, visit and search is available as between parties to many global treaties including the UN Convention against Transnational Organised Crime.
  Detailed proposals for visit and search are under consideration in the context of amending the Convention on the Suppression of Unlawful Acts against the Safety of Maritime Navigation.
 The United States has entered into agreements as part of the Proliferation Security Initiative
 whereby the US and its bilateral partners, which include Liberia and Panama, agree that each party may board ships on the high seas flying the flag of the other party if there is reason to suspect that a particular ship is engaged in trafficking in missiles or weapons of mass destruction.

In regard to fisheries, the Implementation Agreement on Straddling Fish Stocks and Highly Migratory Fish Stocks (“the Fish Stocks Agreement”)
 contains in article 21 an elaborate article allowing one party to board fishing vessels flying the flag of another party and to carry out an inspection in areas of the high seas covered by regional fisheries management organisations or arrangements. This provision has led to the adoption by many regional organisations of schemes for improving enforcement of agreed conservation and management measures.
 A recent survey of the enforcement of fisheries arrangements concludes that whilst flag States retain primacy in the matter of imposing sanctions, “(n)on-flag State control…is becoming mainstream in a wide range of (Regional Fisheries Organisations) both in respect of members and non-members.”
 Articles 21 and 22 of the Fish Stocks Agreement contain several safeguards for the flag State: it retains its primary jurisdiction at all stages; the secondary jurisdiction of the inspecting State is limited; and the use of force as a police power is limited in accordance with general international law. In the Saiga (No. 2) case, the Tribunal cited article 22(1) (f) before finding on the facts that excessive force had been used to effect an arrest at sea.
 In a separate opinion, I pointed out that law enforcement officers should use armed force at sea only in the last resort, after warnings had been given, and should in all cases avoid endangering the lives of persons on board the vessel.
 I referred to the need for law enforcement officers to be trained in boarding procedures and to have Rules of Engagement if armed.
 I would add that these concerns are still relevant: if aid donors give patrol vessels, they should also give training in how to use them in making arrests. 

(7) Hot Pursuit (article 111)

Another topic reviewed by the British delegation in 1974 was the extension of the right of hot pursuit to the continental shelf. During the early 1970s, it had come to notice that oil rigs on the continental shelf could be vulnerable to “hit and run” damage from fishermen who had discovered that fish tend to congregate around installations, or even to attack from the sea by terrorists. It was felt that the right of hot pursuit should be available in either case from the safety zone of 500 metres around each installation. Delegations that supported the new 200 mile limit for fisheries purposes were also interested in extending the scope of the right of hot pursuit to the EEZ. In the event, the New Zealand delegation voiced proposals
 that were later tabled with other delegations
 and eventually incorporated into what became article 111 of the Convention. As a result, the right of hot pursuit has been extended to apply mutatis mutandis to suspected violations of legislation applicable to the EEZ and continental shelf by article 111 of the Convention. 

Several long pursuits have occurred, e.g. one from the Falklands zone to Cape Town and two others from points south of Australia to points south of South Africa. There is no limit in time or distance in article 111, so long as the pursuit is uninterrupted and the territorial sea of a third State is not entered. The Australian cases also provide examples of cooperation, both in conducting a pursuit and making an arrest, between law enforcement agencies in different jurisdictions.
 On certain points, flexible interpretations have been recommended by commentators in the light of technological advances and trafficking in narcotics.
 These points include the use of radio to give the order to stop, even though the ILC had decided against it in 1956.
 In the Saiga (No. 2) case, the Tribunal held on the evidence that “no visual or auditory signals to stop could have been given to the Saiga”
 on the first day. It may be noted that tape recordings and transcripts of the Saiga’s radio log had been submitted in evidence and these transcripts contained no recording of the receipt of the alleged order to stop. In a separate opinion on this point, I discussed a hypothetical situation whereby orders to stop had been given by radio from a distance and then recorded by both the sending and receiving vessels and entered in their respective logs. In such circumstances, there may possibly be room for a flexible interpretation since there would exist good evidence in the form of recordings of the sending and receipt of the order.
 Another point on which a flexible interpretation has been given concerns the phrase “the ship pursued or one of its boats or other craft working as a team and using the ship pursued as a mother ship. . .” in article 111(4). This wording appears to envisage both a pattern of conduct that amounts to working together as a team in a common activity and a working relationship akin to that between a mother and her daughter, that is to say, something more than a one-off encounter at sea between two ships. The latter, more flexible interpretation has been criticised by an expert commentator.

(8) Cables and pipelines (articles 112 to 115)

The final topic reviewed by the British delegation in 1974 was the question of cables and pipelines on the bed of the high seas, including the continental shelf. The delegation considered that, subject to one omission, the terms of the Convention on the High Seas were satisfactory. The omission was that of a provision prohibiting conduct in the vicinity of cables and pipelines such as dropping anchor. Cables and pipelines are normally marked on nautical charts for the benefit of mariners. In the light of experience in the North Sea whereby an oilfield had been shut down as a result of the breaking of a pipeline by the dropping of a ship’s anchor, the delegation decided to seek to clarify and slightly extend the scope of the terms of article 27 of the Convention on the High Seas so as to permit the introduction of “no anchoring” areas above pipelines. Unusually, this was achieved by means of an oral amendment proposed in the working group of the Second Committee by the present writer and accepted by the Conference. It is now the second sentence of article 113 of the Convention, one of the articles that apply in the EEZ by virtue of article 58(2).

Conclusions

(1) The international community has witnessed over the last half century not only codification and consolidation of the law but also clarification of some broad principles and even reform of the law of the high seas.
 In making these changes, the international community has tried to keep pace with increased knowledge and use of the oceans, new technologies, increased exploitation of marine resources and increased concern for the preservation of the marine environment. In the result, we now have a maturing legal regime for the high seas, based upon the rights and duties of States. In this and other regards, the Convention on the Law of the Sea and its Implementing Agreements provides a modern, balanced legal framework that, having taken so long to achieve, should be supported by all members of the international community as we enter the 21st Century.
(2) In today’s world, freedoms of the high seas are freedoms under the law.
 They should be viewed increasingly as no different from other fundamental rights of States under international law. They are to be exercised subject to qualifications stemming from general principles such as due regard, good faith and reasonable use, as well as from the terms of the Convention, including to the duty to respect generally accepted international standards,
 and the provisions of other global, regional and bilateral treaties. The particular term "freedom" is perhaps most relevant in the context of the non-exhaustive nature of the list of freedoms of the high seas. The due regard test has been applied by courts in the past and could be applied by courts and tribunals under Part XV in the future. In this and other respects, courts and tribunals have an enhanced role to play in the interpretation and application of the law of the sea.

(3) At the technical level, a period of active standard-setting is perhaps now gradually giving way to a time for auditing the performance of States parties to the standard-setting conventions. The world has become accustomed to "white lists" in the IMO, following the adoption of the amendments to the STCW Convention. The system could be made general through the intensive audit of the administrative and legislative steps needed to implement conventional standards.

(4) There is still a need to improve "oceans governance" and, in particular, the governance of the high seas. This can be achieved by a combination of means- most notably by pursuing the goal of universal participation in the Convention on the Law of the Sea and its two Implementation Agreements.
(5) Improved governance could also be achieved by more effective enforcement of the law at both the national and international levels. This may entail widening the jurisdictional possibilities. The introduction of port State jurisdiction is improving the situation and there is still scope to expand it. The recent introduction of reciprocal arrangements for visit and search in regard to a range of different activities is a remarkable development. Flag States are facilitating the enforcement of agreed standards by authorising a secondary jurisdiction exercised by other States. Those purported exercises of high seas freedoms that are deemed to amount to “anti-social behaviour” at the global level, such as drug-trafficking, arms-running, IUU fishing and people-smuggling,  are being limited by cooperative measures of law enforcement between flag States and other States in the general interest of the international community. The problems concerning flag State implementation identified in GA Resolution 59/24 may more likely be solved through more effective enforcement of flag state duties than through defining the concept of the "genuine link" - just as this was the decision reached in 1974 before the session in Caracas. In this perspective, the possibility of enforcing flag State duties through recourse under Part XV of the Convention to courts and tribunals, especially to the International Tribunal for the Law of the Sea, could be examined further.
16 March 2005

� The origins of which went back to Grotius' concept of Mare Liberum, as well as practice in Asia  described in Anand R P, "Freedom of the Seas: Past, Present and Future", in Caminos H (Ed.), Law of the Sea (2001), p. 215.


� Ships were seen by some (but not all) authorities as pieces of floating territory. The decision of the Permanent Court of International Justice in the SS Lotus case was influenced by this metaphor (1927, Ser. A, No. 10, at p.25). The doctrine of exclusive flag State jurisdiction, based on the need for an orderly distribution of competences, advanced on behalf of France by Professor Basdevant (ibid. pp. 6 to 8), was not accepted at that time. However, the decision and the metaphor have not survived into the modern law, which is now based on the Brussels Convention for the Unification of certain Rules relating to Penal Jurisdiction in matters of Collisions and other Incidents of Navigation 1952 and article 97 of the UN Convention on the Law of the Sea. 


� International Convention for the Protection of Submarine Telegraph Cables, Paris, 14 March 1884. SOLAS, the Collision Regulations and the Radio Regulations all date from the early part of the Twentieth Century.


� The Convention also developed the law in certain respects.


� The law was simultaneously developed significantly by the Convention on Fishing and Conservation of the Living Resources of the High Seas.


� Together with most other parts of the law of the sea.


� Part XI, the regime for mineral recovery operations from the seabed of the International Seabed Area, has to be read together with the terms of the Implementation Agreement of 1994.


� As the Report of the (UK) Royal Commission on Environmental Pollution points out, the duty to "protect and preserve the marine environment" in article 192 of the Convention is applicable to the high seas: "Turning the Tide" Cm 6392, 2004.


� For existing surveys, see D. Momtaz, High Seas, in Dupuy-Vignes, A Handbook on the New Law of the Sea (1991); T. Treves, Navigation, in ibid; T. Scovazzi, The evolution of International Law of the Sea, 286 Hague Recueil (2000) 43; Oppenheim’s International Law, 9th ed. by Jennings and Watts, chap. 6; and Churchill and Lowe, The Law of the Sea, 3rd ed., chaps. 11 and 13.


� Draft articles for inclusion in a convention on the law of the sea: Working Paper by Ecuador, Peru and Panama (A/AC.138/SC. 11/L.27), and China’s Working Paper on General Principles for the International Sea Area of 1973 (A/AC.138/SC.II/L.45), in Report of the Committee on the Peaceful Uses of the Sea-bed and the Ocean Floor beyond the Limits of National Jurisdiction, Vol. III, p. 34 (1973), A/9021.


� The Conference drew up the Council of Europe Agreement for the Prevention of Broadcasts transmitted from Stations outside National Territories. For further details, see (5) below.


� This was a factor that, during the Vienna Conference on the Law of Treaties in


 the late 1960s had concerned the British delegation, which included the present writer.


� At that time, the Conference was expected to last one or two years. Few, if any, appreciated it would run until 1982.


� The delegation reviewed the following five topics: (1) flag State jurisdiction and the issue of the “genuine link;” (2) narcotics smuggling across the high seas; (3) unauthorised broadcasting from the high seas; (4) hot pursuit from the continental shelf/ extended fisheries zone; and (5) modernisation of the rules on submarine cables.


� The introduction ended: “Meanwhile the sponsors wish to propose additions to the Convention on the High Seas not directly related to the other matters under discussion at this Conference. These additions are contained in the draft articles set out below.” The draft additional articles started discussions that resulted in the adoption of articles 94, 108, 109 and 110(1) (c) of the Convention. See UN Doc. A/CONF.62/C.2/L.54, introduction, in Vol. III of the Official Records at p. 229. Early in the session held in Caracas in 1974, the other member States of the European Community (then nine) joined the UK in co-sponsoring the proposals. 


�Tanzania complained of weaknesses in the law concerning the conservation of fish stocks on the high seas. Guyana wished to apply the principle of the Common Heritage of Mankind to resources of all kinds found in the international area. Peru, recalling proposals tabled in the Seabed Committee, argued for a new regime of international seas. Official Records, Vol. III, pp. 235-8 (Second Committee).


� A/CONF. 62/ L.8.Rev. 1, Appendix I, provisions 136 to 177.


� Informal Single Negotiating Text: A/CONF. 62/WP 8.


� The history of the negotiations on article 87 has been set out authoritatively by L.D.M. Nelson in Certain Aspects of the Legal Regime of the High Seas, in Dinstein Y. (ed.), International Law at a Time of Perplexity, Essays in honour of Shabtai Rosenne 519.


� Drawn up on the basis of the proposal by Ecuador, Peru and Panama in the Seabed Committee, as well as that by El Salvador: A/CONF. 62/C.2/L.68, introduced by Ambassador Galindo Pohl in the Second Committee (Official Records, Vol. III, at p. 235).


� Concepts of Roman law such as res nullius and res communis are unhelpful: Gidel, Le Droit International Public de la Mer, vol. I. p. 213. Res extra commercium is closest to the truth. The Memorandum attributed to that author and prepared for the ILC (A/CN.4/38) stated "The expression 'freedom of the high seas' is in reality a purely negative, worn out concept…the antithesis of another  ...which has long disappeared."


� G. Gidel, op. cit. footnote 21, p. 224.


� See the discussion in Bin Cheng’s General Principles of Law as applied by International Courts and Tribunals, 1987, at pp. 121 to 122, citing arguments advanced in the Fur Seal Arbitration 1893 and the German Interests case before the Permanent Court of International Justice in 1926.


� YBILC 1956 Vol. II, commentary on article 27.


� A/CONF. 13/C.2/L.68.


� Last sentence of article 2 of the Convention on the High Seas 1958. The topic was discussed in the particular context (controversial at the time) of atomic weapons tests in areas of the high seas (subsequently prohibited by the Test Ban Treaty of 1963), but the principle is of general application.


� ICJ Reports 1974, p. 3, at p. 22, para 50; at p. 27, para 62; and at p. 34, para 79


� Ibid. para 79 (4) (c) – the Dispositif.


�  “These freedoms shall be exercised by all States with due regard for the interests of other States in their exercise of the freedom of the high seas, and also with due regard for the rights under this Convention with respect to activities in the Area.”


� The term “reasonable” was used in other articles, e.g. article 292. The French is “en tenant dûment compte.”


� A particular application of the “due regard” test may be discerned in article 17(2) of the Fish Stocks Agreement where it provides that a State not participating in a regional fisheries management arrangement “shall not authorize vessels flying its flag to engage in fishing operations” for the managed stocks. Such a State is obliged to cooperate with, and in effect pay due regard to the interests of, the managing States in the conservation and management of the stocks concerned.


� A leading authority is Meyers, The Nationality of Ships (1967). A wide-ranging survey by Professor R R Churchill and C Hedley entitled "The Meaning of the 'Genuine Link' in relation to the Nationality of Ships" is posted at <www.oceanlaw.net/hedley/pubs/ITF-Oct2000.pdf>. A recent analysis is contained in a paper entitled "Responsibilities of the Flag State under the UNCLOS" read by J-P Cot at a Symposium held at the International Tribunal for the Law of the Sea on 12 March 2005.


� This account is intended to fill some of the gaps in the legislative history as set out in DOALOS publication “The Law of the Sea: Navigation on the High Seas (1989), p. 66, as well as in Nordquist (Ed.), UN Convention on the Law of the Sea 1982: A Commentary, Vol. III (1995), p. 105.


� For an up-to-date survey of the problems of open registers, see Behnam A, "Ending Flag State Control?" in Kirchner (ed.), International Maritime Environmental Law (2003), p. 123.


� As Judge Cot pointed out in his paper, this was an eye-catching term, akin to a term of art, in the English text of the Convention on the High Seas, whereas the French text "lien substantiel" is more descriptive. In the Nottebohm case, where the French text was authoritative, "sincerité" is the equivalent of "genuineness"


� ICJ Reports 1955 p. 4.


� For strong criticism of the drafting, see D H N Johnson, The Nationality of Ships, in 8 Indian Yearbook of International Affairs (1959) p. 3.


� J B Scott (Ed.), The Hague Court Reports (1916), 467. The Award contains the following proposition: "en general il appartient à tout Souverain de decider à qui il accordera le droit d'arborer son pavillon et de fixer les règles auxquelles l'octroi de ce droit sera soumis…"(p. 468).


� ICJ Reports 1960 p. 150, at p. 171.


� The story of the Conference convened under the auspices of UNCTAD and the UN Convention on the Conditions for Registration of Ships 1986, which has not attracted sufficient ratifications for its entry into force, may support this assessment. The legislative history of the Compliance Agreement (33 ILM (1994) 986), where proposals to define the genuine link were replaced by the obligation of the flag State to ensure compliance, goes in the same direction.


� The British delegation to the First Conference had stated in their Report to Parliament that Article 5 of the Convention on the High Seas “provides a starting point for further developments when such appear to be practicable and necessary.” UK White Paper Cmnd. 584, paragraph 16.





� Some minor editorial changes were needed: “in particular” was omitted, and “must” was changed to “is obliged.”


� UN Doc. A/CONF.62/C.2/L.54.


� Off. Rec., vol. II, p. 237.


� Interestingly, in the Main Trends document, Provision 140 followed the structure of article 5 of the High Seas Convention and Provision 142 repeated the obligation to exercise jurisdiction effectively.


� E D Brown, The International Law of the Sea, Vol. I, 1994, p. 289.


� A later review of the topic in 2003 by Dr Alex Oude Elferink concluded similarly that: “All these arguments indicate that additional effort to reach agreement over more detailed definition of the genuine link serves little purpose.” See his article “The Genuine Link Concept: Time for a Post Mortem?” in Dekker and Post (eds.) On the Foundations and Sources of International Law, p. 41.


� Whilst article 94 was not directed particularly at fishing vessels, somewhat similar duties of States in regard to vessels flying their flag are included in articles 63 to 68 and articles 116 to 120 of the Convention, as well as in the Compliance and Fish Stocks Agreements.


� Report of the British Branch, “The Concept of Port State Jurisdiction”, in ILA Report of the 56th Conference, New Delhi, 1974, p.401.


� The concept was included in article 23 of the Fish Stocks Agreement of 1995.


� In addition, coastal State jurisdiction was expanded by articles 211 and 220, and coastal State inspections were introduced in 1982 through the Paris MOU.


� The Evolution of International Law of the Sea: New Issues, New Challenges, 286 Recueil des Cours (2000), at p. 221.


� A point made by the ILC in its Commentary on draft article 30: “The absence of any authority over ships sailing the high seas would lead to chaos.” (II YBILC (1956) 253, at 279).


� See Dekker and Post (Eds.), On the Foundations and Sources of International Law (2003), comments by A H A Soons at p. 68.


� The amended STCW Convention of 1995 contains provision for a White List of contracting parties.


� This possibility, as well as submission to the International Court of justice or an arbitral tribunal, is noted in paragraph 219 of the Report of the UN Secretary General on the work of the Consultative Group on Flag State Implementation: UN Doc. A/59/63 of 5 March 2004 and Corr. 1. The decision of the Annex VII arbitral tribunal cited in Corr. 1 may have turned on its own particular facts and jurisdictional texts: if so, it may prove in practice not to have the limiting effect mentioned in paragraph 219 of the Report.


� The case of the Chasiri Reefer, introduced before the International Tribunal for the Law of the Sea, provides a recent example: see the Order made by the President,  ITLOS Reports 2001, p. 82.


� The Fund was set up by GA Resolution 55/7 and it has been used in one case to date. The ICJ has a somewhat similar Fund, but it is available only in cases begun by agreement between the parties. See my article "Trust Funds in International Litigation" in Ando, McWhinney and Wolfrum (Eds.), Liber Amicorum Judge Shigeru Oda (2002), p. 793.


� ITLOS Reports 1999 p. 10. For a survey, see Treves, Flags of Convenience before the Law of the Sea Tribunal, 6 San Diego International Law Journal (2004) 179.


� ITLOS Reports 2001 p. 17.


�The ninth edition of Oppenheim’s International Law states (page 855) that “An international tribunal called upon to apply rules of international law based upon the concept of nationality has the power to investigate the state’s claim that a person has its nationality.”


� The Tribunal had already ruled on applications for the prompt release of the Saiga and for provisional measures before the challenge to the nationality/flagging was raised at the merits stage.


� ITLOS Reports 1999 p. 10, at p. 42.


� Ibid. at para 87.


� Oxman, The International Tribunal for the Law of the Sea, in Caron and Scheiber (eds.), Bringing New Law to Ocean Waters (2004), 285, at 292-3.


� ITLOS Reports 1999 p.10, at p.132. The Concise Oxford Dictionary gives for "genuine" the meanings "having the supposed character, not counterfeit, properly so called".


� Paragraph 1 of Article 92 requires a “real transfer of ownership or change in registry” before a ship may change its flag (my emphasis). In its commentary on draft article 31 of its proposals of 1956, the ILC stated: “In adopting (this) sentence…, the Commission intended to condemn any change of flag which cannot be regarded as a bona fide transaction.”(II YBILC 1956 280). In other words, the ILC, when explaining proposals on the change of flag and nationality that were accepted and now form part of the Convention, opposed dual flagging as a source of “serious abuse” and rejected any change of flag that was dubious or not genuine. Paragraph 2 of article 92 provides that “A ship which sails under the flags of two or more States, using them according to convenience, may not claim any of the nationalities in question with respect to any other State, and may be assimilated to a ship without nationality.” This practice is sometimes called flag deception. Stateless vessels lack protection.


� This results from the rules on the interpretation of treaties in the Vienna Convention on the Law of Treaties, 1969.


� ICJ Reports 1955 p. 4.The Court held that Liechtenstein was not entitled to espouse a wartime claim on behalf of a German national, Herr Nottebohm, who had acquired Liechtenstein’s nationality but had no real and effective link with that State, against Guatemala, a State in which he had resided and carried on business for many years.


� In the authentic French text, “la sincerité.”


� ICJ Reports 1955, p. 4, at p. 26. The issue of diplomatic protection and nationality had not been the subject of argument before the Court. Since the case did not concern the nationality of ships, cases such as the Montijo and the Muscat Dhows were not cited.
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� ITLOS Reports 2001 p. 17, at p.55.
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� Exchange of Notes concerning Cooperation in the Suppression of the Unlawful Importation of Narcotic Drugs into the United States, 1981. For discussion, see J. Siddle, Anglo-American Cooperation in the Suppression of Drug Smuggling, 31 ICLQ (1982) 726. There are now later agreements.
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�A further application of the right is implied in article 111(4) in the case of a “mother ship” which remains outside the EEZ whilst its boats or other craft work as a team inside: since the “mother ship” could be the object of hot pursuit, it may be visited and searched, according to the doctrine of constructive presence, by a public vessel from the coastal State even before commencement of pursuit: see A. D. McNair, International Law Opinions (1956), Vol. 1, p. 245.
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