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MODERNISATION OF EU COMPETITION LAW AND ARTICLE 82

PIETER KUIPERS

DEPUTY GENERAL COUNSEL – EUROPE

PREFACE

The beginning of the new millennium marked the dawn of a new era in European competition law and practice. In order to prepare the European Union for its most significant enlargement ever, with 10 new Member States joining at once on 1 May 2004 and a few more to come in the years ahead, competition law and its application had to be modernised. This paper concentrates on the part of competition law, which has not yet been modernised: Art. 82 EC Treaty, the prohibition of abuse of a dominant position. My aim is to discuss why that also needs modernisation and to offer some specific comments from my experience, notably on how markets are now working and the practical relevance of buyer power to dominance assessment. However, by way of introduction, it may be useful briefly to outline in this preface what modernisation has been put in place already regarding Art. 81.

Modernisation of Article 81

The part of EU competition law to be modernised first was Art. 81 EC Treaty. For those who do not deal with competition law on a regular basis, essentially Art. 81(1) prohibits anti competitive agreements and practices, including ‘horizontal’ ones – involving co-operation between competitors – as well as ‘vertical’ ones, restrictive agreements between parties who each operate at a different level of the production and distribution chain of products and services (thus, in particular suppliers and customers). Art. 81(3), however, allows (‘non-hard core’) restrictive agreements, provided they contribute to improving production or distribution of goods, or to promoting technical or economic progress and meet certain other criteria. If the conditions are met, the agreements are exempt from the prohibition of Art. 81(1). The modernisation of Art. 81 broadly involved two types of aspects, which I refer to as procedural and substantive respectively. 

The most important ‘procedural’ aspect involved the abolition of individual exemptions under Art. 81(3).  In order for a restrictive agreement to benefit from the exemption of Art. 81(3) pre-modernisation, it either had to stay within the terms and conditions of ‘block exemptions’ – which are contained in regulations issued by the European Commission and which cover certain types (‘blocks’) of generally used agreements – or, if it did not, the agreement concerned needed prior clearance in the form of an individual exemption, which could only be obtained from the Commission. The phenomenon of block exemption regulations will remain, but it was clear that the Commission could not possibly deal with applications for individual exemptions in an EU covering 25 Member States – even with the old 15 Member States the Commission received more applications than it could handle. The solution was to abolish individual exemptions and to turn Art. 81(3) into an ‘exception legale’ which, if the conditions are met, will be directly applicable to the agreements involved, without prior clearance being required any more. This change, which took effect on 1 May 2004, also allows national competition authorities and courts to apply Art. 81(3) directly and this in turn allows decentralisation of the application of the whole of Art. 81 (i.e. limb (3) as well as (1) - limb (1) could be applied by national courts and competition authorities before, but not limb (3)).  The result  is an enforcement system shared between the Commission and the national competition authorities, with scope for more cases in the national courts also.  Decentralisation is another key element of the ‘procedural’ modernisation. Decentralised application was already possible with Art. 82, the subject of this paper, but thus far not widely practised.

The substantive side of the modernisation of Art. 81 involved the adoption of a more economic approach. For example, block exemptions new style (as said, whilst individual exemptions have been abolished at European level, block exemptions remain) typically have market share thresholds. This acknowledges that economic effects of restrictive agreements are different and require a more detailed assessment in cases where the relevant party/parties has/have a strong market position, than in cases where this is not so. When market shares of the party/parties are above the threshold, the agreements are not covered by the block exemption. This does not mean, however, that they are invalid - quite the contrary, in fact: block exemptions are a safe haven, but outside the safe haven of the block exemption there is no presumption of illegality.

The new style block exemptions are accompanied by extensive guidelines, setting out the economic framework for the assessment of economic effects of agreements and practices. These provide guidance to business, authorities and courts to help them to assess in particular whether agreements, which are outside the block exemption are problematic, or, conversely, meet the criteria of Art. 81(3). The fact that economics will become much more important to the application of competition law in general, has been emphasised by the creation of the position of a Chief Economist in DG Competition. The first Chief Economist was appointed as of 1 September 2003.

Modernisation of Merger Control

The law on merger control has been modernised too. The EC Merger Regulation was amended in January 2004 and the Commission issued Horizontal Mergers Guidelines a month later, with the intent to bring a more rounded economic review into the assessment of proposed merger transactions (based on whether there is a significant impediment to effective competition through the merger or acquisition, rather than one based only on whether dominance is created or strengthened). Guidelines on vertical and conglomerate mergers are yet to come. I will not deal with merger control here and move on to my actual subject.

Modernisation of Article 82?

In recent years there have been numerous calls for modernisation of the way in which Art. 82 – the prohibition of abuse of a dominant position – is applied and, with decentralisation in mind, for European Guidelines on enforcement practice. Whilst, as set out above, modernisation in other areas has involved a greater focus on the economic effects of the relevant practice, in Art. 82 cases enforcement is more based on the form and perceived object of a criticised practice, with effect being automatically inferred from market power. Classic positions on discount and pricing practices (for example the per se prohibition for dominant firms of fidelity/loyalty rebates) and the special responsibilities of dominant firms have been confirmed recently by European Courts in decisions such as Michelin II and BA/Virgin.

Within DG Competition the debate continues as to whether or not this should change. Put (very) succinctly, one school of thought holds that the existing, fairly rigid rules are clear, therefore easy to apply and to enforce and since they are backed by the European courts, in essence they need not change. Another school of thought does call for a more economic approach, which one way or another will take into account the actual or most likely economic effects. This school believes that the current rules create a risk of prohibiting behaviour of dominant firms which in fact is competition on the merits. Such rules may actually protect smaller but less efficient competitors from the rigours of competition, which is not healthy for the economy as a whole and indeed not healthy for competition. 

In order to contribute to this debate a seminar was held in Brussels on 30 September 2004 with speakers from Europe and the US including lawyers and economists, academics as well as practitioners and senior representatives from DG Competition as well as from various national competition authorities. What follows is, essentially, the paper which I presented at the Brussels Seminar, with a few changes capturing some further thoughts and a couple of developments after the Seminar. 
 The current state of play (May 2005) on Art. 82 is that DG Competition has been reviewing case law and literature, obviously including economic literature. In addition it recently started discussing the review of Art. 82 and of national equivalents, including the way in which these are applied by national authorities, with the EU Member States – that is to say: within the ECN, the European network of competition authorities. It will then prepare a paper for the Commission to discuss, approve and publish for public consultation and debate by year end 2005 or beginning of 2006.

INTRODUCTION TO THE FOLLOWING SECTIONS

The purpose of this paper is to offer some thoughts from a general industry perspective on the review of the application of Art. 82, which remains, as Philip Lowe put it: ‘an area where there is little policy guidance.’ I welcome the way in which he has suggested that after the work done on Art. 81 and on merger control, the time is right to do ‘a comprehensive reassessment of practice under Art. 82 in the light of economic thinking.’ I could not agree more with Philip Lowe where he writes that a ‘credible policy on abusive conduct must be compatible with mainstream economics.’ 
 Guidelines which bring sound economics into the application of Art. 82 would be much welcomed.

When looking at the abuse concept it is important to bear in mind that that is a rule which has been developed in a certain context and nearly half a century after the EC treaty was signed, some market conditions in Europe may actually have changed. First, EC competition law is, partly, about market integration and, to the extent that there has been market integration, a different application of Art. 82 may be justified and firms may be less dominant these days than is generally thought if you look at ordinary market share tests. In section I of this paper I will briefly discuss some aspects of dominance in relation to market integration. Secondly, changing market conditions, for example increased buyer power, may also require a more modern approach to competition by the dominant. In practice some ‘abuses’ may not be as anti-competitive as often suggested and in particular non-below cost pricing practices should be reviewed. This will be discussed in sections II and III of this paper. Finally, in section IV, I will comment on the relationship between Articles 81 and 82.
I.
DEFINITION OF DOMINANCE AND SOME SUPPLY SIDE ASPECTS

To start with some remarks on dominance, a concept which Philip Lowe acknowledges should be addressed too, as part of the review. In the AKZO decision the ECJ considered a market share of 50% as ‘very large’ as per the Hoffmann-La Roche decision.
 As a result there is a presumption of dominance and it is up to the firm with a 50% market share to prove that it is not dominant. Whish comments: ‘Clearly this is a very significant rule, which indicates that firms are at risk of being found to be dominant where they fall considerably short of being monopolists in the strict sense of that word.’ 
 Indeed, market shares cannot say anything about potential competition, nor do they necessarily take sufficient account of supply side aspects. It is encouraging to read in Lowe's speech that the Commission appears to be sensitive to this.

Supply side considerations : cross border (potential) competition

In Hoffmann-La Roche the ECJ explained why ‘very large shares’ should, in principle, be evidence of the existence of a dominant position. This is because a firm with a very large market share (in that case between 75 and 87%):

‘by means of the volume of production and the scale of the supply which it stands for – without those having much smaller market shares being able to meet rapidly the demand from those [customers] who would like to break away from the market leader – is by virtue of that share in a position of strength.’ (Emphasis added, PK)

Keeping this in mind, the point I want to make is this. International firms which compete with other international firms cannot see themselves as competing within many geographical markets, each market in isolation from the other. They compete at a European (sub) regional level and increasingly on a global scale, as the Lisbon agenda acknowledges. The fact that there are different market positions in different markets does not mean there is no competitive constraint from one market onto another.

Among international fast moving consumer goods (‘FMCG’) manufacturing firms there is a tendency towards international concentration of production and, wherever possible and efficient, towards harmonisation of products often coupled with an internationalisation of brands and positioning of products. Increasingly products for the whole of Europe (and often beyond) are manufactured only in a couple of factories/countries. Markets at consumer level can still be relatively national in terms of preferences and taste, but one production line will manufacture different variants of products and brands required to accommodate different national tastes and preferences. These days, there are many instances where smaller competitors, despite their small size in a particular market, would be able (in Hoffmann-La Roche terminology) to rapidly meet the demand of customers who would like to break away from the market leader in the presumed dominated market, for example by sourcing from elsewhere.

This is just one example of circumstances where high market shares are not indicative of market power, let alone dominance. In this day and age of outsourcing, one does not even need its own factories and will be able to find third party manufacturers. I will speak about retailers in a few moments who have put their own Private Labels (‘PLs’) on the market – they have no difficulty creating or finding production capacity to meet their requirements, not even where they replace branded goods by their own PLs. The points made above have in fact been recognised and can be illustrated by the Commission’s decision on the merger of Reckitt & Colman/Benckiser
:

‘42. Finally, a number of competitors point out that an appreciable permanent price increase for a certain product in a given Member State would likely stimulate parallel trade and have an impact on prices in other Member States. Both customers and competitors have indicated that the large retail customers regularly monitor prices in other Member States and utilise this information to exert pricing pressure on their suppliers as a consequence.

48. […] Furthermore, given that these multi-national suppliers are active in neighbouring countries […] it is likely that any attempt by the parties to increase their prices permanently would be frustrated by these competitors who could easily start importing to Belgium/Luxembourg.

52. […] Moreover, as in the case of Belgium/Luxembourg, there are other major producers present in the same geographic area; for example Henkel is present in Italy with its sales of the major metal polish brands [..] and it would be well able to begin selling in Greece in case the parties would increase their prices. Therefore because competitive constraints on the parties exist through parallel imports, despite the high market share [40-50%, PK], the Commission is of the view that the operation does not raise competitive concerns.’

Supply side considerations: competitive constraints from related product categories

In the same vein competitive constraints do not only arise across geographical borders, but also across the ‘borders’ of product markets. One has to keep an open mind to the fact that effective competitive constraints do arise from different product markets – this was, again, recognised in the Reckitt & Benckiser merger decision:

‘41. It should be noted, however, that in each of these markets there are other multi-national branded suppliers active at the national levels identified, and that most multi-nationals and the main local players are usually active across a variety of different product categories and subcategories. As discussed earlier, the major suppliers of domestic cleaning products are some of the largest consumer goods manufacturers in the world. Consequently, they have the technical capability and the resources to compete vigorously with the new entity across the full range of products discussed. Customers would, therefore, even after the concentration not be dependent on purchasing their supplies from the parties, but have a number of alternative suppliers. In addition, supply contracts tend to be rather short term, thus allowing greater flexibility and bargaining power on the part of customers.’ (Emphasis added, PK)
Similarly the Philip Morris/Nabisco
 acquisition (in the Netherlands) was cleared, despite high market shares in chocolate tablets, in part because multi-national competitors were viewed as providing competitive constraints through their resources, ability to launch new products, high shares in other chocolate confectionary segments and spare capacity. When it comes to the application of competition law a dynamic analysis of the market is essential. A backward looking analysis with too much focus on traditional market share tests is too static and creates the risk of finding dominance where in fact it does not exist.

In this paper I will refer to several further merger control decisions. Some may argue that merger cases are different from Art. 82 cases. That may be true, but it is worth noting that the dominance assessment in merger cases has become more refined than in Art. 82 cases. This is understandable, because in merger cases the assessment of dominance is the core of the case, while Art. 82 cases tend to focus on the issue of abuse. Merger control authorities appear to be an obvious source of inspiration for the dominance assessment under Art. 82. To conclude this section, it is interesting to consider the insights offered by two economists:

‘Another possible definition of dominance is the ability to restrict output substantially in the market-place. […] Before discussing this definition in detail, some words of clarification are necessary. First we are not suggesting that dominance should be defined as the ability to restrict output substantially below the competitive output level. That would be equivalent to the ability to raise price above the competitive price level and as such we have already dismissed it as a useful practical definition. Instead we are suggesting that dominance should be considered as the ability to restrict output substantially below its current level. Note that what matters is the ability to restrict output substantially below its current level, not whether the firm actually wishes to do so. […] Secondly, what matters is that the firm is able to restrict total output in the market, not just its own output.’ 

II.
THE CHANGING LANDSCAPE OF FMCG RETAILING; BUYER POWER

I move on to buyer power, an important ingredient of the changing market conditions to which I referred in my introduction. Retailer buying power is a recognised phenomenon
 but not an easy one to deal with. The point I want to focus on here is not how buyer power could or should be curbed. Rather I will focus on how retailer buying power can be taken into account in the context of applying Art. 82 to the suppliers of branded products.

Retailer Buying Power

Dobson has described in some detail the ‘enormous buying power that the major retailers can now exercise, ensuring that even the largest suppliers are placed under intense competitive constraint.’
 By means of organic growth as well as through mergers, grocery retailing has developed from a highly fragmented to a much more concentrated market. There is an ongoing internationalisation of retailing, centralised buying and price negotiations (both on a national and an international scale) and retailers increasingly co-operate in national and cross border alliances and joint buying groups. 

While even the largest supplier accounts for only a small proportion of any large retailers’ purchases, maximum 2-5%, the large retailers usually account for 20-30% of such suppliers’ sales – and while a retailer usually has more suppliers it can turn to, the supplier can usually not replace 20 or 30% of its sales. In addition retailers have become significant competitors of their suppliers. They developed their own Private Labels (‘PLs’), often (at least initially as) a me-too of a successful branded product. The advanced insight that the retailers have into launches and promotion strategies of their suppliers adds further to their power as a customer. This has been acknowledged, for example, in the Commission’s decision to ban the Kesko/Tuko merger in Finland.
 

National authorities are increasingly acknowledging that buyer power, particularly at the retail level, is an issue that needs to be dealt with. The UK Competition Commission issued its Supermarkets Report in 2000 and the issue was discussed in the Safeway takeover Report of September 2003. The Swedish Competition Authority has raised the issue in its reports on grocery retailing of December 2002. In December 2004 the Dutch NMa issued a guidance paper on buyer power (‘Visiedocument Inkoopmacht’). It is a thorough document and I agree with much of it. However, it deals with buyer power in general and does not focus as much on the specific problems related to buyer power at the retail level as others do.

Intermezzo: potential downsides of buying power at the retail level

Olbrich and Buhr have pointed out that PLs are, for various reasons, subject to much less competition than branded products and in view of retailers’ control over the consumer price of their own as well as their suppliers/competitors’ products, they identify the risk of retailers maintaining the prices of A brands at artificially high levels, appropriate to be an ‘umbrella’ for their PLs. They refer to Dobson who expressed the view that private label programmes lead to less investment in the branded products industry and in the long run may even lead to the demise altogether of branded products.
 

It has also been pointed out by others that whilst a buyer’s exercise of countervailing power is usually good for consumers, notably in the form of lower consumer prices, buyer power may become harmful in a number of circumstances.
 American economist Kirkwood describes this as follows:

‘When a buyer extracts a concession from an oligopolistic seller, the concession will provide benefits to consumers, even if it is not cost justified, if the buyer passes it on. In many situations [….] those benefits may outweigh whatever costs the discrimination imposes on consumers. Indeed, it is quite possible that buyer-induced concessions are generally procompetitive – that a buyer’s exercise of “countervailing power” is usually good for consumers.

There are exceptions, however. In at least five settings, a non-cost-justified discrimination induced by a buyer may harm consumers. First it may curtail consumer choice if the large buyer uses its advantage to eliminate small firms that provide distinct services. Second, it may lead to market power in the product market, or monopsony power in the input market, if so many smaller rivals are eliminated that concentration rises substantially. Third, it may increase market power in the product market if the buyer is in a position to force suppliers to raise prices to small buyers. Fourth, it may inflate the costs of distribution if it relaxes pressure on the buyer to become more efficient. And fifth, by diminishing the profitability of input suppliers, it may curb their investment in the industry, forcing future consumers to pay higher prices or accept fewer options.’
As to the first problem, I observe that the Commission considers effects of reduced consumer choice an important negative effect of competition from (and mergers of) large producers. That view might require reconsidering if it does not attach as much weight to the issue in the context of competition arising from large retailers, for example due to the demise of smaller retailers, or due to the choice of branded products going down in the shop (see below).

As to the problem mentioned fifth, it is worth noting that this effect can also arise from retailers selling branded products at prices which are below their cost price. They often do so (initially) to ‘generate traffic’, i.e. to attract consumers to their shops. The more and the longer the consumer price is well below any retailer’s cost price, the more devastating is the potential effect on brand and product. As a Heineken director put it in a recent interview on (the effects of sales below cost in) the protracted ‘price war’ in the Dutch supermarkets: ‘This has to do with the way in which the consumer is spoilt and does not know the true value anymore. Once confronted again with the real value, the consumer will say, well, at this price I do not want this brand anymore.’
 Over time, retailers tend to stop selling products on which they make a loss.

Pressures on the Branded Goods Suppliers

Back to day-to-day practice. As reported by Olbrich & Buhr and in Dobson’s ECLR article, increasingly retailers stock one or two A brands of a particular product and in addition their own PLs. This has resulted in a decline of secondary (B and C) brands and smaller A brands. In addition retailers are replacing traditional groceries by other products, such as electronic equipment, kitchen utensils/supplies, clothes et cetera.
 As a result of these developments and the ‘substantial shift in the balance of power in favour of the retailers’
 companies have to compete hard for shelf space and the threat of delisting becomes more and more real/significant. Even the largest suppliers have much to lose from delisting. As Grimes put it:

‘Buying power among retailers creates a separate set of analytical issues […]. For most sellers, creation of their own distribution system is not a satisfactory option. Most sellers will end up relying in whole or in part on the retailers who sell the bulk of consumer goods in a multibrand setting. These retailers perform a gatekeeper function: unless a retailer carries the sellers’ brand, the brand will be relatively inaccessible to the consumers who shop at that retailer’s outlets.’ 

The NMa Paper and Buying Power at Retail Level

At this point, I would like to spend a few words on the Dutch NMa buying power paper mentioned earlier. It is beyond the scope of my paper to give a full review and I will just make a couple of brief observations which are key to the subject I am discussing here. The NMa paper acknowledges that buyer power at retail level can have potential negative effects. In the NMa’s view (para 62 – on the Rewe/Meinl merger case – and para 67) these are likely to arise, for example, if the retailer fulfils a gatekeeper role where it controls the distribution possibilities of certain products such that, essentially, it determines which products are brought onto the market. It ‘controls’ upstream competition, as it were.

Furthermore, if a powerful retailer buys less of a particular product or products in order to force better conditions from his supplier/s, but without market circumstances giving rise to the retailer’s lowering his purchases (notably: consumer demand for the product has not gone down in the retailer’s downstream market), consumers might be worse off because they will face less choice in the shop. In addition the price of products which were delisted may even go up in the market, because a lower volume of buying will also mean a lower volume of sales in the downstream market (paras 72, 92 and 94). Somewhat related to this, is that, according to the NMa paper (para 66) an important positive effect of buying power is reduction of supplier’s production costs (which is then passed on to consumers through lower prices), but in principle under the condition that there is no reduction of total output.

That said, the key conclusions of the NMa can be summarised as follows. First, the only tool for the NMa to do something about buyer power is Art. 24 of the Dutch Competition Act and its European equivalent, Art. 82 EC Treaty. Buying power in its own right is not sufficient, there has to be a position of  dominance and there has to be abuse. Second, the dominant buyer’s position on the downstream market is important. If the downstream market is competitive and the dominant buyer has no position of dominance on that market, the NMa will generally assume that buying power on the upstream market is not a problem, because benefits obtained through buying power will be passed on to the consumer in the form of lower prices. My observations for now on these two key points, are as follows. 

On the first point it is important to bear in mind in the context of buyer power in general, and of the subject I deal with here in particular (the pressures put by retailers on their branded goods suppliers) that, to quote Kirkwood once more, ‘[t]o induce his supplier to a non-cost-justified price discrimination […] a buyer need not possess monopsony power. Instead, to exact an unwarranted concession, a buyer must exert bargaining power, and in many situations it can do that without a dominant market share.’
 The fact that dominance (of the buyer) in the meaning of Art. 82 is, economically, not required for the negative effects of buyer power to occur, contrary to those of seller power, explains (at least in part) why it is so difficult to try and deal with buyer power by applying Art. 82 to powerful buyers. The NMa paper is a clear illustration of this difficulty. I acknowledge that at present the NMa has no tools to deal with buyer power if the conditions of Art. 82 to establish dominance are not met, but I disagree where the NMa paper concludes/suggests that below the level of dominance buying power cannot be a problem anyway. While the conclusion may generally be true for upstream levels, I do not think it applies at the retail level in the circumstances set out below.

The NMa’s second key point illustrates that the NMa focuses on whether dominant buyers pass the (financial) benefits of their buyer power on to consumers, essentially whether consumers pay less. One should keep in mind, though, that negative effects of retailer buyer power, such as the ones described by Kirkwood (and in part also by the NMa) might occur at the same time as, and even despite retailers (being subject to fierce competition on their downstream market) passing on the financial benefits of their buying power in the form of lower consumer prices. To the extent that the NMa’s conclusion is, indeed, intended to capture the retail level, it believe it underestimates the specific dynamics of buying power at the retail level.

Various quotes/references above already indicate that buyer power at the retail level, where final products are purchased and sold on to consumers, is much more prone to generate problems than is the case at upstream levels. This seems (in part at least) to be so for reasons similar as to why, for example, vertical restraints will create problems earlier at retail level than at wholesale level.
 The fact that, contrary to the upstream levels, retailers are (by definition) not subject to the competitive constraints of countervailing buyer power (consumers do not tend to organise themselves in buying consortia or such like) is also likely to have something to do with this phenomenon. Last but not least the circumstance that, increasingly, the retailer fulfils the combined roles of major customer, gatekeeper and competitor at shop level is key. The gatekeeper role has been eloquently described in the above quote from Grimes. It emphasises that in an increasing number of product markets where retailers have their own private label products (and thus have become vertically integrated firms), FMCG manufacturers increasingly depend on competitors for the distribution of their branded products. This has a potentially distorting effect on competition between branded goods and PLs (compare Olbrich & Buhr).

It is time to finish this somewhat extended intermezzo on the potential downsides of buying power at the retail level and to return to the question posed at the beginning of this section, how retailer buying power can be taken into account in the context of Art. 82 problems which suppliers may have to face when addressing the demands of their powerful customers.
How to deal with Buyer Power in the context of Suppliers’ Article 82 problems?

First and foremost countervailing buyer power operates as a competitive constraint in the market, such that the manufacturer is not dominant. This is also Dobson’s conclusion in his ECLR 2001 article and succinctly put by him:

‘The leading retailers have strengthened their domestic positions and have expanded internationally to the point where a handful of leading players account for a large proportion of retail sales of FMCG products across Europe. It is on these retailers, with their enormous buying power, that the livelihood of most FMCG suppliers depends.’

On the part of the Commission there seems to be some inconsistency between the way in which it admits the importance of buyer power in the context of merger control
 but has never done so in relation to Art. 82 behavioural cases.
 This position deserves reconsideration as part of the Commission's review. Of course, the disciplining effects of buyer power will not work if, like in the Hoffmann-La Roche case, there are so few and large customers that no other supplier can meet their levels of demand, but in the FMCG industry that will not be the case.

Moving on from the definition of dominance, I will now concentrate on the further significance of buyer power in the context of Art. 82, leaving aside the issue of dominance. The question then is whether the presumed dominant supplier still commits an abuse, for example: discriminatory pricing, if he gave in to the powerful buyer's demands and agreed terms which are different from those agreed with others. This is dealt with in the next section. I put the next section under the heading of ‘discrimination’ but the points I will make can be applied to other pricing practices which are currently considered abusive.
III.
PRICE DISCRIMINATION, BUYER POWER AND THE FREEDOM TO NEGOTIATE

Price Discrimination is not all bad

Time is too short and I am not undertaking a full review of the current law on rebates.
 I am not an economist either – there are many others far better qualified to debate the economics of price discrimination. The only thing for me to say at this point is that economic literature
 has many examples of discriminatory pricing which are not bad for economy, in fact are output enhancing and applied by all market players, large and small alike.
 The same holds true for other kinds of pricing practices viewed with suspicion by competition authorities, if applied by the dominant, in particular the non-below cost ones.

If certain pricing practices are standard in a particular market, common to all market participants, the question is: should the party who has always applied general market practice, have to refrain from applying this mode of usual competition once he has become dominant - and does buyer power have a role to play in this context? An important principle to bear in mind here is that conduct which is capable of being justified will not constitute an abuse.
 Isn’t it quite possible that the pressure from the customer, demanding a better price, particularly if there are threats of losing business,
 amount to an ‘objective justification’ of otherwise (possibly) abusive behaviour?

Different customers, different business strategies, different negotiation dynamics

The first thing to note is that different customers, retailers in this instance, offer different services to their suppliers and indeed require different service levels because of the different ways in which they approach, attract and serve their shoppers. It is quite complex to sell in a market where different performances have to be rewarded. The process of negotiations is based on a complex set of considerations, of which costs is only a relatively small part. John Ratliff pointed out
 that it is not just a question of volume either - it can also be a question of coverage and recognition of greater effort to sell by some retail customers. It all plays a part in the outcomes of individual negotiations with customers and it cannot simply be captured in mathematical formulas and calculations. 

Secondly, there is another aspect to consider: if all customers have to be treated alike, whilst one does a better job in negotiating than others, doesn’t this mean that this reduces competition between retailers? One takes away the competitive advantage possibly obtained by one retailer, being the best and toughest negotiator on basic price/rebates, over another whose business model focuses on other things.

If Countervailing Buying Power is good, be consistent and allow the results!

Countervailing buying power, provided it does not generate the negatives referred to earlier, is generally considered pro-competitive, precisely for its ‘countervailing’ effects: it is part of the competitive process, reduces prices and enhances consumer welfare. It would be inconsistent to disallow the results of the negotiation process where this countervailing power has been effective.
 Business reality is that firms are often not imposing prices or bonuses but are competing hard for slots on shelves and in effect have to give the powerful purchasers what they insist on
 - whatever bonus is given, it is a response to severe competition where others will also be giving the customer what he insists on.
 This is hard competition on price (which, after all, ís competition on the merits) and it is not, to borrow an expression from Whish, behaviour driven by the ‘the sinister motive of destroying competition’.

The ‘Sliding Scale’ of the Abuse Concept: degree of market power; circumstances of the case

It is worth noting that even under existing case law, the special responsibility of the dominant firm depends on the degree of market power and the specific circumstances of the case. There appears to be a kind of ‘sliding scale’ in the concept of abuse and behaviour might be considered abusive if carried out by some dominant firms, but not if carried out by other dominant firms.

Whish remarks: ‘it would appear to be the case that the responsibility of a dominant firm becomes greater, so that a finding of abuse becomes more likely, where the firm under investigation is not merely dominant, but rather enjoys a position of dominance approaching a monopoly.’  Because the scope of special responsibility depends on circumstances of the case (according to ECJ) and on degree of market power and the special characteristics of the market ‘it follows that behaviour may be considered to not be abusive if carried out by some dominant firms but be abusive when carried out by others. Certain types of behaviour, such as selective price cutting and refusal to supply, are treated more seriously in some cases than in others.’

In Deutsche Post
 the Commission noted that ‘[t]he actual scope of the dominant firm’s special responsibility must be considered in relation to the degree of dominance held by that firm and to the special characteristics of the market which may affect the competitive situation.’

Even if countervailing buying power did not remove dominance altogether, it would still reduce the degree of dominance significantly. This and other circumstances illustrated above would appear to justify the conclusion that despite (a certain degree of) dominance, there is no abuse.
 Either way, a more economic approach requires a proper assessment of the real effects of a number of pricing practices against the background of the circumstances in which they are applied.

The Retailer’s free choice of its portfolio

As part of further circumstances to be considered in this context a final quote from the Reckitt & Benckiser merger decision appears of interest:

‘10. […] According to the information of the Commission, virtually no customers purchase the whole range of a certain producer. Group rebates are granted by some suppliers, but according to the Commission’s investigation, that does not indicate the existence of a “portfolio” per se (that is, products which are normally sold or purchased together), since products are selected individually on their merits rather than as a “portfolio”.

24. […] Moreover, to the extent that the combination of the product ranges of R&C and Benckiser increases the breadth of their product line offerings, this would not create a situation where the new entity could exercise market power through its sale of a “portfolio.” Both the parties themselves and several competitors contacted by the Commission have indicated that customers typically do not buy a “portfolio” from any manufacturer. Customers typically select from each manufacturer the range of products which best suits their own business plans, which often includes picking different products to cover different sizes/pricing points from different manufacturers, so that even the whole range of sizes of a given product will not necessarily be selected from a single manufacturer.’ (Emphasis added, PK)
This eloquently describes that retailers buy products individually on their merits, rather than as a portfolio and will not put themselves into a position of dependence or indeed loyalty to any particular supplier. It illustrates that it does not even make sense for suppliers of grocery products to attempt to design terms with the aim to increase ‘loyalty’ - it just would not work.

IV.
ARTICLE 81 VERSUS 82 IN EXCLUSIVITY CASES

My last subject for now is to ask the Commission for some clarification in the relationship between Articles 81 and 82. Art. 82 covers many different types of situations, but here I will concentrate on exclusivity cases because these are dealt with under both Articles, the reason to apply Art. 82 being the ‘exclusionary effect’ on competitors. In such cases it seems to make sense to try and bring the approaches under Articles 81 and 82 in line with one another.

The Guidelines on Vertical Restraints par. 135 are/were taking a pretty strict view by stating that in principle restrictive agreements concluded by dominant undertakings cannot be exempted. That statement was softened (at least: it is generally taken as such) in the recently adopted Commission Guidelines on the application of Art. 81(3), part of the modernisation package:

‘Moreover, since Articles 81 and 82 both pursue the aim of maintaining effective competition on the market, consistency requires that Article 81(3) be interpreted as precluding any application of this provision to restrictive agreements that constitute an abuse of a dominant position. However, not all restrictive agreements concluded by a dominant undertaking constitute an abuse of a dominant position. This is for instance the case where a dominant undertaking is party to a non-full function joint venture, which is found to be restrictive of competition but at the same time involves a substantial integration of assets.’ (par. 106)
‘Ancillary restraints’ type of approach? Then no added value for clarification.

Whilst this clarification is helpful, some further guidance would be in order. The example given in the text seems to point to, what I would call, an ‘ancillary restraints’ type of approach (essentially: common types of agreements which are generally considered to be pro-competitive but which would/could not exist without vertical restraints inherent to the nature of the transaction) . In such cases one would, however, normally not get to Art. 81(3) but conclude that, because of its more or less ancillary nature, the restriction would not come within Art. 81(1) in the first place. A typical example is franchise and the restrictions that go with it – a system which even a dominant firm can operate without difficulty, because it does not come under Art. 81(1). If that limited reading were intended, the quote from the Art. 81(3) Notice will not help a great deal. After all, one does not get to Art. 81(3) if the agreement is not caught under Art. 81(1) to start with and that type of agreement was already covered by para. 135 of the Vertical Guidelines. Presumably there is something else behind this. 

It would be useful if the Commission were to clarify that this actually means that restrictive agreements entered into by a dominant firm and which satisfy the requirements of Art. 81(3) are not abusive
, in particular for cases involving exclusivity provisions. If this point is not clarified in this way, it will remain very difficult for dominant firms to know how they should deal with such issues, which usually fall to be dealt with and assessed under Art. 81. At the Brussels Seminar, Emil Paulis (Director and head of DG Competition’s Directorate A, for Policy and Strategy Support, which takes responsibility for the review exercise) was very cautious on this score and his presentation stated that ‘prior application of Art. 81(3) does not preclude the application of Art. 82.’ I believe this is too cautious, at least for exclusivity type of cases, for the following reasons. The direct applicability of Art. 81(3), following the modernisation, actually helps here, since it is now clear that Art. 81(3) applies only so long as its conditions are met. In other words, if circumstances change and the conditions of Art. 81(3) are no longer satisfied, it ceases to be applicable, without any formal action on the part of the Commission, or any other (N)CA, being required. I can agree with Emil Paulis in the sense that ‘prior’ application of Art. 81(3) indeed does not make the party concerned immune to Art. 82, because circumstances can change. However, so long as circumstances have not changed and so long as the conditions of Art. 81(3) are met, I believe there is no reason to apply Art. 82.
  Let me illustrate the point with a couple of further thoughts on this subject.

Tying Below Aggregate Foreclosure Level Not Abusive

From the Delimitis case law we know that exclusivity agreements in vertical relationships are in principle not problematic (in fact often are pro-competitive) so long as the market is not  foreclosed. From the Art. 81(3) Guidelines quoted above, we also know that not all restrictive agreements concluded by dominant firms are abusive. Assuming the aggregate level of tying in the market is below the foreclosure level, one would think it should not make a difference whether the unproblematic level of tying stems from contracts with a dominant firm or from those with a non dominant firm. So long as there is no foreclosure of the market, there is no ‘exclusionary effect’ either. Competitors are not excluded from a market which is not foreclosed to them and under those circumstances there is no need for the dominant firm’s agreements to be treated differently. 

Without exclusionary effect I would have thought there is no reason to consider this behaviour abusive.
 It is interesting in this context to note the long running case in which my company is involved, the Irish ice cream freezer cabinets case, where in the context of Article 81, applying Delimitis, the CFI considered as follows at para 108
:

‘Furthermore it cannot be inferred with certainty from the sole fact that the identified part of the HB network of agreements involved around 40% of all sales outlets in the market, that that part is automatically capable of preventing, restriction or distorting competition appreciably. That implies, as HB contended at the hearing, that 60%, therefore the majority, of sales outlets in the relevant market are not foreclosed as a result of the exclusivity clause.’
The court went on to consider the effect of agreements of other market participants and in the circumstances of the case did find there was foreclosure, but that aside (the case is under appeal) the key point is this. The CFI appears to accept in principle that there is no foreclosure of the market so long as the majority of outlets is open to newcomers
 and it formulates this principle despite the fact that it finds HB dominant in the same judgment. And where, further on in the decision, the CFI considers Art. 82, at para 160, it is careful to link the finding of abuse to the tying level of 40%, once it has found that in the circumstances of the case under the Delimitis-test the 40% was too high. ‘At the very least this suggests that in the absence of a substantial foreclosure effect (40% of outlets) there would have been no abuse.’

Loyalty Rebates Below Aggregate Foreclosure Level

One would also have thought that milder forms of tying should a fortiori be allowed, under circumstances where full contractual exclusivity would be allowed for dominant firms.
 Rebates which enhance sales may have bona fide business reasons, not driven by anti competitive motives (for example for purposes of sharing with larger and smaller customers higher margins on additional sales, once fixed costs are covered). In such circumstances some sort of effects assessment should be in order, before it comes to a prohibition, and a Delimitis kind of analysis, as to whether or not the aggregate level of tying in the market is too high, might play a useful role.

Loyalty Rebates Offered to Exclusive Customers

Logically, loyalty type of rebates offered to outlets which already are subject to full exclusivity contracts (again assuming aggregate tying in the market arising from the exclusivity contracts remains below the Delimitis level) can by definition not be a problem either, because the outlet is already exclusive and retrospective and other rebates cannot have the effect of increasing loyalty further.

Customers Offering (‘auctioning’) Exclusivity

On a final note it is interesting to bear in mind that there are outlets which proactively offer exclusivity and as a quid pro quo expect a better price. These can be relatively small customers (which might like to avoid complexity, optimise terms and conditions of supply and thus may prefer to do business with one supplier in a particular category only), or larger ones of a certain nature (e.g. leisure/theme parks). By, as it were, auctioning their supply contract off to a single supplier they seek to get the best out of their shelf space. If a dominant firm could not agree to this offer, because it cannot agree to exclusivity and is not allowed to discriminate either, one would take away a potential benefit from such customer and at the same time generate an unjustified competitive disadvantage to the dominant company in the ordinary competition process.
 In fact, this has now been acknowledged (to some extent at least) in the undertakings from Coca Cola, considered acceptable by the Commission, where these allow the dominant firm to compete for and enter into public tender agreements as well as private tender agreement containing exclusive beverage supply rights, in the latter case provided they are not of long term and such agreements represent no more than 5% of the firm’s sale in the relevant market.
 In view of my remarks on Delimitis above, it will not come as a surprise that I tend to disagree with the 5% rule, but in any event acceptance of the principle by the Commission is interesting.
CLOSING REMARKS

Summing up, I believe that there is a reasonable case for saying that markets are now more competitive, also cross border, that the growth of buyer power is considerable and that the time is ripe for the Commission to take a new look at (i) the definition of dominance; (ii) ‘non-cost justified, yet competitive’ rebates by companies which traditionally would be considered dominant, but which are in fact anything but, in these circumstances; and (iii) to try and bring Articles 81 and 82 more in line with one another, especially in exclusivity cases.
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� Philip Lowe (Director General of DG Competition), speech at the Fordham Antitrust Conference, October 2003


� C-62/86 AKZO v. Commission [1991] ECR I-3359; C-85/76 Hoffmann-La Roche v. Commission [1979] ECR 461


� Richard Whish, Competition Law, Fifth Edition (2003) p 181. See also John Kallaugher and Brian Sher ‘Rebates Revisited: Anti-Competitive Effects and Exclusionary Abuse under Article 82’ ECLR 2004 p 279 and p 280 with note 5
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� Prof. Rainer Olbrich and Carl-Christian Buhr, European Retail Digest (Spring 2004) Issue 41, European Political Issues, ‘Impact of Private Labels on Competition: Why European competition law should permit resale price maintenance.’ It appears that a number of the negatives of buyer power listed by Kirkwood (see following paragraph) are in fact already occurring.


� See e.g. the UK Competition Commission’s Supermarkets and Safeway Reports. Hildebrand in a recent EEMC brief, Competition Competence Report 5/2005 ‘Importance of Buyer Power’, describes the risks of reduced brand ubiquity (brand presence), brand erosion and decreased product innovations. The brief is available at: www.ee-mc.com. The following quote from Kirkwood is at p 12 of in his speech at the AAI Conference on Buyer Power and Antitrust, Washington, June 22, 2004, underlining added.


� My translation of a quote from an interview with Heineken Netherlands director Korthals Altes in the Dutch daily newspaper Volkskrant, Monday 28 Feb. 2005. Similar issues were at stake in the interim proceedings between Albert Heijn and Peijnenburg, which ended with a decision of the District Court of ‘s-Hertogenbosch of 10 February 2005 (published with first comments in AM 2005 p 27 and p 75-79) – the case is referred to in the EEMC brief mentioned in note [19]. 


� These developments are a nice illustration of the reducing importance of market shares/close substitutes. They illustrate that the number of products in a particular category and indeed the number of directly available ‘close substitutes’ reduces. First in store and ultimately, unavoidably, also on macro scale, which means market shares (on the basis of narrow market definitions) are likely to go up. However, measuring competition by looking at narrow product markets and, within product markets, even narrower groups of close substitutes gives too static a picture and is no adequate reflection of real competitive constraints in a dynamic market. More focus on broader categories seems appropriate (as in fact happens in retail merger cases where relevant markets are grouped into broad categories and not broken down into the much narrower market definition of what the consumer regards as direct substitutes). Firms who used to manufacture close substitutes in the past, may no longer do (because as a result of delisting there no longer is an immediate need for them), but they still can. Firms who never did, do have adequate flexibility to step in rapidly if needed, as a result/part of their specialisation in the category (which specialisation has become essential due to the increased pressure on manufacturers as described by Dobson).


� Dobson o.c. p 443. See also the European Economic and Social Cttee Opinion referred to in note [17]


� Warren S. Grimes, speech at the AAI Conference on Buyer Power and Antitrust, Washington, June 22, 2004 - towards the end of section I of his speech. This has also been acknowledged in the UK Competition Commission’s Safeway Report: paras 5.21 and 5.22 cited in the Editorial in ECLR 2004 Issue 2 p. 70. See also EEMC brief referred to in note [19]


� Kirkwood, o.c. p 29. See also EEMC brief referred to in note [19]. Compare the OECD report ‘Buying Power of Multiproduct Retailers’, July 1999 (available at www.oecd.org) which back then already concluded that due to one stop shopping retailers have significant buyer power ‘despite their having market shares well below traditional dominance levels.’ For those who are not familiar with the term ‘monopsony’, it is the mirror of monopoly and involves a single/dominant buyer (instead of a single/dominant seller which occurs in monopoly situations).


� See e.g. Guidelines on Vertical Restraints (2000/C 291/01 OJ 13.10.2000), inter alia at para 148.


� Dobson o.c. p 447. See also EEMC brief referred to in note [19]


� Some cases have been referred above and in the SEB/Moulinex merger case, for example, the Commission accepted that a powerful buyer may have the ability to negate portfolio power through its own ability to act on products where a supplier is not dominant – the Commission’s conclusions in that case are criticised by the CFI in its judgement of 3 April 2003 (case T-114/02, appeal by BaByliss - see in particular paras 349 and 362) but the concept is still interesting. That does not mean to say that it is always accepted, of course – it was rejected in Commission decision of 11/09/1997 re the Coca Cola/Carlsberg Joint Venture covering Denmark and Sweden (case No IV/M.833); nonetheless the issue of countervailing power is specifically considered in the context of assessing dominance. Following the modernisation of the ECMR, this is now discussed in the context of the new test, viz. significant impediment to effective competition – see the Horizontal Merger Guidelines (OJ 2004 C 35/1) paras 64-67.


� John Ratliff made this point in his Fiesole speech in June 2003.


� For a fundamental and impressive critique I refer to John Kallaugher and Brian Sher ‘Rebates Revisited: Anti-Competitive Effects and Exclusionary Abuse under Article 82’ ECLR 2004 p 263-285, to which I referred earlier. John Ratliff in his Fiesole speech in June 2003 offers excellent thoughts covering 7 problematic areas on the existing law.


� See Bishop & Walker, The Economics of EC Competition Law, Second Edition (2002) paras 6.23 and following; and Derek Ridyard, Exclusionary Pricing and Price Dicrimination Abuses under Article 82 – An Economic Analysis, ECLR 2002 p 286-303.


� Price discrimination has been used as an indicator of dominance e.g. in United Brands and Michelin. If, however, there is no evidence of consumer harm (Compare Bishop & Walker o.c. para 6.19) one might be condemning behaviour which in fact is good for competition. In many markets discriminatory pricing is standard practice of all participants. Behaviour, which is common to everyone, including smaller and non-dominant market participants, can hardly be indicative of dominance. See also Paul Muysert ECLR 2004 p 350-355.


� Bellamy & Child para 9-002; Whish o.c. p 207-208 and, on rebates, p 701


� Increased retailer power increasingly results in demanding better terms under threat of delisting. The pressures are no different for the perceived dominant supplier and whilst it might be unpracticable  for a retailer to delist from his store all ‘dominant’ products at once, delisting a fair number at the time and more and more over time and replacing them with other brands (and/or its own label products) will be possible and less costly for the retailer than for the (perceived) dominant supplier - and delisting of non-dominant products also hurts. See also the quote from Coca Cola/Carlsberg in note [36] below.


� See speech John  Ratliff at EUI Conference, Fiesole June 2003


� One might counter-argue that if the dominant purchaser gives in to the countervailing pressure, he should give the same result to all his buyers and thus he would not discriminate and avoid the problem. That is, however, not realistic. Even dominant companies can not afford to lower the prices across the board and reduce the prices for all purchasers whenever one customer squeezes out better terms than others as this would materially erode the firm’s profitability. Moreover this would, again, interfere with free competition between retailers.


� As the Commission itself put it in the decision of 11-09-1997 re the Coca Cola/Carlsberg JV (see note [27] above): ‘(81) The Commission recognises that the big supermarket chains have more negotiating power than smaller retailers, and that this results in the supermarket chains being able to negotiate discounts which are not available to smaller retailers.’ See also John Ratliff in his Fiesole speech in June 2003. See also note [42] below.


� Looked at this way, giving the customer what he demands, knowing that others (will) do the same, in fact amounts to ‘meeting the competition’.


� Whish, o.c. p 696: ‘[…] the law on pricing practices must ensure that all firms – including dominant ones – are able to compete on price […]. While it may be appropriate that competition authorities should curb practices on the part of dominant firms that go beyond “competition on the merits” and that are detrimental to the competitive process, the danger is that too intrusive an application of Article 82 might actually discourage price competition for fear that undercutting a rival or offering customers more favourable terms might be found unlawful. Not every loyalty rebate or discount is attributable to the sinister motive of destroying competition; the structure of any particular scheme must be carefully considered in order to determine whether it really could have the effect of inducing loyalty.’ Sinclair, Abuse of Dominance at a Crossroads, ECLR 2004 p 491-501, in his concluding remarks argues, endorsing Richard A. Posner’s suggestion for US purposes, that  for the application of Article 82 a test should be adopted ‘that the challenged practice of a dominant company should be “likely in the circumstances to exclude from the defendant’s market an equally or more efficient competitor.” ‘


� Whish o.c. p. 189-190


� Case Comp/35.141, March 20, 2001 para 128, citing the Tetra Pak case.


� Compare the BaByliss case referred to in footnote [27]. Whilst the CFI criticised the conclusions of the Commission as to dominance, it does appear to accept in principle, in particular in para 362 of the judgment, that the power of the retailers to penalise SEB-Moulinex, will be able to prevent SEB-Moulinex from abusing its position.


� As Kallaugher & Sher write: ‘Some customers, however, will be able to impose a revised rebate scheme to facilitate a switch in purchasing patterns. Large supermarket chains in most EU countries, for example, have substantial leverage over the targets and other terms in rebate schemes. While supermarkets may not switch midway through a reference period, they will normally have no difficulty in switching part of their purchases to other sellers in the context of their next annual business plan.’ O.c. p 278 note 90


� Thus, Slotboom in his (Dutch) comments on the CFI decision in the Irish ice cream cabinets case, Markt & Mededinging 2004, nr. 2, p 56


� If Emil Paulis was really saying that the conditions of Art. 81(3) will virtually never be fulfilled because of the dominance itself (and his statement that ‘conflict [between 81(3) and 82] is very unlikely [because] both largely depend on the finding of market power’ does point in that direction) we would be back to square one, i.e. where we were before the clarification in the Art. 81(3) Guidelines – the ‘clarification’ will not have served any purpose and the comments I have just made above, apply again.


� It would be wrong to assume that competition is more fierce with more competitors – quite the contrary, in an oligopolistic market, with very efficient players, competition is much fiercer than in a fragmented market with many, less efficient participants. In fact, markets can even be competitive with only one firm serving the entire market. These points are eloquently made by Kolasky, o.c. p 31 and p. 33: ‘an increase in competition may lead to increased concentration as aggressive competition reallocates profits from inefficient firms to more efficient ones, thereby driving out inefficient firms and increasing market concentration.’ And on p 35-36: ‘Nor should it be feared that this may result in one firm serving the entire market. If a market is most efficiently served by a single firm, using the antitrust laws to prevent that outcome would not only burden society with the additional costs of having two or more firms serve that market, but would require “an effort worthy of King Canute.” As Judge Bailey Aldrich put it, “society has an interest in competition even though that competition can be an elimination bout.” It should be made clear, however, as Aldrich did, that antitrust still has an important role to play, even in markets in which the competitive outcome may be a monopoly. The purpose of the antitrust laws is to assure that the war is fought and the outcome determined on the basis of efficiency. The antitrust laws should intervene only when one combatant employs methods that would deny victory to the most efficient firm or create barricades to entry by equally or more efficient new entrants.’


� CFI judgment 23 October 2003 case T-65/98. I already referred to Slotboom’s comments in note [43] and Sinclair, in his article referred to in note [38], also makes some critical remarks on the CFI judgment, which he suggests is not consistent with Bronner - see ECLR 2004 p 499-500


� I.e.: the aggregate/cumulative level of foreclosure is below 50%. One could argue whether it is really necessary for 50% of the market to be open to newcomers – I would have thought much lower levels should be sufficient for newcomers to credibly establish themselves.


� Quote from John Kallaugher’s speech at the Brussels IBC conference in November 2003, where he also remarked: ‘Article 82 does not make sense if exclusionary abuse does not require proof of at least a reasonable likelihood of real anti competitive harm.’


� Compare also Ridyard, ECLR 2002 p 293-294


� Compare Lexecon competiton memo April 2005: ‘For example, if the total coverage of contracts with retroactive rebates is limited (in terms of percentage of total market demand they account for), the presence of retroactive discounts should not significantly affect the entry or exit decision of a rival to the dominant firm.’


� See Ridyard, ECLR 2002 p 294-295.


� The undertakings have been offered in the context of the long running Art. 82 investigation and they were published in December 2004 on DG Competition’s website (see note [1]) and made binding on 22 June 2005 (press release IP/05/775).





