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Cases of Note in 2004:

Hiscox Underwriting and Anor v Dickson Manchester & Company Limited and Anor [2004] EWHC 479 (Comm)

Kastner v Jason & Others [2004] EWCA Civ 1599.
LauritzenCool AB v Lady Navigation Inc. [2004] EWHC 2607 (Comm)

Through Transport Mutual Insurance Association (Eurasia) Limited v New India Assurance Co. Ltd [2004] EWCA Civ 1598

Tonicstar Limited (Operating as Lloyds Syndicate 1861) v American Home Assurance Company; Commercial Union Corporate Member Limited and Anor v American Home Assurance [2004] EWHC 1234 (Comm) (Transcript)

The Scope of the Court’s Jurisdiction under Section 44 (3) of the Arbitration Act 1996
The terms of Section 44 (3) of the Arbitration Act 1996 (“the Act”) (the Court’s power to act in a case of urgency) are not to be read restrictively.  Rather, the words in Section 44 (3) are permissive and not prohibitive (compare the restrictive words in Section 44 (4) and 44 (5)).  Accordingly, the Court may, in a case of urgency, make any of the orders set out under Section 44 (2), including granting an injunction under 44 (2)(e) - Hiscox v Dickson Manchester
The test for interim injunctions
The test for an injunction pursuant to Section 44 (2)(e) of the Act, once jurisdiction is established, is the same as that set out in American Cyanamid Co v Ethicon [1975] AC396, as refined in Bath and North East Somerset District Council v Mowlem [2004] BLR153  -LauritzenCool v Lady Navigation.
The source of an arbitral tribunal’s power to order interim relief
The powers rested in the tribunal under Section 48 of the Arbitration Act 1996 only deals with final awards and does not give the tribunal the power to grant interim relief.  That power is created by section 39 of the Act, which requires the parties agreement to confer such power on the tribunal  (although note that the point was not disputed before the Court of Appeal, to which the Court of Appeal expressly adverted) - Kastner v Jason
Anti-suit Injunctions – proceedings in breach of an arbitration agreement brought in another Brussels Regulations state
English Courts should no longer grant anti-suit injunctions against proceedings in other Brussels Regulation states, where the English court is not the court first seised, regardless of whether the basis for such an injunction previously would have been an applicable jurisdiction clause or on the ground that the action is frivolous or vexatious (Erich Gasser Gmbh v Missat Srl, ECR C-116/02 and Turner v Grovit, ECR C-159/02).

However, the arbitration exception in Article 1.2 (d) of the Brussels Regulation applies where the principal focus of proceedings is “arbitration”.  That includes proceedings for a declaration that an arbitration clause binds a party and proceedings for an anti suit injunction against proceedings in a court in breach or threatened breach of a binding arbitration agreement.  The preliminary, or threshold, question of whether there is an effective arbitration agreement also falls within the arbitration exception - Through Transport Mutual Insurance Association v New India Assurance.

The mere fact that an application for a stay of foreign proceedings for the purpose of arbitration could be made to the court in which those proceedings are pending is not itself a ground for refusing to grant injunctive relief.   However proceedings brought in breach of an arbitration agreement are to be distinguished from those where the claim is made through an agreement that is subject to arbitration but where the Claimant (in the other proceedings) was not itself party to the arbitration agreement.  In the latter case, although the court would still have a discretion to order an anti-suit injunction where the other action was vexatious or oppressive, the principles set out in the Angelic Grace, which would favour the granting of an anti suit injunction, would not apply - Through Transport Mutual Insurance v New India Assurance  

Anti-suit Injunctions – proceedings in breach of an arbitration agreement brought in a non-Brussels Regulations state
Where proceedings were brought in New York to compel arbitration, in circumstances where that would have led to arbitration in New York but where the English Court concluded that the English Law was the applicable law of the agreement and England was the “natural forum” of the dispute, so that the English Court would fix London as the seat, the court found on balance that an anti-suit injunction was appropriate, so as to preclude a party securing what it perceived to be a tactical advantage which flowed from the application by the New York Courts of the Federation Arbitration Act - Tonicstar v AHA 

The nature of relief available on the enforcement of an interim order made by an arbitrator.
Where, under the agreed substantive and procedural law (Jewish law) an order was made which operated only in personam, English law could not transmute that order into a remedy which provided an equitable remedy operating as a proprietary or security interest - Kastner v Jason
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Relevant extracts from the Arbitration Act 1996 – ss 39 and 44

Section 39

Power to make provisional awards
1. The parties are free to agree that the tribunal shall have the power to order on a provisional basis any relief which it would have power to grant in a final award.

2. This includes, for instance, making

a. A provisional order for the payment of money or the disposition of property as between the parties, or

b. An order to make an interim payment on account of the costs of the arbitration.

3. Any such order shall be subject to the tribunal’s final adjudication; and the tribunal’s final award, on the merits or as to costs, shall take account of any such order.

4. Unless the parties agree to confer such power on the tribunal, the tribunal has no such power.

This does not affect its powers under section 47 (awards on different issues, &c).

Section 44

Court powers exercisable in support of arbitral proceedings
1. Unless otherwise agreed by the parties, the court has for the purposes of and in relation to arbitral proceedings the same power of making orders about the matters listed below as it has for the purposes of and in relation to legal proceedings.

2. Those matters are:

a. The taking of the evidence of witnesses;

b. The preservation of evidence;

c. Making orders relating to property which is the subject of the proceedings or as to which any question arises in the proceedings;

i. For the inspection, photographing, preservation, custody or detention of the property, or

ii. Ordering that samples be taken from, or any observation be made of or experiment conducted upon, the property;



and for that purpose authorising any person to enter any premises in the possession or control of a party to the arbitration;

d. The sale of any goods the subject of the proceedings;

e. The granting of an interim injunction or the appointment of a receiver.

3. If the case is one of urgency, the court may, on the application of a party or proposed party to the arbitral proceedings, make such orders as it thinks necessary for the purpose of preserving evidence or assets.

4. If the case is not one of urgency, the court shall act only on the application of a party to the arbitral proceedings (upon notice to the other parties and to the tribunal) made with the permission of the tribunal or the agreement in writing of the other parties.

5. In any case the court shall act only if or to the extent that the arbitral tribunal, and any arbitral or other institution or person vested by the parties with power in that regard, has no power or is unable for the time being to act effectively.

6. If the court so orders, an order made by it under this section shall cease to have effect in whole or in part on the order of the tribunal or of any such arbitral or other institution or person having power to act in relation to the subject-matter of the order.

7. The lease of the court is required for any appeal from a decision of the court under this section.
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