EUROPEAN TORT LAW – A PRELUDE TO HARMONISATION
PEOPIL is the Pan European Group of personal injury lawyers.   It has about 500 members who are mainly practising lawyers interested in the law relating to compensation for persons injured in accidents.   The membership is made up in the main of practising lawyers who are happy to accept instructions to advise on the law in their own country and also who are interested in a comparative law and in the exchange of ideas and knowledge.

The aims of the Organisation are 

a) to develop co-operation and networking

b) promote access to legal systems

c) promote higher standards of care and safety for consumers

d) to promote fair and proper compensation

e) to encourage exchange of information and knowledge

In addition to the practising lawyers the Organisation has an academic ability.   For some years I was 

President and as such well aware of the quality of the academic members which is well illustrated in the two books for sale at this seminar.   Although well aware of this ability and very impressed by the product I personally remain firmly in the camp of the practising lawyer and not the academic.

I was much struck a few years ago by an exercise carried out by Professor Lindenburgh now of Rotterdam University and one of the editors of the two books.   Although an academic he has a particular gift for expressing complex issues in a simple manner.   He postulated at that time a family holiday with perhaps a husband, wife and two children climbing into their motor car in Norway and driving through Sweden into Denmark and then to Germany, Austria for their Summer holiday in sunny Italy.   In order to complete the Grand Tour they returned home through Switzerland, France the Netherlands and England.

What would happen asked Professor Lindenburgh if at any stage during that journey the family were involved in a road accident resulting in personal injuries.   He obtained from PEOPIL members an opinion on the damages which would be payable in their country.  He restricted his request to general damages only and to three or four specific injuries such as the loss of an eye which were reasonably easy to expect a precise answer.  He then produced a table expressing the damages in Euros so that comparison was simple.  That comparison was both startling and graphic.    It was all too easy to realise that in the case of accidents near to a border a few yards either side of the border would make an enormous difference as to whether or not compensation was payable and if it was payable the amount that would be recovered.    Indeed if you wanted to be dramatic the difference would significantly affect in some cases the economic future of that family indefinitely.
And what is more of course the result could easily be different if the family were struck by a vehicle driven by one of their own countrymen rather than by a resident.  In short he was able to illustrate that the position is in many ways one of sheer chance.
Rome II

Rome II as I saw it was a paper aimed at improving the lot of this family and reducing the level of luck or bad luck and more particularly reducing the problems of the struggling practising lawyer.   Rome II is a paper seeking to harmonise the approach to non contractual obligations.  It follows a paper which was known as Rome I which dealt with the contractual obligations and which has been accepted and I believe has now become a directive.    
The European Commission put forward a proposal on 22 July 2003 for a regulation on the law applicable to non-contractual obligations. The proposal, known as 'Rome II', deals with the law applicable to non-contractual obligations (e.g. cross-border disputes arising from incidents such as negligence, defamation; where there is no contract between the parties).  It applies to cross border matters only but does not apply to family relationships, succession, bills of exchange, trusts, liability of company directors or auditors, public authorities or nuclear damage.  
(PEOPIL Member Diana Wallis MEP has been appointed Rapporteur by the European Parliament's Legal Affairs Committee both in this legislature and the previous one.   The Council of Ministers has been examining the Commission text in working groups, although it has yet to be debated at Ministerial level. For the first time ( in relation to a regulation on private international law ), the co-decision procedure applies, which means that the European Parliament is granted equal legislative powers with the Council of Ministers.
Diana Wallis presented her 2nd draft ( the first in this legislature ) report to the Legal Affairs Committee on January 20. She has subsequently produced a redraft having considered certain aspects again in the light of comments received from interested parties. Her basic approach to the general rule offering flexibility for courts has not changed; this distinguishes her approach from that of the Commission. The European Parliament has adopted the Rome II report on 6 July 2005, supporting the rapporteur's approach).

The proposals cover product liability, intellectual property disputes, damages, defamation, unfair compensation, unjust enrichment, the rules relating to privacy and environmental torts.
It is a very ambitious paper.   The key figure in a European Parliamentary report is often the rapporteur.   The rapporteur of Rome II is Diana Wallis who is an English solicitor, a member of PEOPIL and a direct and thoughtful MEP for whom I have a lot of respect.
A little while ago two other members of this panel and myself travelled to Hull to meet Diana Wallis at her office but and were given the address as being the Land of Green Ginger.  We thought the meeting might have an element of fairy tale about it but in fact it was a good opportunity to discuss our concerns in Rome II which were really in connection with damages arising out of road traffic accidents.  In the extensive Parliamentary report damages only featured in one section of the paper itself.   At that stage Diana Wallis thought that the real controversial issues were in other parts of the paper in such areas as privacy, product liability and intellectual property which were going to need a lot of discussion.  Damages and road traffic accidents had been the subject of several motor directives and Rome II she thought would not spend a lot of time repeating the work that had already been done.
We explained that the Motor Insurers Directives now in force did not really resolve all of the issues.   We suggested that when an Englishman was injured abroad he wanted reassurance that if the accident was not his fault he and his family would receive damages of the same magnitude as would be payable in this country.  Of course he wanted the advantage of being able to bring an action in the country where the accident happened if liability was more favourable to him in that country or if damages would be higher.   Further we did not think that he would be awfully concerned that the insurance premium would have been set to cope with the damages of the country where the accident happened because after all the premium he paid here in this country was extraordinarily expensive and “like as not” the Defendant was in effect the same insurer in both cases.   Besides which the insurers were producing annual profits which they quoted in several billions of pounds.
We also thought that the view of the average Englishman would be exactly the same as the view of the average man in every other country.

The question of which law applies is of course a complex issue and since our meeting the Committee has acknowledged that the question was not quite as easy as was at first thought.  Rome II moved on and in July of this year a provisional final draft proposal was produced and voted on in the EP.   I attach a response to the initial draft proposal which has been prepared by PEOPIL.   I believe that Rome II continues to be disputed.   It has certainly moved well outside the realms of the practising lawyer and is now I believe well and truly in the academic realm.   Especially the insurance industry heavily oppose the last proposal and keeps lobbying against it since it claims that there was no proper impact study undertaken by the Parliament.  Some academics especially the German law professor Prof. A. Staudinger criticise the proposal of the parliament saying that regarding the subject of international traffic accidents, the proposal of the Commission has shown a more balance approach than the draft of the European Parliament.    The BIICL law quarterly has had several interesting articles.   In April of this year Professor Graziano wrote an article on product liability in the context of Rome II.   This month, October, Professor Hartley has also produced an article on the systematic dismantling of the common law of conflict of laws which again is very interesting.
I suspect that there is a danger of trying to produce a solution too quickly and that the most we should now expect is to lay down some common principles which I think is the position that will be set out by the  Vienna tort group. 
Another reason for reading the PEOPIL book on Fatal Accidents and Secondary Victims is that one of the editors Philip Mead proposes a solution to the damages question.   He suggests that in high value claims which are really the important claims the decision should be to allow the question of liability to be determined by the Courts of the place where the accident occurs but that quantum should be decided by the Courts of the country of domicile of the Claimant using their own methods of assessment.
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