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Abstract

In US – Gambling the Panel and the Appellate Body applied Article XVI GATS, prohibiting restrictions on "market access", to a U.S. measure prohibiting the use of remote communication to supply a service.  U.S. Government representatives and academics have strongly criticised the Appellate Body. In the critics' view, the Appellate Body blurred a crucial distinction between a "market access restriction", which comes within the realm of Article XVI, and "domestic regulation", which is covered by Article VI and, in case of discrimination, by Article XVII.  It is furthermore argued that the Appellate Body's interpretation will unduly limit the national legislators' discretion to regulate services. This criticism is unjustified. The purpose of treaty interpretation is not to construct a theoretically perfect system of rules but to determine the common intention of the parties. The intention of the GATS is to progressively liberalise trade in services on the basis of specific, scheduled commitments. In such a context, a WTO Member with a commitment on cross-border supply cannot be allowed to prohibit the use of remote communication, because that would render the commitment meaningless. This does not make it impossible for the national legislator to regulate services. It does mean, however, that legislators will have to take into account GATS when choosing between different legislative approaches.

1. Introduction

In 2003, Antigua and Barbuda, an independent country in the Caribbean, and one of the smallest Members of the WTO, started a dispute settlement procedure against the United States, in relation to measures prohibiting the cross-border supply of gambling and betting services.  Antigua is one of the world's main hubs for Internet gambling companies that offer their services to consumers across the globe, including in the United States.  The United States' Department of Justice, however, considers such cross-border Internet gambling to be unlawful and has taken a number of enforcement actions against Antiguan gambling companies, including the imprisonment of the owner and operator of such a company.

Antigua's case was the first WTO dispute settlement case that centred on key provisions of the GATS and it was also the first case concerning Internet commerce.   In essence, the Panel and the Appellate Body had to answer three key questions: (i) whether the United States had made specific commitments in its GATS Schedule for the cross-border supply of gambling and betting services (since the GATS follows a "positive list" or "opt in" approach); (ii) whether the United States' measures against foreign Internet gambling amounted to a violation of Article XVI GATS (on "market access") or Article XVII GATS (on "national treatment"); and (iii) whether the United States had successfully made out its defence under Article XIV GATS, which allows WTO Members to maintain measures that are otherwise inconsistent with GATS in order to protect public morals and public order.  Both the Panel and the Appellate Body decided in favour of Antigua on all three points, albeit that the Appellate Body's reasoning was different from that of the Panel on a number of counts.

The Appellate Body Report is of systemic importance for a number of reasons, including its findings on the method of interpretation of a GATS Schedule and its interpretation and application of the exception clause of Article XIV GATS (which is significant for all similar exception clauses in WTO law and, in particular, Article XX GATT).   The Appellate Body Report in US – Gambling is, arguably, most significant, however, because of its interpretation and application of Article XVI GATS.  Article XVI is one of the key provisions of the GATS because WTO Members' Schedules of Specific Commitments under GATS, and the negotiations on the extension of those commitments in the Doha Round, focus almost entirely on Articles XVI and XVII.  

The Appellate Body's interpretation of Article XVI has been strongly criticised by the United States and the academic community.
  According to the critics, the Appellate Body has blurred a crucial distinction in the GATS between a "market access restriction", which comes within the realm of Article XVI, and "domestic regulation", which is covered by Article VI and, in case of  discrimination, by Article XVII.  It is furthermore argued that the Appellate Body's interpretation will unduly limit the national legislators' discretion to regulate services and, by doing so, undermine national regulatory freedom.

The objective of this article is to place the Appellate Body's interpretation of Article XVI in its proper, practical, perspective.  This should help to understand the real scope of the Appellate Body's findings which, in the author's view, intrude much less on the regulatory freedom of WTO Members than is contended by the Appellate Body's critics.

2. Market access restrictions under Article XVI GATS, as interpreted and applied by the Appellate Body in US – Gambling 
2.1 
The measures to which the Appellate Body applied Article XVI GATS in US – Gambling). 

Academic lawyers are usually better than private practice lawyers at distilling general principles for future guidance from individual judicial decisions.  Practioners, however, will have more of an eye for the specific facts of a case that may have had a significant impact on its final outcome.  Therefore, one of the most important contributions that a practioner can make to the academic debate is, probably, the highlighting of such specific factual circumstances.  In the debate about the systemic implications of the Appellate Body's interpretation of Article XVI GATS in US – Gambling, one of the most important issues of fact is the specific nature and content of the United States laws that were considered by the Appellate Body. 

Antigua challenged a long list of state and federal laws of the United States, arguably prohibiting the supply of cross-border gambling and betting services to consumers in the United States.  Ultimately, the Appellate Body only considered three federal laws: the Wire Act
, the Travel Act
  and the Illegal Gambling Business Act.
  Each of these laws was adopted in the 1960s to assist in the enforcement of state laws prohibiting gambling, in the face of growing involvement of organised crime in illegal gambling.
  It is important to note that, in the United States, the regulation of gambling is primarily a competence of the individual states.  It is, therefore, the states that decide who can offer what type of gambling on their territory and who cannot.  However, because it is difficult for state authorities to enforce a gambling prohibition against an operator who is established in another state, the federal legislator adopted the three abovementioned federal laws.  Suppliers of gambling services who violate a state law from outside that state, automatically violate these federal laws as well, which greatly facilitates prosecution outside the original  state.  Two of these federal laws specifically prohibit the use of communication or other facilities for gambling across state or international borders.

2.2
The findings of the Appellate Body

Article XVI of the GATS concerns "market access" and applies only to the extent that a WTO Member has made specific commitments with regard to a specific sector and with regard to a specific mode of supply.  The Appellate Body found that the United States had made a full commitment for the application of Article XVI to the cross-border supply of gambling and betting services.  

The relevant parts of Article XVI provide as follows:

Market Access

1. With respect to market access through the modes of supply identified in Article I, each Member shall accord services and service suppliers of any other Member treatment no less favourable than that provided for under the terms, limitations and conditions agreed and specified in its Schedule.8
2. In sectors where market-access commitments are undertaken, the measures which a Member shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise specified in its Schedule, are defined as:

(a) limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test;

(…)

(c) limitations on the total number of service operations or on the total quantity of service output expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs test;9
_____________________________________

8 If a Member undertakes a market-access commitment in relation to the supply of a service through the mode of supply referred to in subparagraph 2(a) of Article I and if the cross-border movement of capital is an essential part of the service itself, that Member is thereby committed to allow such movement of capital.  If a Member undertakes a market-access commitment in relation to the supply of a service through the mode of supply referred to in subparagraph 2(c) of Article I, it is thereby committed to allow related transfers of capital into its territory.

9 Subparagraph 2(c) does not cover measures of a Member which limit inputs for the supply of services.

Antigua argued that the three federal laws violated Article XVI:1 and Article XVI:2(a) and (c).  The Panel had found that the first paragraph of Article XVI does not have a substantive meaning of its own, separate from the second paragraph.  In the Panel's view, the restrictions on market access, covered by Article XVI are only those listed in the second paragraph and a measure that does not fit into that list cannot be challenged on the basis of the first paragraph.

The Appellate Body did not need to address the matter of the first paragraph of Article XVI and did not do so.
  The key legal issue relating to Article XVI that was before the Appellate Body was, therefore, whether the three federal laws could qualify as measures caught by Article XVI:2(a) or (c).
The United States argued that a measure could only be caught by subparagraphs 2(a) or 2(c) if it had one of the forms specifically described therein.  In that view, a measure can only be caught by subparagraph 2(a) as a "numerical quota" or by subparagraph 2(c) as "expressed in terms of designated numerical units", if the measure is specifically expressed in terms of numbers. 

The Appellate Body rejected the United States' arguments.  With regard to subparagraph 2(a) it found that the words "in the form of" "must not be interpreted as prescribing a rigid mechanical formula".
  Similarly, it found that: "the parties to the negotiations sought to ensure that [subparagraph 2(c)] covered certain types of limitations, but did not feel the need to clearly demarcate the scope of each such element."

As a result, the Appellate Body found that measures such as the Wire Act, the Travel Act and the Illegal Gambling Business Act, which outlaw the cross-border supply of gambling services amount to (i) a zero quota on service suppliers caught by subparagraph (a)
  and (ii) a zero quota on service operations or output with respect to such services, caught by subparagraph (c).

3. The criticism: "intrusion into the regulatory freedom of WTO Members far beyond what was originally agreed to in the WTO Treaty"

The Appellate Body's ruling has been strongly criticised, both by academics and by Attorneys General from 29 states of the United States who wrote to USTR Ambassador Portman to express their concerns about the "troubling implications for the right to regulate in a wide range of service sectors well beyond gambling" of the Appellate Body's interpretation of Article XVI.

The academic criticism is most explicit and most developed in an article by Professor Joost Pauwelyn in World Trade Review.
  His views seem to be shared, however, by several other academics.
  Professor Pauwelyn argues that the Appellate Body has blurred a crucial distinction, existing both in GATT and GATS, between disciplines on "market access restrictions" on the one hand and disciplines on "domestic regulation" on the other hand:

"(…) the US ban on remote gambling is not, as both the panel and the Appellate Body found, a 'market access restriction' that is, in principle, prohibited under Article XVI of GATS.  Rather it is a 'domestic regulation' subject to Articles VI and XVII of GATS, more particularly, a technical standard applying to both foreign and US suppliers that prescribes how gambling services must be performed in the United States."

It is added that: 

"Driven to its logical conclusion, the approach in US – Gambling risks WTO intrusion into the regulatory freedom of WTO Members far beyond what was originally agreed to in the WTO Treaty."

Professor Pauwelyn's argument is that there is a need to strictly separate disciplines on market access and domestic regulation both within GATT and GATS and that it is "crucially important to circumscribe the confines of these two sets of disciplines".
   In GATT, the key legal distinction is that between Article XI, which provides a per se prohibition on certain "border measures", and Article III which only outlaws domestic regulation when it is discriminatory.  In GATS the key legal distinction would be between Article XVI, on the one hand, and Articles XVII and VI on the other hand.  Article XVI would cover only "market access restrictions", i.e. quantitative restrictions that impose maximum limitations.  Qualitative restrictions imposing minimum requirements would be beyond the scope of Article XVI and qualify as "domestic regulation" governed by Article VI.  If such domestic regulation discriminates against foreign services or service suppliers, it infringes Article XVII. 

Professor Pauwelyn further argues that the Appellate Body has blurred this crucial distinction between disciplines on "market access" and "domestic regulation" in US – Gambling.  In Professor Pauwelyn's submission the three US measures at issue regulate the quality of gambling services and not their quantity.  The US measures are said to aim to regulate how a service is provided, i.e. face-to-face rather than via remote communication.
  The mere fact that these measures have a quantitative effect on foreign services and suppliers (i.e. the fact that the "quantity" of cross-border services or service suppliers is reduced to zero) does not deprive these measure of their quality of "domestic regulation" and puts them beyond the reach of Article XVI.  In order to illustrate his point, Professor Pauwelyn refers to a country that requires taxi drivers to pass a driving test.
   In Professor Pauwelyn's view, this is a qualitative measure but it has a quantitative effect: taxi drivers who do not pass the test will not have access to the market.  This quantitative effect, however, does not remove the inherently qualitative nature of the measure and does not affect its qualification as domestic regulation, putting it beyond the scope of Article XVI. 

This academic criticism is echoed by the criticism of the 29 Attorneys General who write that: "the new zero quota standard has implications for diverse areas of regulation ranging from advertising (i.e. bans on billboards) to anti-spam rules to zoning and land use (i.e. bans on the dumping of toxic waste)."  The first two examples were also put to the Appellate Body by the United States in its appeal against the Panel Report.  The argument is that the Appellate Body's interpretation of Article XVI would make it impossible for a WTO Member with a full commitment on market access in relation to the cross-border supply of advertising services, to prohibit unsolicited commercial email ("spam") or faxes.
   Likewise, a WTO Member with a full commitment on market access in relation to supply of advertising services via commercial presence would no longer be allowed to prohibit highway-side outdoor advertising signs.  The toxic waste example presumably concerns a scenario in which a WTO Member has made a full market access commitment for "refuse disposal services".  Restrictions on the dumping of toxic waste would reduce the possibility to provide such services, thereby producing a "quantitative effect", and therefore a market access restriction prohibited by Article XVI. 

4. Interpreting and applying GATS in the real world where WTO Members negotiate on the progressive liberalisation of trade in services

In this author's submission the above criticism of the Appellate Body is too theoretical and, therefore, unjustified.  The purpose of WTO dispute settlement, and treaty interpretation more generally, is not to construct a theoretically perfect system of rules but to determine the common intention of the negotiating parties.  In fact, the examples of the taxi driver, or the prohibitions on spam, outdoor advertising signs and toxic waste dumping are so absurd that the they demonstrate, in and of themselves, that they do not represent a correct interpretation of the Appellate Body's findings in US – Gambling.  It was obviously not the intention of the negotiating parties to prohibit such regulation and this is not how the Appellate Body Report in US – Gambling should be read.  

Paraphrasing the Appellate Body's famous reference to "the real world where people live and work and die"
, this author advocates a reading of the Appellate Body's report in light of "the real world", where WTO Members undertake the daunting task of conducting complex negotiations about the progressive liberalisation of global trade in services.

This section deals, consecutively, with (i) inherent differences between the nature and magnitude of regulatory intervention in the areas of goods and services; (ii) the fact that the borders between Article XVI, XVII and VI of the GATS are inherently unclear and (iii) a proposed "practical" interpretation of GATS Article XVI, concurring with the one adopted by the Appellate Body.

4.1
Trade in services is too complex for a clear distinction between "border measures" and "domestic regulation"

The basis for the very alarming academic comments on US – Gambling is probably the tendency to make too close an analogy between GATT and GATS.  Admittedly, the basic structure of GATS is similar to that of GATT and the Appellate body has in the past – and in US – Gambling – referred to GATT when interpreting provisions of GATS.
   When doing so, however, the Appellate Body has made it clear that it was important to compare like with like and not apples with pears.
   

There are substantial differences between the subject matters of GATT and GATS, trade in goods and trade in services, and the analogy between GATT and GATS does not, therefore, always work.  From the point of view of regulation, trade in goods is usually a more simple matter than trade in services.  Goods can really only by supplied in one way: by physically delivering them to the user and imported goods therefore have to cross a physical border.  Goods may need to comply with technical product standards and in most cases it will be possible for the authorities of the importing country to inspect the actual product, at the border, to determine whether it meets the relevant technical standards.  

It is in this relatively simple context that issues of international trade law have traditionally arisen.  In that traditional context it is relatively easy to distinguish between "market access" and "border measures", on the one hand, and "domestic regulation" or "behind the border measures", on the other hand.  Under GATT the rule of thumb is then that border measures are per se prohibited by Article XI, while measures of "domestic regulation" (or "behind the border measures") are governed by Article III GATT.  These measures of domestic regulation, such as technical standards,  are only prohibited by Article III if they discriminate (as opposed to the per se prohibition of Article XI, which applies irrespective of any discrimination).  

The situation becomes more complex, however, when the technical standards are not directed at the product itself but at the process used to generate the product.  For instance, in US – Shrimp, the Panel found that a prohibition on the import of shrimp caught by vessels not equipped with "turtle excluding devices" (to avoid accidental killing of turtles) was caught by Article XI of the GATT, and therefore, per se prohibited, despite the fact that rules to the same effect also applied for shrimp caught by fishermen of domestic origin.
  In the (unadopted) reports in the Tuna – Dolphin cases under GATT, the Panels found that Article III GATT (a provision imposing a discipline on "domestic regulation") could not be applied to a measure that distinguished between tuna products on the basis of the method used to harvest the tuna.  In the Panel's view, Article III GATT could not be applied to a regulatory distinction that related exclusively to a product's production process as opposed to the inherent characteristics of the product itself.
   This was despite the fact that similar rules applied both to imported and domestic products.

This approach has been criticised
  but, irrespective of whether that criticism is justified or not, the controversy demonstrates that the distinction between "market access" or "border measures" on the one hand, and "domestic regulation" on the other hand, becomes increasingly difficult as regulation becomes more complex and the objectives and "targets" of regulators become more diverse.  For instance, when a regulator seeks to direct the behaviour of the Malaysian fisherman, rather than the inherent characteristics of the shrimps imported into the United States.  

In the context of services, the regulatory environment becomes considerably more complex even than in Tuna - Dolphin and US – Shrimp.  In the area of services, the target of regulation is more often than not the service supplier, rather than the service he provides.  In terms of the product/process debate this implies that the regulation of the "process" is the rule rather than the exception.  Furthermore, services are mostly intangible which makes it very difficult for authorities to test their inherent qualities or characteristics, or even to establish that the supply of the service is taking place.  Services can also be supplied in different ways, which Article I:2 of the GATS describes as (i) cross-border supply, (ii) commercial presence, (iii) consumption abroad, and (iv) the presence of natural persons.  Finally, many services and service providers will be heavily regulated in their home jurisdiction and may adopt a certain form, or provide a service in a specific way, because they are encouraged or obliged to do so by their home country regulation.  

As a result, the universe of regulatory measures that affect international trade in services is wider and more diverse than in the case of trade in goods.  Furthermore, the overall impact of regulation on the "product" supplied to the consumer will usually be more significant in the case of services than in the case of goods.  In the area of financial services, for instance, regulation will often determine who can offer a service with what characteristics to which customer.  Put simply, regulation has more impact and is more diverse in services than in goods. 

The greater complexity of regulation in services and the corresponding greater complexity in international trade law, is well demonstrated by the fact that the definition of "border measure" is much more controversial in GATS than in GATT.   In the area of trade in goods, the traditional border measures that are subject to the "market access disciplines" are well known: import charges and quantitative restrictions.  Even experts in international trade law, however, will find it difficult to provide an example of a typical "border measure" or "market access issue" in the area of trade in services.

US – Gambling itself, and the discussion following the Appellate Body's Report, is an excellent example of the difficulties that arise when trying to use strict distinctions between "market access" and "domestic regulation" disciplines in GATS.  Professor Pauwelyn qualifies the three federal laws at issue as a "technical standard" prescribing how gambling services must be supplied by all service suppliers, domestic and foreign alike.
   According to Professor Pauwelyn:

"[The three federal laws] regulate the way in which gambling services must be performed, namely in what one could call an 'inter-personal' or 'face-to-face' manner (the flipside of the prohibition on remote supply).  The US laws do so to ensure the quality of the service, in particular to keep minors from gambling so as to protect their health and to protect the wider public order and morality of the United States against fraud and compulsive gambling."

With respect, this is more a loose interpretation of the three federal measures at issue than a precise description of the effect and intent of these laws.  As described above, the objective of these three federal laws is to assist in the enforcement of state restrictions on gambling against gambling operators that are located outside the state (be it elsewhere in the United States or in another country).  Two of the three laws, the Wire Act and the Travel Act, specifically prohibit the usage of communication or other facilities "in interstate or foreign commerce".
   On their face, none of these three laws regulate how gambling services can be offered in the United States, nor that gambling services must be provided on a face-to-face basis.  These laws are merely intended to help states make sure that gambling from another state or another country is not available on their territory.  These laws do not oblige a state to ensure that only face-to-face gambling is available within the state.  These three laws simply do not cover intra-state gambling.  Furthermore, the objective of these laws was not to protect children and the wider public from the risks of remote gambling.  Indeed, it would be absurd to do that only for inter-state and international gambling, if most gambling is organised at intra-state level.  The objective of the three federal laws is merely to help states enforce their gambling laws against out-of-state actors.

It is submitted that, in the light of the nature and content of these laws, it is not at all clear that these laws can be regarded as "domestic regulation".  Rather, it seems that these laws are good examples of what could constitute a "border measure" in the area of trade in services, which should be subject to disciplines on market access rather than those on domestic regulation.  In this respect it should be noted that the chapeau of Article XVI:2 specifically refers to "measures which a  Member shall not maintain or adopt on the basis of a regional subdivision or on the basis of its entire territory" (emphasis supplied).  The fact that the three federal laws also apply to US operators that seek to supply inter-state would therefore not remove their character of a market access restriction caught by Article XVI.

Admittedly, the above description and qualification of the three federal laws will not be universally accepted.  The contrast with the description and qualification put forward by Professor Pauwelyn does demonstrate, however, that, in the area of services, a strict, theoretical classification of measures as "market access restrictions", on the one hand, and "domestic regulation", on the other hand, will often be highly problematic in practice. 

4.2.
The precise borders between articles XVI,  XVII and VI are not clear

The practical difficulty of classifying regulation of services in two neatly separated "boxes", i.e. "border measures" and "domestic regulation", is also reflected in the legal debate about the precise scope of Articles XVI, XVII and VI and whether or not these overlap.  

(i) Overlap between XVI and XVII

The question of the overlap between Articles XVI and XVII appears to be one of the most controversial legal questions surrounding the application of the GATS and has been described as one of "Text versus Context."
   The text of Article XVII provides as follows:

National Treatment

1. In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out therein, each Member shall accord to services and service suppliers of any other Member, in respect of all measures affecting the supply of services, treatment no less favourable than that it accords to its own like services and service suppliers.10
2. A Member may meet the requirement of paragraph 1 by according to services and service suppliers of any other Member, either formally identical treatment or formally different treatment to that it accords to its own like services and service suppliers.

3. Formally identical or formally different treatment shall be considered to be less favourable if it modifies the conditions of competition in favour of services or service suppliers of the Member compared to like services or service suppliers of any other  Member.

________________________________

10 Specific commitments assumed under this Article shall not be construed to require any Member to compensate for any inherent competitive disadvantages which result from the foreign character of the relevant services or service suppliers.
Paragraph 1 specifically mentions that it covers "all measures affecting the supply of services".  It further follows from paragraphs 2 and 3 that Article XVII covers formally identical as well as formally different treatment, as long as that treatment "modifies the conditions of competition" in favour of domestic services or service suppliers.  The scope of Article XVII is, therefore, very broad and its wording is sufficiently wide for it to be applied to almost all market access restrictions covered by Article XVI (irrespective of how wide or narrow the scope of Article XVI is interpreted).  For instance, a numerical limitation on the number of service suppliers in certain sector (which will be caught by the narrow interpretation of Article XVI put forward by Professor Pauwelyn and the United States in US – Gambling) will, in practice, often result in a de facto discrimination against foreign service suppliers.  This is because the operators that are already established on the market of the country that maintains this numerical limitation, will normally be domestic service suppliers.  In practice, therefore, this restriction will mainly affect possible competitors from other WTO Members and therefore modifies the conditions of competition in favour of domestic service suppliers, which is prohibited by Article XVII GATS.

On the other hand, the structure of the GATS (i.e. the fact that Article XVI exists and is given an equally prominent place as Article XVII in the GATS and in GATS Schedules) indicates that Article XVI must be given a meaningful role.  That would not be the case if all restrictions covered by Article XVI would also violate Article  XVII.  

Reports about the negotiating history of the GATS appear to contradict each other with regard to this issue.  Some suggest that negotiators worked on the basis of a dividing line between Article XVI and XVII.  Aaditya Mattoo, for instance, writes that.

"It is possible that scheduling practice (of at least some Members) was based on the view, also reflected by certain elements of negotiating history, that the national treatment obligation is only effective once the foreign company had actually been established within a Member's territory."

An informal note by the WTO Secretariat circulated on 16 July 2002, however, mentions that negotiators were well aware of the overlap between Articles XVI and XVII:

"[the drafters of the Agreement] realized that any discriminatory measure, of the types referred to in sub-paragraphs 2(a) to (f) [of Article XVI] would fall within the scope of both Articles XVI and XVII."

The most appropriate interpretation of the relationship between Articles XVI and XVII is perhaps one of "practical hierarchy" in which (i) Article XVI concerns "the key to the door," i.e. regulation that affects an operator's ability to access a market; and (ii) Article XVII concerns regulation that distorts competition in favour of domestic suppliers once an operator has gone "through the door" and is operating on the market of the foreign country.

Under that approach the scope of Article XVII is negatively defined by the scope of Article XVI – if a measure is covered by Article XVI it is not covered by Article XVII. This interpretation does not lead to an unacceptable result in a situation involving a Member that has no commitments in the market access column and a full commitment in the national treatment column, a situation which is perceived to be the most important practical problem posed by the overlap of Articles XVI and XVII.
   In such a situation, the proposed interpretation would imply that, to the extent that a Member does not maintain measures contrary to Article XVI (meaning that it allows market access even though this goes beyond the commitments in its schedule), it must grant national treatment.  Of course, the value of that national treatment commitment will be limited because service providers will know that WTO law allows the Member to restrict market access and ban them from the market.  However, as long as they are allowed access to the market, they would have to be given national treatment. 

The situation is complicated, however, by Article XX:2 of the GATS, which provides as follows:

"Measures inconsistent with both Articles XVI and XVII shall be inscribed in the column relating to Article XVI.  In this case the inscription will be considered to provide a condition or qualification to Article XVII as well."

This appears to confirm that measures can be caught both by Articles XVI and XVII.
   Simultaneously, however, it excludes the possibility that Article XVII can be used to undermine the effectiveness of restrictions on the application of Article XVI (as in the example described above of the Member that made no commitments for market access and a full commitment for national treatment).
  Arguably, this confirms that, even if the text of Articles XVI and XVII allows overlapping application or "double usage," it was the common intention of the parties that this would not be the case and that the provisions should be applied separately.  However, Article XX:2 could also be interpreted as supporting the text-based interpretation that Articles XVI and XVII can be applied to the same measure.   In other words, one can have a preference for one or the other interpretation but both would appear to be equally plausible. 

(ii) Overlap between VI and XVI

The relevant parts of Article VI read as follows:

Domestic Regulation

(…)

4.
With a view to ensuring that measures relating to qualification requirements and procedures, technical standards and licensing requirements do not constitute unnecessary barriers to trade in services, the Council for Trade in Services shall, through appropriate bodies it may establish, develop any necessary disciplines.  Such disciplines shall aim to ensure that such requirements are, inter alia:

(a)
based on objective and transparent criteria, such as competence and the ability to  supply the service;

(b)
not more burdensome than necessary to ensure the quality of the service;

(c)
in the case of licensing procedures, not in themselves a restriction on the supply of the service.

5.
(a)
In sectors in which a Member has undertaken specific commitments, pending the entry into force of disciplines developed in these sectors pursuant to paragraph 4, the  Member shall not apply licensing and qualification requirements and technical standards that nullify or impair such specific commitments in a manner which:

(i)
does not comply with the criteria outlined in subparagraphs 4(a), (b) or (c);  and

(ii)
could not reasonably have been expected of that Member at the time the specific commitments in those sectors were made.


(b)
In determining whether a Member is in conformity with the obligation under paragraph 5(a), account shall be taken of international standards of relevant international organizations3 applied by that Member.

_____________________________


3 The term "relevant international organizations" refers to international bodies whose membership is open to the relevant bodies of at least all Members of the WTO.
At the time of writing the Council for Trade in services had developed only one set of disciplines under Article VI:4, the "Disciplines on Domestic Regulation in the Accountancy Sector".
   With regard to the overlap between these Accountancy Disciplines, on the one hand, and Articles XVI and XVII, on the other hand, the Accountancy Disciplines specifically mention that:

"The disciplines (…) do not address measures subject to scheduling under Articles XVI and XVII of the GATS, which restrict access to the domestic market or limit the application of national treatment to foreign suppliers.  Such measures are addressed in the GATS through the negotiation and scheduling of specific commitments."

This seems to exclude any measures covered by Article XVI and XVII from the scope of the Accountancy disciplines.  However, that still leaves open the question of Article VI:5 (which applies in all instances in which disciplines pursuant to Article VI:4 have not been adopted).  For instance, many WTO Members have scheduled nationality or residency requirements as limitations on market access (Article XVI) in their GATS Schedules.  Because they are scheduled as limitations on market access they are not prohibited by Article XVI.  Pursuant to Article XX:2 of the GATS these nationality and residence requirements are also protected from the effect of Article XVII, despite the fact that they are likely to modify conditions of competition in favour of domestic services and service suppliers. 

However, if such nationality or residency requirements are part of a licensing requirement they could arguably be caught and prohibited by Article V:5 because such a requirement would not be "based on objective and transparent criteria, such as competence and the ability to provide the service" or "not more burdensome than necessary to ensure the quality of the service".
   In theory, that would make it possible to challenge a residency or nationality requirement on the basis of Article VI:5 despite the fact that it was explicitly scheduled as a restriction under Article XVI.
   The Panel in US – Gambling found that this was not possible because "Articles VI:4 and VI:5, on the one hand, and XVI ,on the other hand, are mutually exclusive".
   However, this finding is contested
  and the Appellate Body did not address the issue.

4.3.
An appeal for  a "practical" interpretation of GATS

The above discussion demonstrates that many theoretical legal questions about the GATS remain unanswered.  In US – Gambling the Panel and the Appellate Body could have answered many of those questions.  For instance, by addressing Antigua's claim under Article XVII, which the Panel refrained from doing on the basis of "judicial economy".
  Many may view this as a missed opportunity to solve the legal debate once and for all.  From a practical perspective, however, it seems the Panel and the Appellate Body made the right decision.  It is of course tempting to construct a line of thinking that would provide a logically coherent answer to all the legal questions that remain unanswered about the GATS.  However, the basic objective of Treaty interpretation in dispute settlement procedures is not to construct a theoretically perfect system of rules but to settle actual disputes by determining the common intention of the negotiating parties.

In this respect it is important to note that the GATS is a remarkable achievement but also something of an experiment.  When the WTO came into being in 1995 the multilateral trading system had almost 50 years of experience in dealing with international trade in goods.  The GATS, however, introduced a completely new subject area with completely new disciplines.  The GATS is also a complex treaty, introducing abstract concepts such as "market access for services" which may have been very difficult to understand for at least some of the negotiators (if not most or all).  In that context, it is difficult to imagine that it was the negotiating parties' intention, for instance, to introduce a fine legal distinction between measures qualifying as "border measures" and measures qualifying as "domestic regulations" without explicitly saying so.

One of the most important documents to determine the "common intention of the parties" in relation to crucial GATS disciplines is an "Explanatory Note" on "Scheduling of initial commitments in trade in services" published by the GATT Secretariat in 1993.
   According to the text of these so-called "1993 Scheduling Guidelines":

"Its objective is to explain, in a concise manner, how commitments should be set out in schedules in order to achieve precision and clarity.  It is based on the view that a common format for schedules as well as standardization of the terms used in schedules are necessary to ensure comparable and unambiguous commitments."

In US – Gambling the Appellate Body found that these 1993 Scheduling Guidelines do not qualify as "context" for the purpose of Treaty interpretation pursuant to Article 31(2) of the Vienna Convention on the Law of Treaties.
  In the Appellate Body's view the 1993 Scheduling Guidelines only qualified as "supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion" under Article 32 of the Vienna Convention.  Such supplementary means of interpretation can only be used when interpretation pursuant to Article 31 of the Vienna Convention, i.e. in light of the "ordinary meaning" of the terms of a treaty "in their context", does not yield a clear meaning.  

Even so, from a practical perspective, it seems difficult to overestimate the importance of the Scheduling Guidelines for the interpretation of key GATS provisions such as Article XVI and Article XVII.  These provisions only apply to the extent that a WTO Member has made relevant commitments in its Schedule of Specific commitments and, by consequence, cannot be applied independently from a Schedule.  Furthermore, Schedules are an integral part of GATS, pursuant to Article XX:3 and, therefore, "context" for the interpretation of Article XVI and XVII GATS, within the meaning of Article 31 of the Vienna Convention.  GATS Schedules, however, are complex documents that are simply impossible to understand without taking the Scheduling Guidelines into account.  In other words, even if the Scheduling Guidelines, only qualify as "supplementary means of interpretation", as a matter of legal theory, they are the key to the interpretation of any Schedule because no Schedule can be "clear" without taking into account the Scheduling Guidelines.  

Finally the 1993 Scheduling Guidelines set out the "common language" that Members used to communicate their own commitments and assess those made by other WTO Members.  If the Appellate Body were to set aside the Scheduling Guidelines in favour of other interpretative methods, that are perhaps more in conformity with the theory of international public law, such as the "ordinary meaning of the words" as defined in dictionaries, this would risk fundamentally undermining the confidence of Members in WTO negotiations and dispute settlement.  If WTO Members agree to use a set of common standards to communicate with each other, that is the standard that should later be used to interpret that communication.
   Otherwise, WTO Members would simply not know what they are signing up to.  In that respect it should be noted that (developing) countries are apparently already reluctant to make new commitments under GATS in the ongoing Doha Round, precisely because they have concerns about the way in which the rules and their commitments will be interpreted.
 

Paragraph 6 of the 1993 Scheduling Guidelines specifically lists the following example of a measure caught by Article XVI:2(a): "Nationality requirements for suppliers of services (equivalent to zero quota)".  This confirms the interpretation of the Appellate Body in US – Gambling and it clearly conflicts with the restrictive interpretation put forward by Professor Pauwelyn and the United States since it explicitly confirms that measures that do not have the form of a numerical quota but have an equivalent effect are caught by Article XVI:2(a).

Another important resource that can be used to determine the intention of the negotiating parties with regard to the meaning of key GATS provisions, such as Article XVI are WTO Members' Schedules of  Specific Commitments.  As mentioned above, these are an integral part of the Treaty text pursuant to Article XX:3.  These Schedules contain an abundance of examples of WTO Members inscribing limitations that do not have one of the specific forms described in Article XVI:2 in the market access column of their Schedule.  Members were required to inscribe specific limitations in their Schedules when making a "commitment with limitations", i.e. when a Member accepts that the disciplines of Article XVI and/or XVII apply generally to the sector at issue but wants to maintain one or more specific restrictions explicitly mentioned in its Schedule.
   The 1993 Scheduling Guidelines provided the following in that respect: 

“(…) the Member must describe in the appropriate column the measures maintained which are inconsistent with Articles XVI or XVII. The entry should describe each measure concisely, indicating the elements which make it inconsistent with Articles XVI or XVII
.” (emphasis added)

The GATS schedules of most Members that have made “commitments with limitations” regarding Article XVI, including the United States, list measures that would not be caught by the very narrow interpretation of Article XVI proposed by the United States and Professor Pauwelyn. For instance, the US Schedule from the Uruguay Round
  provides, inter alia, the following limitations on market access for certain legal services supplied through commercial presence:
  “Services must be supplied by a natural person;” “Partnership in law firms is limited to persons licensed as lawyers;” and “US citizenship is required to practice before the US Patent and Trademark Office.” In relation to the cross-border supply of “Reinsurance & Retrocession” services
  the United States lists the following limitation:

“Insurance companies incorporated in Nevada may purchase reinsurance only from an insurer admitted to Nevada.”

In relation to “Trading of Securities and Derivative Products”
 the United States listed the following limitation on modes 1, 2 and 3:

“Federal law prohibits the offer or sale of futures contracts on onions, options contracts on onions, and options on futures contracts on onions in the United States, and services related thereto.”

There are numerous other examples in Schedules of other WTO Members, a selection of which is attached in an annex to this paper.  These numerous entries in WTO Schedules would seem to demonstrate very clearly that the negotiating parties took the view that measures violating Article XVI are not just those that adopt one of the specific forms described in Article XVI:2.  The common denominator of all these measures listed in Member's Schedules as limitations on market access, is that they simply make it impossible for a foreign service provider to provide a service through one or more of the modes of supply identified by GATS.  The negotiators, logically, took the view that a WTO Member should not maintain such a measure in a sector for which it makes a market access commitment.  The Appellate Body has correctly taken the same view with regard to the measures that were at issue in US-Gambling and that prohibited all cross-border supply of a service for which the United States had made a specific commitment on cross-border supply.

The above arguments in favour of a "practical" interpretation of GATS, and Article XVI in particular do not mean that the text of Article XVI should be ignored.  However, the text of Article XVI does not limit the scope of Article XVI to limitations that come in a specific form as clearly as suggested by Professor Pauwelyn.  It is obviously correct that subparagraph 2(a) contains the words "in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test".  However, the GATS does not provide a definition of "numerical quotas", "monopolies", "exclusive service suppliers" or "economic needs test".  In the absence of such a definition it is difficult to see how these relatively vague terms could be used to restrict the scope of subparagraph 2(a) to precisely defined "forms". For instance, when does a measure have the "form" of a monopoly or an exclusive right? These are in fact matters of "effect", much more than form.  This is confirmed by the definitions of related terms that can be found elsewhere in GATS.  For instance Article XXVIII(h) of the GATS defines "monopoly supplier of a service" as:

"(…) any person, public or private, which in the relevant market of the territory of a Member is authorized or established formally or in effect by that Member as the sole supplier of that service." (emphasis supplied)

Article VIII:5 of the GATS concerning monopolies and exclusive service suppliers provides that:

"The provisions of this Article shall also apply to cases of exclusive service suppliers, where a Member, formally or in effect, (a) authorizes or establishes a small number of service suppliers and (b) substantially prevents competition among those suppliers in its territory." (emphasis supplied)

In that context it is difficult to see how the use of the word "form" in subparagraph 2(a) should necessarily result in a rigid legal test.  That conclusion cannot be substantially different for subparagraph 2(b).  

It will no doubt be argued that such a "loose" interpretation of Article XVI will result in a lack of legal certainty.  It is submitted that this is not the case because in practice the type of measures that a WTO Member cannot maintain will be reasonably obvious in light of the specific commitment made.  Take the example of a WTO Member that has a full commitment for the cross-border supply of advertising services but nevertheless prohibits spam email.  That does not result in a situation in which it becomes de facto impossible to provide advertising services on a cross-border basis because all other means of advertising remain available to the supplier of advertising services.  The situation would be different if, as in US – Gambling, the "importing" WTO Member were to prohibit the use of any international communication facility for the supply of advertising services.  If one takes into account the text of the GATS, the scheduling practice of WTO Members and the 1993 Scheduling Guidelines, it should be reasonably obvious that the prohibition on spam email will not be caught by Article XVI, while the prohibition on the use of international communication facilities will. 

This does not result in a lack of legal certainty.  Rather, legal certainty would be substantially undermined if one were to conclude that the numerous measures that the negotiators thought conflicted with Article XVI, and were therefore listed as limitations on market access in Schedules, are not caught by Article XVI, because they do not have the specific form prescribed in Article XVI:2 (which would be the result of the interpretation put forward by the United States in  US – Gambling and further developed by Professor Pauwelyn).

5. Conclusion

The very alarming interpretations and criticism that have followed the release of the Appellate Body Report in US – Gambling are not justified.  These interpretations do not follow from the Report, as such, but from an attempt to apply the theoretical approach, allegedly followed by the Appellate Body, to completely different factual circumstances.  It would seem inappropriate, however, to draw such general, far reaching conclusions on the basis of just one GATS dispute which, like all legal disputes, turns on its own, specific facts.  

The GATS is a complex Treaty regulating a complex subject matter. When further complexity is added through the way in which GATS commitments are interpreted, the GATS risks reaching a level of complexity that makes it simply unworkable.  If at all possible and appropriate, therefore, the interpretation of GATS should be kept simple and straightforward.  Furthermore, questions about the interpretation of, for instance, Article XVI or XVII should also be answered on a case by case basis, i.e. in the specific context of the commitment that is made.  It is submitted that this is the best approach to identify the common intention of the parties.  Interpreting the GATS on the basis of a general, theoretical approach may make the GATS appear to be more logically consistent but it also risks producing results that are clearly not in conformity with the "common intentions of the negotiating parties". 

Further, the Appellate Body should not be blamed for any reluctance by WTO Members to make additional commitments because of concerns about how these will be interpreted.
  If anything, WTO Members now have more clarity about the meaning of Article XVI than they had before US – Gambling.
   Before the Appellate Body's Report, different WTO Members took very different views about the precise scope of Article XVI (as is demonstrated by the interpretations defended by Antigua and the United States).  The Appellate Body's Report has narrowed down the range of possible interpretations and this can only benefit legal certainty and the negotiations on additional commitments.  A WTO Member that nevertheless has concerns about the precise meaning of commitments that it makes, can address these relatively easily by describing its commitments, and the limitations thereon, in clear and unambiguous language in its Schedule.  In the light of the Report in US – Gambling, it would seem that the Appellate Body would not normally set aside such clear and unambiguous language in a Schedule in favour of a complex theoretical legal reasoning.
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