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I.   The Argument in a Nutshell

In Korea – Beef the Appellate Body interpreted for the first time the word “necessary” in GATT Article XX, specifically in paragraph XX(d).
  It is generally believed that the Appellate Body established a balancing test: in order to decide whether a measure is “necessary” to achieve some specified goal, we “weigh and balance” the benefits from the measure in the achievement of that goal against the cost of the measure in terms of reduced trade.
  I think this is a misunderstanding.  The Appellate Body did not establish such a test.  But they certainly made it easy for people to think they did.

The problem is that there is a logical contradiction at the heart of the Korea – Beef opinion.  The Appellate Body does state the balancing test as I just described it.
  But elsewhere in the opinion, the Appellate Body states the principle that a Member pursuing some legitimate domestic goal is entitled to choose for itself the level of achievement of that goal.  That is, a Member gets to choose its “own level of protection”.
  Unfortunately, these two pronouncements of the Appellate Body are logically contradictory.  A court that is actually applying the standard balancing test must stand ready to say of some measure that (a) it achieves a legitimate local goal, and (b) there is no other less restrictive way to achieve the same level of that goal, but (c) the measure is illegal nonetheless because the benefits do not justify the trade costs.  However, if the Appellate Body actually says that about some measure, then the Member is denied the right to have the level of protection it has chosen in adopting that measure.  By hypothesis, there is no way to achieve the same level of protection at lesser cost (that is (b) above), and the Appellate Body is saying that for that level of protection, the measure’s actual cost is too great.  In other words, there is no way the Member can have that level of protection.  In sum, applying a standard cost-benefit balancing test is inconsistent with allowing the Member to choose its own level of protection.
 

In the opinion as a whole, the “own level of protection” idea gets considerably more play than the balancing approach.  And if we look specifically at the part of the opinion where the case is actually being decided, we see that the Appellate Body is guided by the principle that a Member gets to choose its own level of protection.
  So the Appellate Body cannot be engaged in standard cost-benefit balancing.  But there is a further source of confusion, because the Appellate Body applies a sophisticated version of the “less restrictive alternative” test that itself involves a non-standard sort of balancing.  The Appellate Body considers as eligible alternatives to the actual measure only other possible measures that would secure the same level of protection.  But within this class of alternatives, it holds that a Member may have to adopt some alternative measure that is less trade-restrictive than the actual measure, even though the alternative involves higher administrative or enforcement costs.  To decide whether the Member must adopt the less trade-restrictive measure, the Appellate Body balances the savings in trade cost achieved by the alternative measure against the higher administrative/enforcement cost it entails.  The actual measure is “necessary” unless there is an alternative measure that can achieve the same level of the ultimate goal at lesser trade cost without unreasonable administrative/enforcement cost.  This involves balancing of administrative/enforcement costs against trade costs.  But it does not involve balancing the achievement of the underlying goal of the measure against the trade costs, since the only alternatives that are eligible for consideration are those that achieve the same amount of the underlying goal.
  

There are three later cases in which the Appellate Body has interpreted the word “necessary” in GATT Article XX or GATS Article XIV –  EC – Asbestos
 (involving GATT XX(b)), US – Gambling
 (involving GATS XIV(a), which corresponds to GATT XX(a)), and Dominican Republic – Cigarettes
 (involving GATT XX(d) again, as in Korea – Beef).  Unfortunately, the opinions in these later cases merely reproduce the confusion and contradiction of Korea – Beef.  All three opinions quote faithfully from Korea – Beef both the statement of a standard cost-benefit balancing test and the statement that each Member gets to choose its own level of protection, with no recognition of the inconsistency.  Furthermore, all three opinions do so in such a way as to give prominence to the standard cost-benefit balancing test, reinforcing the general perception that that is “the” test.  Finally, all three follow the lead of Korea – Beef and decide the actual case before them by a “less restrictive alternative” test that respects the principle that Members get to choose their own level of protection.  Hence none of the later opinions actually involves standard cost-benefit analysis; none depends on a weighing of the underlying benefit.


In a sense I have no complaint.  I think the Appellate Body is right in principle not to engage in cost-benefit balancing, and as to the specific results, I think they are all reasonable even if I am not sure I would have reached the same result as the Appellate Body in DR – Cigarettes.  But the doctrinal state of affairs I have described is unfortunate and dangerous.  It is unfortunate because we ought to expect logical consistency from the Appellate Body.  It is dangerous because as long as the Appellate Body continues to state a standard cost-benefit balancing test in part of each opinion on “necessity”, and as long as trade lawyers continue to believe that such balancing is the applicable test, there is always the possibility that the Appellate Body will be taken in by its own misdescription of what it has been doing and will start actually trying to balance the domestic benefits of a measure against the cost in reduced trade.  That would be at odds with the whole spirit of the WTO agreements, which leave the evaluation of domestic benefits to domestic regulators.

II.   A Brief Logical Interlude

I have suggested that in Korea – Beef and its progeny, the principle that the Member gets to choose its own level of protection is embodied in a sophisticated version of the less restrictive alternative test.  And I have explained why this is inconsistent with standard cost-benefit balancing.  It may seem that something has gone awry.  In other contexts we think of the three versions of “proportionality” – the mere rationality test, the less restrictive alternative test, and cost-benefit balancing – as forming a nested sequence of successively more stringent tests.  But if the less restrictive alternative test and cost-benefit balancing are elements in such a nested sequence, it must be possible to apply them both.  Applying the less restrictive alternative test cannot exclude the possibility of balancing as well. 

The seeming paradox goes away if we are careful to distinguish between positing a test as a necessary condition for the legality of a measure and positing the same test as a necessary-and-sufficient condition for legality.  When we think of the rationality test, the less restrictive alternative test, and cost-benefit balancing as forming a nested sequence, we are implicitly thinking of the first two tests as merely necessary conditions for the legality of a measure.  In order to be legal, a measure must pass the minimum rationality test; assuming it passes that, then in order to be legal it must also pass the less restrictive alternative test; and assuming it passes that, then in order to be legal it must also pass the cost-benefit balancing test.  Passing the balancing test is necessary-and-sufficient for legality (unless there is some other unrelated test we have not mentioned), but the first two tests are merely necessary conditions.

In contrast, if we think of each of the tests a stating a necessary-and-sufficient condition for legality, then they do not form a nested sequence.  They are incompatible.  To focus on the point that is crucial for our present purposes: if the less restrictive alternative test states a sufficient condition for the legality of a measure (which is part of being necessary-and-sufficient), then the balancing test cannot state a necessary condition, since it is easy to imagine that some measure passes the less restrictive alternative test but fails the balancing test.

The Korea – Beef opinion plainly puts forward its less restrictive alternative test as necessary-and-sufficient for legality.  The Member is entitled to choose it own level of protection.  That means that if no less trade-restrictive way to achieve that level of protection is reasonably available, then the actual measure is legal, period.  Passing the less restrictive alternative test is a sufficient condition for legality.  That forecloses cost-benefit balancing.

III.   The Korea – Beef Opinion

How did the Appellate Body get itself into such a mess, stating two contradictory tests?  I do not have a complete answer, but we can at least watch it happen if we go through the relevant portion of the Korea – Beef opinion step by step.  We begin with the famous ¶160, in which the Appellate Body observes that although “the word ‘necessary’ normally denotes something ‘that cannot be dispensed with or done without, requisite, essential, needful’”, a “standard law dictionary” says that in different contexts “necessary” may mean anything from “indispensable” to merely “convenient”. 

The Appellate Body then continues in ¶161:  

We believe that, as used in the context of Article XX(d), the reach of the word ‘necessary’ is not limited to that which is ‘indispensable’ or ‘of absolute necessity’ or ‘inevitable’.  Measures which are indispensable or of absolute necessity or inevitable to secure compliance certainly fulfill the requirements of Article XX(d).  But other measures, too, may fall within the ambit of this exception.  

In the last two sentences just quoted, the Appellate Body says (a) that a measure which is indispensable is (“certainly”) “necessary”, and (b) that a measure may be “necessary” without being “indispensable”.  I will come back to (b) in a moment.  But notice first that by asserting (a) the Appellate Body, without even mentioning balancing, has already excluded the possibility of a generally applicable cost-benefit balancing test.  There is no guarantee that a measure which is indispensable to secure the regulator’s goal could not still fail a balancing test.  But the Appellate Body says that a measure which is indispensable ipso facto fulfills the requirements of Article XX(d).  So, there is no room for a balancing test when the measure is indispensable.

In fact, asserting (a) does even more.  In addition to logically excluding balancing in some cases, it makes it implausible that we should ever want to engage in standard cost-benefit balancing in any case at all, because the cases it excludes are the only ones where such balancing makes any sense.  Consider.  We know that if the measure is indispensable, it is legal, period.  That leaves cases where the measure is not indispensable, that is, where there is some alternative way to achieve the domestic goal to the same extent.  Now there are two subcases.  One possibility is that the alternative measure that achieves the same domestic benefit has the same or higher trade cost.  Obviously we are not going to require the Member to switch to the alternative measure in such a case, and it does not require any balancing to tell us so.  The other possibility is that the alternative measure that achieves the same domestic benefit has a lower trade cost.  Now it is clear that we do want to require the use of the alternative measure, since it secures the same benefit at lesser cost, and once again we do not need balancing to tell us so.  

Actually, when I say it is clear we do want to require use of the alternative measure that achieves the same benefit at lesser trade cost, I am ignoring administrative and enforcement costs, as we frequently do in abstract discussions.  The Appellate Body rightly recognizes later in its opinion that we cannot completely ignore administrative and enforcement costs.  It points out that we should not require the use of the alternative measure, even though it achieves the same domestic benefit at lesser trade cost, if its administrative and enforcement costs are excessive.  (In fact, the Appellate Body has already anticipated this point in (b) above, when it says that a measure may be “necessary” even though it is not indispensable.)  Now the comparison of the actual measure and the alternative may require us to balance the extra administrative/enforcement cost of the alternative measure against the saving in trade cost from the alternative measure, but this is still is not standard cost-benefit balancing.  Specifically, it does not require any weighing of the domestic benefit that is the underlying goal of the measure (consumer protection, health, or whatever).  By hypothesis the two measures being compared achieve the same level of that benefit, so we can ignore it in comparing the two.  In sum, there is no case in which we actually need to engage in the sort of balancing that involves weighing the underlying domestic benefit of the measure. 

As the preceding paragraph indicates, both (a) and (b) are distinctly “regulator-friendly” moves.  The assertion of (a) excludes standard cost-benefit balancing; this is a regulator-friendly move because balancing is a more stringent test than a “less restrictive alternative” or “indispensability” test.  But as we have seen, (b) weakens the test still further, by saying that some measures may count as “necessary” even though they are not indispensable, if the administrative/enforcement costs of the less trade-restrictive alternative are too great.  It is a pity that the Appellate Body does not pause at this point to explain (as I just have) why some measure might count as “necessary” even without being indispensable.  They do explain this later on, but if they had done it here the whole opinion might have played out differently.  However, instead of developing the logic of the two sentences we have so far focused on, they turn (still in ¶161) to the realm of metaphor.  They opine that the term “necessary” in Article XX(d) refers to “a range of degrees of necessity” constituting a “continuum” with the meaning “indispensable” at one end and the meaning “making a contribution to” at the other.  They then say that a “necessary” measure is “located significantly closer to the pole of ‘indispensable’ than to the opposite pole of simply ‘making a contribution to’.”

The Appellate Body now begins ¶162 by reminding us of the special features of Article XX(d).  Article XX(d) is about measures designed to ensure compliance with other laws and regulations, and the Appellate Body points out that “XX(d) is susceptible of application in respect of a wide variety of ‘laws and regulations’”.  The Appellate Body famously continues: 

It seems to us that a treaty interpreter assessing a measure claimed to be necessary to secure compliance of [sic] a WTO-consistent law or regulation may, in appropriate cases, take into account the relative importance of the common interests or values that the law or regulation to be enforced is intended to protect.  The more vital or important those common interests or values are, the easier it would be to accept as ‘necessary’ a measure designed as an enforcement instrument.

This is a surprising suggestion in a number of respects.  First, it seems to constitute a break in the line reasoning.  At the end of ¶161, the Appellate Body deployed the metaphor of a “continuum” of “degrees of necessity” of a regulatory measure to the achievement of a specified purpose.  The problem was to locate “necessary” on that continuum.  On the face of it, there is nothing in this metaphor that suggests an inquiry into the value of the purpose itself, since the purpose is the same all along the continuum.  We might try to rescue the Appellate Body by suggesting that different specific purposes in fact generate logically distinct conceptions of “necessary” (“necessary to purpose A”, “necessary to purpose B”, and so on); and that there are therefore distinct continua, one for each possible specific purpose; and that the location of “necessary” on the continuum varies from continuum to continuum; and that it varies systematically with the value of the specific purpose.  But this is a lot to build into the continuum metaphor.  And in any event there is a further reason why the Appellate Body’s suggestion is surprising: There is nothing in the text of Article XX(d) to suggest that different regulatory purposes are accorded different values by Article XX(d).  A fortiori, there is nothing to suggest that it is appropriate for the Appellate Body to rank Members’ regulatory purposes according to the Appellate Body’s intuitions about their value. 



Why does the Appellate Body, which has so often paraded its concern for the text, make such a move?  I do not claim to know, but one might speculate that the Appellate Body members, knowing they were going to emphasize each Member’s right to choose its own level of protection later in the opinion, were worried that if Members could choose their own level of protection with regard to just any purpose at all, there would simply be too much regulatory freedom, too much interference with trade (or from another perspective, too little Appellate Body control).  Leaving aside the question whether the Appellate Body should decide for itself, independently of the text, how much regulatory freedom (or how much Appellate Body control) there should be, this is surprising in a new way.  As I have explained, ¶161 of the opinion is notably regulator-friendly.  But ¶162, on this understanding, is notably regulator-unfriendly.  Regulators are now not to be trusted with the freedom they were earlier conceded.  It is this ambivalence of the Appellate Body that generates the contradiction I pointed out in the Introduction between the balancing test, first intimated here in ¶162, and the idea that Members get to choose their own level of protection, which was just stated, although not in those terms, in ¶161 and which will be stated again in precisely those terms later in the opinion.

So, ¶162 seems, surprisingly, to introduce a standard cost-benefit balancing test.  The next two paragraphs leave no doubt:

163. There are other aspects of the enforcement measure to be considered in 

evaluating the measure as “necessary”.  One is the extent to which the measure contributes to the realization of the end pursued, the securing of compliance with the law or regulation at issue.   The greater the contribution, the more easily a measure might be considered to be “necessary”.  Another aspect is the extent to which the compliance measure produces restrictive effects on international commerce, [footnote omitted] that is, in respect of a measure inconsistent with Article III.4, restrictive effects on imported goods. [Emphasis in original.]  A measure with a relatively slight impact upon imported products might more easily be considered as “necessary” than a measure with intense or broader restrictive effects.

164.    In sum, determination of whether a measure, which is not “indispensable”, may nevertheless be “necessary” within the contemplation of Article XX(d), involves in every case a process of weighing and balancing a series of factors which prominently include the contribution made by the compliance measure to the enforcement of the law or regulation at issue, the importance of the common interests or values protected by that law or regulation, and the accompanying impact of the law or regulation on imports or exports.


Clearly the Appellate Body is stating a balancing test.  It is worth noting, however, that if they thought a balancing approach was necessary to account for the significance of each of the three factors they name, they were mistaken.  Both of the considerations mentioned in ¶163 – the amount of the desired benefit the measure achieves and the trade cost it imposes – are fully relevant to a less-restrictive-alternative test that involves no balancing.  In order to know whether a suggested “alternative” to the actual measure achieves the same level of the benefit, we have to know how much the actual measure achieves.  And just as the Appellate Body says in ¶163, the more benefit the actual measure achieves, the more likely it will be found “necessary” (even without doing any cost-benefit balancing), because the less likely it is that there is an alternative measure (that is less trade-restrictive) that achieves as much.  Similarly, in order to know whether a suggested “alternative” to the actual measure is less trade-restrictive, we need to know how trade-restrictive the actual measure is.  And once again, just as the Appellate Body says in ¶163, the less trade-restrictive the actual measure is, the more likely it will be found “necessary” (even without doing any cost-benefit balancing), because the less likely it is that there is an alternative measure (that achieves the same benefit) that restricts less.  In fact, the only consideration in the Appellate Body’s list that is relevant to a balancing test and not to a less-restrictive-alternative test is the value of the regulatory purpose – the one seriously suspect consideration on their list.


Notice also, before we go on, that the contradiction that infects the opinion as a whole is fully manifested in the famous sentence that constitutes ¶164.  I think most people remember that sentence as if it said, “In sum, determination of whether a measure is ‘necessary’, within the contemplation of Article XX(d), involves in every case a process of weighing and balancing . . . [of the factors mentioned in ¶¶162,163]. ”  But it does not say that.  It says, “In sum, determination of whether a measure, which is not ‘indispensable’, may nevertheless be ‘necessary’ . . . [involves balancing].”  (Emphasis added.)  Right here at the heart of the supposed balancing test, we are reminded explicitly that the test does not apply if the measure is actually indispensable.
  But as I have explained, this is the only case where traditional cost-benefit balancing actually makes any sense.
  And there is a further revealing feature of the syntax.  “In sum, determination of whether a measure, which is not ‘indispensable’, may nevertheless be ‘necessary’ . . . [involves balancing].”  (Emphasis added.)  The measure that is not indispensable has, in a sense, two strikes against it, but it may nevertheless be “necessary”; it may be rescued, as it were, by a balancing inquiry.  We normally think of the balancing test as a hurdle the measure must jump, and that is the right way to think about the standard cost-benefit balancing test, if we apply it.  But here balancing is portrayed implicitly as a life-preserver the measure may be able to catch.  This makes sense only if the balancing we are now talking about is the sort described earlier as a kind of safety-valve on the less-restrictive-alternative test, which allows a measure to be found “necessary” even though there is a less-trade-restrictive alternative available that achieves the same benefit, if the alternative measure involves enough extra administrative/enforcement costs to outweigh the savings in trade cost.  This is the very test stated later in the opinion.  As I have pointed out previously, it requires no evaluation of the importance of the underlying benefit pursued by the measure.


In ¶165 the Appellate Body leaves cost-benefit balancing and goes back to the less-restrictive-alternative test, although it is not immediately clear that this is what is happening.  The Appellate Body begins by quoting from the panel report in United States – Section 337 on the meaning of “necessary” in Article XX(d):

[A] contracting party cannot justify a measure inconsistent with another GATT provision as “necessary” in terms of Article XX(d) if an alternative measure which it could reasonably be expected to employ and which is not inconsistent with other GATT provisions is available to it.  By the same token, in cases where a measure consistent with other GATT provisions is not reasonably available, a contracting party is bound to use, among the measures reasonably available to it, that which entails the least degree of inconsistency with other GATT provisions.

This sounds like a less-restrictive-alternative test, not cost-benefit balancing, except that the Appellate Body immediately says in ¶166 that this Section 337 standard

encapsulates the general considerations we have adverted to above.  In our view the weighing and balancing process we have outlined is comprehended in the determination of whether a WTO-consistent alternative measure which the Member concerned could ‘reasonably be expected to employ’ is available, or whether a less WTO-inconsistent measure is ‘reasonably available’.


So what is it, less-restrictive-alternative or balancing?  There is room for doubt because of an ambiguity in the notion of an “alternative” measure.  If an eligible “alternative” measure must be one which achieves the same level of the benefit sought by the actual regulation, then we have a less-restrictive-alternative test.  There is no place for cost-benefit balancing, and there is therefore no need for a ranking of regulatory purposes.  And in this case whether an alternative is “reasonably available” must be a matter of weighing the reduction in trade cost it achieves (as compared to the actual measure) against any additional administrative/enforcement cost.  In contrast, we might just mean by an “alternative” measure one which achieves some considerable amount of the benefit sought by the actual measure, or one which achieves almost as much of that benefit as the actual measure.   And we would then mean by an alternative that is “reasonably available”, or that the Member “could reasonably be expected to employ”, a measure whose saving in trade cost outweighs (in the opinion of the Appellate Body) the reduction in the achievement of the Member’s objective.  This is cost-benefit balancing, and this does require the valuing by the Appellate Body of Members’ regulatory purposes.


The Appellate Body allows this crucial ambiguity to persist for the next few paragraphs, in which it works through the Korea – Beef Panel’s treatment of the facts. Happily, we do not need to analyze these paragraphs in detail.  The only matter of interest is the brief discussion of “consistency”.  In considering whether there were alternative measures reasonably available to Korea, the Panel discussed the measures that Korea used to deal with other sorts of consumer fraud that involved “passing off” of a less desirable good for a more desirable one – passing off of local dairy beef for Hanwoo beef, passing off of foreign pork for local pork, passing off of foreign beef for local beef by restaurants as opposed to retailers, and so on.  Korea complained that by doing this, the Panel was improperly importing into Article XX(d) a “consistency” test like that embodied in Article 5.5 of the Agreement on Sanitary and Phytosanitary Measures.  The Appellate Body quite rightly responds that just looking at how similar problems were handled by Korea, or indeed by other countries, as a source for ideas about possible alternative measures was not imposing a consistency test.  (¶¶170-172) 

At the beginning of ¶176 the ambiguity about what counts as an “alternative” is finally resolved:  “It is not open to doubt that Members of the WTO have the right to determine for themselves the level of enforcement of their WTO-consistent laws and regulations.”  This means, obviously, that a measure that does not achieve the same level of protection is not an eligible alternative, whatever its other virtues.  And the Appellate Body points out that this was the view of the Section 337 Panel also.  They quote that Panel as saying that the obligation to choose a reasonably available alternative measure “does not mean that a contracting party could be asked to change its substantive patent law or its desired level of enforcement of that law . . ..”  [Emphasis added by the Appellate Body.]  In other words , Members get to choose their own “level of protection” (provided, the 337 Panel adds, that they have the same level of protection against harm from imported and like domestically-produced products).
  

The next three paragraphs, ¶¶177-179, also do not require detailed analysis.  They deal with the issue of what Korea’s chosen level of protection actually is, and I think they can be summed up in the eminently sensible proposition that Korea cannot assert a “desired level of protection” that is higher than the level achieved by the actual measure and then hold proposed alternatives to the standard they state as opposed to the standard they achieve.  This is not to deny that Korea may genuinely want a higher level than they are able to achieve.  Even so, it is obvious that a proposed alternative should not be required to achieve more benefit than the actual measure.
 

The Appellate Body finally summarizes in ¶180  its rationale for holding against Korea, and it makes clear again that the operative test, the test on which it explicitly relies to justify the result in the case, is the sophisticated less-restrictive-alternative test:  

We share the Panel’s conclusion.  We are not persuaded that Korea could not achieve its desired level of enforcement of the Unfair Competition Act with respect to the origin of beef sold by retailers by using conventional WTO-consistent measures, if Korea would devote more resources to its enforcement efforts on the beef sector. 

In other words, Korea loses because the Appellate is not persuaded that they could not achieve the same benefit at lesser cost to trade, if they just spent somewhat more (but, implicitly, not an unreasonable extra amount in light of the trade cost avoided) on enforcement.  This rationale involves no balancing with the fraud-prevention benefit because the amount of that benefit achieved does not vary between the measures (actual and alternative) being compared.  It follows that this rationale requires no determination by the Appellate Body of the importance of fraud-prevention.

In this connection it is worth mentioning that although the Appellate Body raises the issue of the importance of the regulatory goal in ¶¶162,164, it never actually tells us anywhere in the opinion how important it thinks Korea’s goal of fraud-prevention is. Many readers probably assume the Appellate Body does tell us about the importance of Korea’s purpose, implicitly: the Appellate Body says the importance of the Member’s purpose matters; Korea loses; so we can infer that Korea’s purpose was relatively unimportant.  If there were otherwise reason to believe that the Appellate Body was balancing, this argument would be suggestive (although not conclusive) regarding how the Appellate Body valued fraud-prevention.  But in fact the Appellate Body ultimately states a rationale that does not require evaluation of the Member’s purpose.  In this context, their failure to follow through on the issue of the importance of the regulatory purpose simply confirms, to my mind, that it is not a significant issue after all.  And if indeed the Appellate Body does take a jaundiced view of the Korean purpose, I suspect it is not because they see the purpose as legitimate-but-relatively-unimportant, but rather because they see it as at least borderline illegitimate.  Remember the observation from the Section 337 Panel that the regulating Member can choose its own level of protection, but it must seek the same level of protection against harm from foreign and from like domestic products.  The Korea – Beef Appellate Body was plainly troubled by the fact that Korea seemed to care less about domestic dairy beef being passed off as Hanwoo beef than about foreign beef being passed off.  (¶168)  This looks like having a higher level of protection when the harm is from a foreign product.
 

In sum, the Appellate Body does not engage in cost-benefit balancing.  To be sure, they state a balancing test in three paragraphs of the opinion (¶¶162-164).
  But we have seen that both before those paragraphs (in ¶161), and again after them (in ¶¶176,180), and indeed in the middle of one of them (¶164), they state a test that is incompatible with balancing.  And it is this other test, based on the idea that each Member gets to choose its own level of protection, that they explicitly rely on in ¶180 when they come to deciding the case. 
IV.   Rehashing Korea - Beef:   Asbestos, Gambling, and Cigarettes

Let us look now at the three Appellate Body reports that have followed Korea-Beef.  Happily, we will not need to parse any of them in the same detail as Korea-Beef.  The main point, as I said in the Introduction, is that all three reproduce the basic schematism of Korea-Beef.  All three restate the Korea-Beef balancing test; all three also state that Members are entitled to choose their own level of protection; none notices that there is a fundamental contradiction here; and when it comes to actually deciding the case, all three rely on the principle that Members get to choose their own level of protection.

A.   EC - Asbestos


Consider first Asbestos.  The Appellate Body begins by saying in ¶168 that Members are entitled to choose their own level of protection: “[I]t is undisputed that WTO Members have the right to determine the level of protection of health that they consider appropriate in a given situation.”  A few paragraphs later, in ¶172, the Appellate Body refers to Korea-Beef and its “weighing and balancing process”: 

We indicated in  Korea – Beef  that one aspect of the "weighing and balancing process … comprehended in the determination of whether a WTO-consistent alternative measure" is reasonably available is the extent to which the alternative measure "contributes to the realization of the end pursued".  In addition, we observed, in that case, that "[t]he more vital or important [the] common interests or values" pursued, the easier it would be to accept as "necessary" measures designed to achieve those ends.  In this case, the objective pursued by the measure is the preservation of human life and health through the elimination, or reduction, of the well-known, and life-threatening, health risks posed by asbestos fibres.  The value pursued is both vital and important in the highest degree.  The remaining question, then, is whether there is an alternative measure that would achieve the same end and that is less restrictive of trade than a prohibition.  [Footnotes omitted.] 

In ¶174, the Appellate Body tells us that Canada’s proposed alternative to France’s measure, “controlled use”, would not allow France to achieve “its chosen level of health protection”.  And in ¶175 it tells us that “for these reasons”, France’s measure is “necessary” under Article XX(b) because there is no reasonably available alternative to the actual measure.


The one thing the Appellate Body does not do is show any awareness of the contradiction between the balancing approach and the idea that France gets to choose its own level of protection.  So we should ask whether they have hit on some way to make the contradiction go away or to reveal that there is no contradiction after all?  One possibility, suggested by ¶172, is that the Appellate Body thinks it can apply both a balancing test and a less-restrictive-alternative test to the measure.  As I have explained, this is perfectly coherent as long as each test is regarded as stating only a necessary condition for validity.  But the specific idea that the Member gets to choose its own level of protection makes passing the less-restrictive-alternative test a sufficient condition for validity.  So the tests are inconsistent. 


Another possibility is that the Appellate Body is saying that a WTO Member gets to choose its own level protection, provided the goal of the measure is “vital” or “important”.  So long as the goal is of this favored sort, the Appellate Body does not balance, but with less important goals it might.  In support of this, it might be noted that whenever the Appellate Body speaks most explicitly in Asbestos of France’s (or a Member’s) right to choose, it speaks of the right to choose the level of health protection.  (¶¶168,174.)  On the other hand, they never say explicitly that the right to choose is limited to cases involving health or life or other “important” values.  Indeed, their first statement of the principle, in ¶168, although it mentions health, otherwise closely tracks language from Korea - Beef and US - Section 337, in which there is definitely no such qualification.  Also, US - Gambling cites Asbestos for this idea without limitation to health.
  It seems most natural to suppose that the Asbestos Appellate Body refers to health simply because that is the regulatory goal the case involves, and not because they are trying to sneak in a limitation on the Member’s fundamental right to choose its own level of protection sub silentio.
  


There are further  problems with supposing that the importance of the regulatory goal, as evaluated by the Appellate Body, either should or does matter.  I pointed out that the Korea - Beef Appellate Body had no textual basis for their introduction of the idea that they should review the importance of the goal.  But they did at least suggest that their reasons for introducing this consideration were tied specifically to the nature of Article XX(d).  Both Asbestos and Gambling mention in passing that Korea - Beef involved Article XX(d), but neither discusses in any way the obvious question of whether an idea that the Korea-Beef Appellate Body tied specifically to Article XX(d) should be extended to other provisions.  I am loath to think the Appellate Body would be so cavalier about the justification for an idea that seriously threatens Members’ rights if they actually took the idea seriously.
  


There is further evidence that they do not take the idea seriously, except perhaps where it gives them psychological comfort as in Asbestos.  The fact is that in four cases the Appellate Body has yet to say that any specific regulatory goal is not “vital” or “important”.  In Asbestos, human life and health are vital and important.  In DR-Cigarettes the Appellate Body apparently endorses the Panel’s view that collecting tax revenue on cigarettes is vitally important.
  I have suggested that people may read Korea-Beef as implying that preventing consumer fraud is not within the Appellate Body’s cherished circle of preferred purposes, but the report does not actually say any such thing.  And in US - Gambling the Appellate Body apparently endorses the Panel’s finding that all of the United States’ purposes, which include the prevention of consumer fraud, are important. We might of course say that with four or five purposes involved in Gambling,
 the Appellate Body wasn’t paying careful attention to each.  Or we might say that the consumer fraud in Gambling, which would presumably involve actual loss of money, was worse than the consumer fraud in Korea-Beef, which involved getting perfectly edible foreign beef instead of a preferred luxury domestic version.  But the more hairs of this sort the tribunals split, the more suspect the whole process would become.  In sum, the Appellate Body has yet to say that any specific legitimate regulatory purpose is less valuable than any other.  So far so good.


There is another way to understand the Appellate Body’s talk about the relative importance of purposes.  I have suggested that the Panel and Appellate Body do not engage in cost/benefit balancing and hence have no need to evaluate the importance of the regulatory goal.  But it can certainly be argued that if a Member raises a “necessity” defense under GATT Article XX or GATS Article XIV, claiming that the challenged measure is necessary to achieve some asserted purpose, the Member puts into issue whether the asserted purpose is its actual purpose.
  If the dispute settlement tribunal must decide what the actual purpose of the measure is, or even whether the putative purpose is plausible, it is natural and perfectly appropriate for the tribunal to take into account whether the generality of Members tend to regard the claimed purpose as important.  The more generally a purpose is thought to be important, the more plausible is the claim that the particular Member whose measure is challenged really cares about that purpose.  Considering in this way whether a claimed purpose is generally regarded as important may look a lot like deciding whether it is important.  But we should never forget that the former inquiry is relevant only as background evidence relevant to the question of the challenged Member’s actual purpose.  There is no requirement that any individual Member value various regulatory goals the way most Members do.  The question is always what the particular challenged measure’s goals actually are (and implicitly, how important they are to the Member whose measure is challenged).  It is easy to slide from asking about the generality of Members’ views as evidence about a particular Member’s likely views to actually endorsing the generally-held ranking of regulatory goals; that is why we must insist on the distinction of principle.  But keeping that in mind, we do now have an explanation of why the Appellate Body might be doing something entirely defensible when it talks (misleadingly) about ranking goals.

B.   US - Gambling


In US-Gambling we see once again all the inconsistent elements of Korea-Beef.  First we read in ¶305, “In Korea-Various Measures on Beef, the Appellate Body stated, in the context of Article XX(d) of the GATT 1994, that whether a measure is ‘necessary’ should be determined through ‘a process of weighing and balancing a series of factors.’”  In ¶306, “The process begins with an assessment of the ‘relative importance’ of the interests or values furthered by the challenged measures.”  And so on through the Korea- Beef “factors”.  The first two sentences of ¶308 remind us that even if a less restrictive measure is available, the Members may not be required to use it if its administrative/enforcement costs are excessive.  Then the last sentence of ¶308: “Moreover, a ‘reasonably available’ alternative measure must be a measure that would preserve for the responding Member its right to achieve its desired level of protection with respect to the objective pursued under paragraph (a) of Article XIV [of GATS].”
 


The “moreover” that begins this sentence suggests a natural conclusion to the previous argument, or at least a not-inconsistent additional requirement that has not been previously mentioned.  But in fact, as we know, recognizing the Member’s right to choose its own level of protection logically excludes the possibility of traditional cost-benefit balancing, or any sort of balancing which requires evaluating the importance of the regulatory goal.  It would be mildly instructive to go through ¶¶305-308 sentence-by-sentence to see how the lack of precise focus throughout the discussion allows traditional balancing to morph into its logical contrary.  But I shall leave that to the reader.


There is no single sentence in the Gambling report that encapsulates the ultimate rationale quite as neatly as in Korea-Beef or Asbestos, but the closest thing to such a sentence is in ¶317: “In our view, the Panel’s ‘necessity’ analysis was flawed because it did not focus on an alternative measure that was reasonably available to the United States to achieve the stated objectives regarding the protection of public morals or the maintenance of public order.”  [Emphasis added.]  There are ten more paragraphs in the “necessity” analysis, devoted to explaining why consultation with Antigua was not, as the Panel thought, a relevant alternative, and why the Appellate Body could then complete the analysis and find for the United States, since no other alternative had even been suggested.  These last ten paragraphs talk about “alternatives” or “reasonably available alternatives” without explicitly addressing the ambiguity mentioned earlier about whether an “alternative” must achieve the Member’s desired level of protection.  But there is no reason to doubt that this requirement, stated explicitly in ¶317, is continued implicitly throughout the remaining discussion.


The Gambling report does introduce one new idea, which is an interesting (though ultimately unsuccessful) attempt to make a coherent whole out of cost-benefit balancing and respecting the Member’s choice of level of protection.  The Gambling report is unique in this series of cases in wrestling with the question of what counts as a prima facie case of “necessity”.  “Necessity” is of course part of a defense, raised by the Member whose measure has been challenged.  So by standard principles, the burden is on the challenged Member to present at least a prima facie case of “necessity.”  But if “necessity” depends on the non-existence of a reasonably available alternative, then a requirement to prove necessity is a requirement to prove a negative, which another standard principle says we should not impose.  The Gambling Appellate Body is completely clear that the challenged Member does not have to canvass, and show the inadequacy of, every imaginable alternative measure (¶¶309,320); at some point it is up to the complaining Member to suggest “reasonably available alternatives”.  (¶¶320,326)  But what must the defending Member do first ?  Something, it seems, if there is to be any initial burden on the defending Member at all.


The Gambling report can be read as suggesting that the Korea-Beef “balancing” approach constitutes the defending Member’s prima facie case.  (¶¶323-325)  And once the prima facie case is made in this way, we move on to a less-restrictive-alternative analysis that respects the defending Member’s right to choose its own level of protection and that requires the challenging country to suggest alternative mesaures.  Of course this cannot be quite right.  If the prima facie case involves full-fledged cost-benefit balancing and the reviewing tribunal takes a dim view of the importance of the regulatory goal, we may cut off the Member’s right to choose its own level of protection then and there, which by hypothesis we do not mean to do.  But there is a way to make some considerable sense of the Appellate Body’s discussion here.  First, remember that two of the three Korea-Beef  factors – the degree to which the challenged measure advances the regulatory goal and the degree of trade-restrictiveness – are fully relevant to a less-restrictive-alternative analysis.  And if we ask what might constitute a prima facie case of necessity (which is to say, of the absence of an eligible alternative), without requiring the defending Member to canvass all possible alternatives, it may be that there is no better way to describe this than to say the Member must show a high enough level of goal-achievement from the measure, and a low enough level of trade-restriction, so that it seems plausible (pending the suggestion of alternative measures by the complaining Member) that there is no alternative measure that can achieve that much of the goal with less trade-restriction and at reasonable administrative/enforcement cost.  Notice that such a prima facie case does not require any evaluation by the reviewing tribunal of the regulatory goal itself.

C.   DR - Cigarettes


Dominican Republic-Cigarettes adds nothing of interest with regard to the necessity defense.  Like the other cases, it restates the Korea-Beef balancing test, citing also both Asbestos and Gambling.  (¶¶66, 68,69-70)  It also states the incompatible principle that Members get to choose their own level of protection, quoting from Gambling a sentence we have already noted:  “Moreover, a ‘reasonably available’ alternative measure must be a measure that would preserve for the responding Member its right to achieve its desired level of protection with respect to the objective pursued.” (¶70, quoting Gambling ¶308.)  The Appellate Body then explains its ultimate resolution of the case in terms of the latter principle.  In ¶72 the Appellate Body summarizes thus the Panel’s reasoning (which it then endorses in ¶73):  

[T]he alternative of providing secure tax stamps to foreign exporters, so that those tax stamps could be affixed on cigarette packets in the course of their own production  process, prior to importation, would be equivalent to the tax stamp requirement in terms of allowing the Dominican Republic to secure the high level of enforcement it pursues with regard to tax collection and the prevention of cigarette smuggling.  [Emphasis added.]

D.    Is the Appellate Body Still “Really” Balancing?

Believers in balancing do not give up easily, and I can hear them saying that, whatever my arguments, the Appellate Body is “really” balancing regardless.  The balancing is done sub rosa, or even unconsciously.  After all, the argument goes, if we (you and I, readers) decided these four “necessity” cases by balancing, wouldn’t we get just the results the Appellate Body did?  Perhaps – perhaps not.  Only Asbestos seems to me open-and-shut as a balancing case.  But such speculation is fruitless.  The claim that the Appellate Body is really balancing, whatever it says, is the sort of claim it is impossible to disprove.  But I think it is excluded by the principle that if we are trying to account for a data set, we should accept the simplest adequate explanation.  The simplest adequate explanation for the Appellate Body’s results is that they are deciding the cases by the less-restrictive-alternative test, just as they say in the parts of the reports where the results are finally announced and justified.  Furthermore, if we are determined to find some explanation for the results other than what the Appellate Body says, it seems to me there is still a better explanation than that they are “really” balancing.  It is that they are “really” looking at the regulatory purpose, deciding whether the measure under review is protectionism in disguise.

V. Optional Further Topics: (1) Japan – Apples, and (2) Why the Appellate Body Is Right Not To Balance

The reader could stop right here.  We are done with the main line of the argument.  

But I want to consider briefly two further topics that continue the discussion in different directions.  The first topic is Japan – Apples.  I have not discussed Apples hitherto because it does not involve GATT XX or GATS XIV, nor for that matter any explicit discussion of “necessity”.  But certain aspects of the opinion might suggest that Apples is the best example of a case that is actually decided by traditional cost-benefit balancing.  So I want to explain why I think such a suggestion is misleading.  The second and final topic is why the Appellate Body is right not to balance.  

A.   Japan - Apples

Curiously, the case where the Appellate Body may look most like it 

actually reaches its decision by traditional cost-benefit balancing is Japan – Apples, decided not under GATT Article XX or GATS Article XIV, but under the SPS Agreement.  Although the SPS Agreement contains numerous references both to the issue of whether a measure is “necessary” for the protection of human, animal or plant life or health
 and to the Member’s “appropriate” level of protection,
 the Appellate Body eschews all discussion in these terms and focuses on the details of  paragraphs 2.2, 5.7, and 5.1.  But as part of the 2.2 discussion both the Panel, and then the Appellate Body endorsing the Panel’s reasoning, find that Japan’s measures against the risk of importing and establishing fire blight are “clearly disproportionate to the risk identified on the basis of the scientific evidence available”.
  This may sound like balancing.  So, although this is not the place for a full discussion of Apples, I want to explain quickly why I think this is not really balancing.


I should say first that much of the Appellate Body’s reasoning is plainly not balancing or anything else we have been discussing in this essay; it involves requirements peculiar to the SPS Agreement.  Thus, the discussion of why Japan’s risk assessment does not satisfy paragraph 5.1 seems superficially reasonable, although one might argue that the requirements the Appellate Body has established under 5.1 are too stringent.  A violation of paragraph 5.1 is plausibly held to entail a violation of paragraph 2.2;
 and one might argue further with some plausibility that a country cannot appeal to paragraph 5.7 unless it has done the best that can be done under 5.1.  So the whole opinion could have been written without any discussion that had anything explicitly to do with “balancing” or “necessity” or Japan’s “appropriate level of protection”.
  But as I have pointed out, the Panel and Appellate Body do in fact say in their discussion of paragraph 2.2 that the measures are “clearly disproportionate” in light of the scientific evidence; and this claim seems also to undergird their argument that Japan cannot rely on paragraph 5.7 because the scientific evidence is “sufficient” to show that the measure is unjustified.
  So, we need to discuss the “clearly disproportionate” finding. 


For a start, notice that the Appellate Body equates the Panel’s finding of “clear disproportion” with a finding that there is no “rational or objective relationship” between the measure and the scientific evidence.
  This sounds more like the “rational relationship” element of the three-part “proportionality” test than like the balancing element.  Of course, since the Panel concedes that there is “real” risk (that is, not a merely “theoretical” risk) of the introduction of fire blight into Japan,
 and since the measures as a whole certainly seem to reduce that risk, it is hard to say that there is no “rational relationship” between the measure and the goal in the standard sense.  On the other hand, it seems quite plausible that what the Panel and the Appellate Body are saying is that in their opinion, no reasonable regulator could possibly impose these measures in these circumstances, given how small the evidence suggests the risk is.  That seems the best explanation of the talk about “no rational relationship”.  I do not want to concede that the Panel and Appellate Body are right about how a reasonable regulator would behave; it seems to me that a reasonable regulator for an island country might attach a very high value indeed to avoiding the introduction of a non-native pest whose full implications for the ecosystem are necessarily unknown.  But the important point for the moment is that even if the Panel and Appellate Body are right, the “no reasonable regulator” test is quite different from the traditional cost-benefit balancing test.  It allows the national regulator a great deal more room to make its own decision and to choose its own level of protection.   There is no reason to think of Japan – Apples as a simple, straightforward balancing case.


Perhaps I have now said enough, but I want to add two more observations.  First, I think the Panel and Appellate Body commit an unfortunate equivocation on the word “negligible”.  The scientific experts before the Panel testified that the risk of transmitting fire blight from infected to healthy apples was “negligible”, in the sense that the probability was less than 1x10-6.
  This is an empirical claim, to which scientific expertise is relevant.  But the Panel and Appellate Body seem to have transmuted this empirical claim into the normative claim that the risk was “negligible” in the sense of “appropriately neglected” or “ought to be neglected”.
  This normative judgment is not one that scientists as such have any expertise about at all.  Furthermore, it is a judgment that the Agreement plainly leaves to each individual Member to make for itself.  So it appears that the Panel and Appellate Body both allocated to the scientific experts a decision that was not for them to make and took away from Japan a decision that was for it to make. 


Finally, a vignette.  Some months ago I was at a conference with roughly a dozen trade lawyers and a dozen trade economists discussing a number of WTO cases, including Japan – Apples.  One of the lawyers presented Apples and developed the suggestion that the Appellate Body might have improperly denied Japan the right to choose its own level of protection against fire blight.  At this point one of the economists, immediately seconded by another, said that what he wanted to know was how Japan treated similar risks from pests already in Japan.  (No lawyer had yet mentioned the “consistency” test in SPS 5.5.)  One might expect the economists to favor “scientific” approaches like cost-benefit analysis and risk-analysis, but what the economists wanted to know here was whether Japan was really so committed to protecting its environment, or whether it was using the threat of fire blight as an excuse to protect domestic apple producers.  The economists were implicitly endorsing the approach of the Section 337 Panel (and of SPS 5.5): the Member gets to choose its own level of protection, provided that it does not choose a higher level of protection against harms of foreign origin than against like harms of domestic origin.  This brings us to what I regard as the most plausible explanation of what was going on in Japan – Apples (at least in the discussions of paragraphs 2.2 and 5.7).  Not that the Appellate Body was straightforwardly balancing.  Not even that were saying flatly, “No reasonable regulator could make this judgment about the relative value of (risks to) the environment and cheaper apples for consumers.”  But that they were saying, in effect, “Japan’s judgment seems so very doubtfully reasonable that we think it is much more likely they were engaged in protectionism than that they were engaged in protecting the environment.”  Right or wrong, this is not simple cost-benefit balancing.
   

B.   Why the Appellate Body Is Right Not To Balance


I think the Appellate Body is right not to balance.  We have seen that traditional cost-benefit balancing, however attractive it is to many people, is incompatible with the principle that countries get to choose their “own level of protection”.  A choice must be made.  To my mind, it seems clear that the spirit of the original GATT and spirit of the expanded system of WTO agreements make the choice for the latter principle, for what is often referred to as “regulatory autonomy”.  There are limits on regulatory autonomy to be sure – that is the whole point of the agreements.  But the limits are, generally speaking, (a) the specific commitments made in Members’ schedules, (b) a general ban on non-tariff protectionism (implemented in a variety of specific provisions), and (c) a ban on sanitary, phytosanitary, and technical measures that are more trade-restrictive than necessary to achieve the regulating Member’s actual goals.
  None of these categories requires cost-benefit balancing, and there is nothing, or next-to-nothing,
 in the texts to suggest that the Members meant to authorize the Appellate Body to subject measures to cost- benefit balancing.  So the Appellate Body has got it right.

The balancer may object at this point that, whatever the texts say, we need balancing  to ensure efficiency.  After all, measures adopted by one country that affect trade often have significant effects abroad.  The domestic regulator has no incentive to consider those foreign effects, and there is always the danger, it is argued, that the measure may have greater costs abroad than benefits at home.  So we need the Appellate Body to balance, to avoid such situations.
  There is of course the question whether the Appellate Body is competent to do the requisite balancing.  They have no expertise on the various scientific and social-scientific issues that may be involved, and reliance on actual experts for advice is a problematic recourse at best.  Even worse, the Appellate Body has no basis for making authoritative choices among the various competing goals that governments pursue.  These are commonplaces.  The balancer’s standard response is that there is a decision that must be made – whether a particular trade-affecting measure is desirable on balance once the foreign costs are considered along with the domestic benefits – and there is no other body with the power and incentive to make this decision.  Better to have the decision made by a body of dubious competence than by no body at all.


There is a flaw in the balancer’s argument, however.  The decision that the balancer says must be made by someone, and that falls to the Appellate Body by default, does not in fact need to be made by anyone, not even to secure global efficiency.  Paradoxically, in this context there is no need to think about the foreign costs of a challenged measure.  The argument for this claim is unfortunately both novel and complex.  It involves a number of empirical assumptions, most of them standard in formal models of trade agreements but one of them rejected by the leading modelers.  (On the other hand, this assumption that is rejected by the leading modelers seems to be accepted by most international economists.)  The argument also involves a theoretical part that is straightforward enough, but unfamiliar.  I can do no more than sketch the argument here.  But I want to sketch it because it is essential to a full understanding of the “necessity” issue, and specifically of why Members should get to choose their own level of protection.  Indeed, the argument is essential to understanding a wide range of WTO obligations; it is essential to understanding in general how trade agreements promote efficiency.
  


Here is the basic claim, with all the assumptions (except for purely mathematical ones about convexity, and such like). 

If (1) domestic markets are competitive, (2) there are constant returns to scale, (3) all countries behave rationally (except as limited by assumption (5) below), (4) there are no cross-border physical externalities (in other words, all cross-border effects are mediated by market transactions or the absence thereof), and (5) even countries that have market power in world markets do not purposefully exploit it, then a national policy which is domestically optimal (except for not exploiting any market power the country may have) is also globally efficient.  

I emphasize immediately that assumption (5) does not say there are no effects on other countries that flow from the regulating country’s market power; that would make the claim that domestic optimality entails global efficiency utterly trivial.  Assumption (5) says that even though there are cross-border effects, the regulating country does not base its policy choice on those effects.  (This is unfortunately a somewhat crude statement of what can only be made more precise mathematically.)  I hope the claim stated above now seems at least somewhat counterintuitive.  There are foreign effects from Home’s regulatory choice that Home is indifferent to.  We are accustomed to thinking of such a case as requiring some sort of intervention (by an international tribunal, say) to prevent the externality leading to inefficiency.  But I am saying there is no such need here – and a bit further on I hope to make it intuitively clear why not.


Five numbered assumptions may seem like a lot.  Most of them, as I say, are standard in this context, although the assumption that countries do not exploit their market power is controversial.  In a moment I shall briefly defend the assumptions, and then I shall explain why they entail that domestically optimal policy is globally efficient.  But first let me explain why the reader should care about what may seem a recondite theoretical claim.
  

If domestic optimality entails global efficiency, then there is no need to consider the foreign effects of a measure in order to know whether it is globally efficient.  We only need to worry about domestic optimality, which is entirely a matter of the effects on domestic interests.  To be sure, the relevant domestic interests include the interests of locals who wish to engage in trade but are denied the opportunity.  And also, even though the interests of foreign traders need not be considered as such, foreign sources should be given a hearing because they may have information that bears on how to optimize over domestic interests.  For example, foreign producers might have unique knowledge of the best way to minimize some danger from the consumption of a product.  But even so, there is no need to weigh or balance foreign interests.  


If only domestic interests need to be weighed and balanced, there is every reason to think that the local political/regulatory process will generally do a better job of identifying, and weighing, and balancing domestic interests than the Appellate body will.  So the Appellate Body should not engage in free-form balancing.  It should intervene only when there is reason to think the domestic regulatory process has gone awry (from the purely domestic point of view) in some way the Appellate Body can identify with reasonable success.  It is no part of my project in this paper to specify in detail what sorts of error the Appellate Body can identify well enough so that it should undertake the task.  I think, and the WTO system as a whole clearly presupposes, that the Appellate Body can do well enough at identifying protectionism.
  The other obvious candidate for a decision the Appellate Body can make well enough is whether there is a less-restrictive alternative available.
  For myself, I have some doubts about the Appellate Body’s competence to make this decision, but again certain WTO provisions plainly require it.  But the crucial point is this: suppressing protectionism and suppressing unnecessarily trade-restrictive measures are both plausible tasks for the Appellate Body precisely because neither involves any balancing with foreign interests.


We see that if domestic optimality entails global efficiency, that has important consequences for dispute settlement.  So now, back to the sketch of the argument for that claim.  First, the assumptions.  Assumptions (1) - (3) – competitive domestic markets, constant returns to scale, and domestically optimal behavior by all countries (not just the individual country we are focusing on) – are quite standard in the literature on trade agreements.  These assumptions simplify the real world, but they greatly facilitate theorizing.  Furthermore, they seem specially appropriate when we are thinking about dispute settlement.  In principle, the treaty drafters might want to consider the possibility of non-competitive domestic markets, or of increasing returns to scale, and to adopt provisions to deal with either or both these possibilities. 
  But it seems perfectly clear that these are not problems the Appellate Body should try to factor into its decision-making on a case-by-case basis.  That would go far beyond its competence or authority.  So the Appellate Body should take the usual route and assume these problems away.  With regard to the assumption that all parties are behaving domestically optimally: this also is not true in general, but it does not seem that a country whose measure is challenged in a case where the measure is in fact domestically optimal should lose because some other country’s measure is not.
 


Assumptions (4) and (5) require a bit more discussion.  The assumption that there are no non-pecuniary cross-border externalities is again standard in discussion of trade agreements, but it is worth pausing over why.  This assumption is appropriate precisely because we are dealing with trade law and not, say, international environmental law or international law on the use of force.  If a country dumps a pollutant into the ocean or the atmosphere, that has effects on other countries without regard to any market transactions.  Similarly if one country invades another.  But the measures that are constrained by trade law affect foreign interests by virtue of their effects on market transactions.  Any cross-border externalities they create are pecuniary.   Notice that this is true even in a case involving environmental concerns like United States – Shrimp.
  The United States law, which was the measure being reviewed, affected Malaysia only by denying it certain market opportunities.  Malaysia’s behavior – its failure to regulate its shrimpers – had non-pecuniary cross-border effects on the rest of the world, or at least on other countries through whose waters the turtles migrated.  But Malaysia’s behavior in this respect was precisely not the sort of behavior the WTO addresses.


The final assumption is that even if nations have market power in world markets, they do not exploit it.  That is, they do not make policy choices with an eye to the policies’ terms-of-trade effects.  This is the genuinely controversial assumption.  The standard economic models of the formation of trade agreements all assume that countries do exploit their market power.  Indeed, it turns out that in the context of these models the only function of trade agreements is to restrain such (purposeful) market-power exploitation.
  Although I think there is much of value in the theoretical development of these models (including proofs that in the absence of market-power exploitation, domestically optimal policy would be globally efficient!),
 I think the models’ empirical assumption that countries exploit their market power is largely or entirely mistaken.  I cannot explain in detail.  The first step is to be clear that market power exploitation is a distinct phenomenon from protectionism; the two involve distinct motivations.  Protectionism is about securing competitive advantage for local economic actors; market-power exploitation is about using market power to increase the national welfare.  The two motives may lead to the same behavior in some contexts (some tariffs might be motivated either by protectionism or by terms-of-trade considerations); but sometimes only one motive or the other is even possibly relevant (consider a large importer of widgets with no domestic widget industry, or a small importer of widgets that does have a domestic widget industry); and sometimes when both motives are relevant, they point in opposite directions (as with export subsidies, or export taxes, for example).  It seems to me that if we look at countries’ actual trade policy behavior, with the distinction between protectionist motivation and market-power motivation clearly in mind, we see (a) that protectionism can explain all or almost all the behavior; and (b) that although market-power motivation can equally explain some of the behavior, there is a great deal of behavior that market-power motivation does not explain; and (c) that there is no behavior, or next-to-none, that market-power motivation can explain and that protectionism does not.  So the best explanation of countries’ behavior is that they engage in protectionism, and rarely if ever in market-power exploitation.  

Remember also that according to the market-power theory, the only function of trade agreements is to deal with (purposeful) market-power exploitation.  But the rhetoric of trade and trade agreements is dominated by a concern with protectionism.  To my mind, the provisions of the WTO taken as a whole also manifest unmistakably a primary concern with protectionism (or with other sorts of domestically non-optimal behavior like the use of unnecessarily restrictive means), and not with the exploitation of market-power.
  If the people who wrote the trade agreement seem not to have been worried about market-power exploitation (defined, remember, by reference to purpose, not just effects), that is more evidence  that countries mostly do not exploit whatever market power they have.
 


One last point about the assumption that countries do not exploit market power.

Even if countries do exploit their market power in some contexts, say by setting “optimal tariffs”, it seems particularly unlikely that countries will exploit their market power when choosing regulations like those in Korea – Beef and its descendants.  (The most obvious reason is that such regulations generate no tariff revenue, such as figures in the paradigm instances of market power exploitation.)  And if countries do not exploit their market power in choosing these regulations, then we can rely on the thesis that domestic optimality entails global efficiency in this context.  Which means, as I have explained, that there is no need for balancing.

It remains only to explain why the assumptions I have listed entail the thesis that domestic optimality entails global efficiency.  As it happens, the formal modelers of trade agreements prove this very thesis in some specific contexts for their own purposes.
  I want to rely on a more general version of the thesis, but I have no formal proof.  So let me devote just this paragraph to a very compressed informal argument for the general thesis.  First, we need to know what I mean by policy choice that is domestically optimal except for not exploiting market power.  (After all, traditional “all in” domestic optimality requires a country that has market power to exploit it.)  If a country does not exploit its market power, it chooses without regard to the effects of its choice on world prices.  In other words, it behaves as a price-taker.  Its choices actually will affect prices in the world market, but it makes its choices as if that were not the case.  It chooses as if the price were fixed.  So, what I shall mean by a policy that is domestically-optimal-except-for-not-exploiting-market-power is a policy that would be domestically optimal in the fullest traditional sense if the equilibrium world price (which the policy actually helps to determine) were fixed.  But now notice:  If an individual country chooses policies that would be optimal if the equilibrium world price were fixed, then it must choose policies that equate the domestic marginal net social value of imports (or cost of exports) to the world price.  That is the traditional first-order condition for domestic optimality.  If countries on both sides of the market behave this way, then, through the mediation of world prices, the domestic marginal net social value of imports in each country that imports a good will be equal to the domestic marginal net social cost of exports in each country that exports that good.  These are the first-order conditions for the global efficiency of trade.  QED.  Prices mediate efficiency here in exactly the way they do in any perfectly competitive market.  The thesis that, absent market-power exploitation, domestic optimality entails global efficiency is really not mysterious at all.
, 
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� I can hear proponents of balancing saying that the idea that a Member gets to “choose its own level of protection” is not a GATT idea at all, but a stranger imported from the Agreement on Sanitary and Phytosanitary Measures and the Agreement on Technical Barriers to Trade.  It is true that the GATT nowhere talks explicitly about the right to choose one’s own level of protection.  But then, it nowhere talks explicitly about balancing, either.  In fact, the idea that Members get to choose their own level of protection (provided the means used are not unnecessarily trade-restrictive) has much more in common with the ordinary-meaning-in-context of “necessary” than does the idea of balancing.  It also fits better with the general spirit of the GATT, as I shall explain in Part V.  The idea that Members get to choose their own level of protection also predates the WTO.  I have made no effort to find the earliest statement of the idea, but it goes back at least to US – Section 337 in 1989.  [Get proper cite.]


� ¶¶___, discussed in detail in Part III.


� I shall ask further on whether even the limited sort of balancing the Appellate Body engages in is justified, but clearly it is much easier to justify than the standard cost-benefit balancing most people associate with Korea – Beef, precisely because it does not require evaluation by the dispute tribunals of the domestic benefit and because it poses no direct threat to the Member’s decision about how much of the domestic benefit to pursue.


� 


� 


� 


� Check and comment on whether later cases have remembered the limitation to non-indispensable measures. 


� Supra    .


� Cite.  Incidentally, the reader should not be confused by the Appellate Body’s reference to Members’ choosing their own level of enforcement of their “WTO-consistent” laws and regulations.  The possible confusion is this.  If we try to apply this formulation to, say, the regulation in EC - Asbestos, it might seem that it makes the existence of France’s right to choose its own level of protection against harm from asbestos depend on whether the asbestos regulation is itself WTO-consistent.  But whether the asbestos regulation is itself WTO-consistent is the ultimate question in issue, which the reference to France’s right to choose its own level of protection is supposed to help determine.  So we seem to be arguing in a circle.  The confusion goes away if we remember that the precise formulation the Appellate Body gives in Korea – Beef reflects the fact that that case involves Article XX(d).  Under XX(d), the Member’s purpose in passing the measure under review is to secure compliance with some other WTO-consistent law or regulation.  So in saying Members get to choose their own level of enforcement of their WTO-consistent laws and regulations, the Appellate Body is merely stating the general principle that Members get to choose their own level of the benefit they are aiming at in a way that reflects the particulars of this case.  There is no reason at all to think that the principle applies only in cases arising under XX(d).  And the later cases interpreting “necessary” make it clear that the Appellate Body does not so limit it.


� The Appellate Body wrestles unsatisfactorily with a similar sort of question in Australia – Salmon. [Cite.]  I am not sure why they do not see what seems clear after the briefest reflection: that when we are applying a less restrictive alternative test, the “level of protection” we should require of proposed alternatives is (a) the level achieved by the actual measure or (b) the level the Member asserts as its desired level, whichever is lower (that is, whichever is less protective).


� Related to the idea that Korea seems to want a higher level of protection against harm from foreign beef is the Appellate Body’s complaint that the dual retail system puts “all, or the great bulk” of the costs of fraud-prevention on the foreign beef, as opposed to spreading the costs between domestic and foreign beef.  (¶181)


� And then they add the curious suggestion in ¶166 that the test of US – Section 337 is actually the same as the balancing test they have stated.


� ¶308 n.379(CHECK).


� The psychological truth may of course be that the health goal made the Appellate Body more comfortable repeating the principle that Members get to choose their own level, so they did not give the analytical issues much thought.


� FN on ways in which AB’s XX discussion is very regulator-friendly. ¶¶167, 168, 169, 178.  All only because it is health goal?  No.


� [FN on “especially for LDC’s”? Surely can’t have that as a real limitation.]


� [FN on “organized crime” purpose set aside as not justifying special concern about remote gambling.]


� If the question about actual purpose is not considered here, it must certainly be considered in connection with the “disguised restriction on [international] trade” language in the chapeaux, so it comes to the same thing in the end.


� Cf.  ¶317, quoted in the text below.


� I have heard it suggested that in Gambling, the Appellate Body relies on the balancing which it understands to have been done by the Panel.  But there is really no more evidence of balancing in the Panel report than in the Appellate Body report.  Of course the Panel repeats the balancing language of Korea-Beef and goes through some of the motions.  But, following the lead of the Appellate Body in Korea-Beef and Asbestos, the Gambling Panel also repeats the claim that the Member gets to choose its own level of protection.  And like the Appellate Body, in the end it appears to say that the absence of a less restrictive alternative that achieves the United States’ goal is sufficient for “necessity”. [GET CITES] 


� E.g., Preamble (clause 1), 2.1, 2.2, 3.2, 5.6 (measures must not be more trade-restrictive than “required” to achieve Member’s appropriate level of protection).


� E.g., Preamble (clause 6), 3.3 (and footnote 2), 4.1, 5.4, 5.5, 5.6.  


� Appellate Body ¶¶163-164, quoting Panel para. 8.198.


� Cite Hormones, or is it Salmon?


� I say “explicitly” because one might think that more attention to the general right of Members to have their own level of protection might affect the Appellate Body’s interpretation of paragraph 5.1, which would then reverberate through the rest of the argument.


� Cite.


� Appellate Body, ¶163.


�  Get cite.


� Panel para. 8.149.  Exactly what sort of events make up the numerator and the denominator of this fraction is unclear.  And it could make a big difference.  But I ignore that.


� Appellate Body ¶180, quoting Panel para. 8.219.


� One test for my hypothesis, although we can only apply the test by a thought-experiment, is to ask how the Appellate Body would have written its opinion about paragraphs 2.2 and 5.7 if Japan had had no domestic apple producers.


� Of course there are numerous specific disciplines in the SPS and TBT Agreements, but this “least restrictive alternative” principle is what they are designed to implement.


� Mention TBT 2.2.  “Necessity” is the other place some people find balancing, but we’ve explained why that is wrong.


� The balancer might add that if nations are roughly similar in their tendencies to impose and to suffer cross-border costs by trade-affecting regulation, then over time Appellate Body balancing review will make not just the world as a whole, but every WTO Member country, better off.


� Footnote offering full paper to any who request it.


� Notice that protectionism is generally thought to be social-welfare reducing for the country that engages in it (except in rare cases), so it fits neatly with the claim that domestic non-optimality is a necessary condition for global inefficiency.  Bagwell/Staiger and Grossman/Helpman deny that protectionism is domestically non-optimal, because they take the point of view of vote-seeking governments.  But they also say that protectionism, being domestically optimal, is globally efficient (again, from the point of view of all governments).  So it all fits together, one way or the other.


� Again, failure to use an available less-restrictive-alternative is domestically sub-optimal.  It damages unnecessarily the interests of domestic parties who wish to trade.


� Nor do the inquiries into whether a measure is based on a risk assessment or on an international standard.


� In fact the drafters have done little or nothing along these lines, aside from the provisions on state trading.  [Brief bit on TBT and scale?]


� If the foreign country has a tariff on widgets, for example, efficiency would require the home country to adopt an export subsidy on widgets.  But we are not at all tempted to make the failure to have an export subsidy in such a case illegal under a trade agreement.


� Cite.


� Cites and brief explanation of how/why.


� Cites.   


� As the simplest examples, consider both the prohibition of export subsidies and the failure to prohibit or restrain export taxes.  Of course, it must be admitted that many individual provisions could be about either protectionism or market-power exploitation; but this is natural since some important categories of behavior could result from either motivation.


� Incidentally, the disagreement about whether countries exploit market power is not a case of me against the economists.  Rather it is a case of me and economists-writing-informally against the formal modelers of trade agreements.  If one looks at the informal writings on trade of even the most distinguished international economists, they seem to see the threat to trade as protectionism rather than market-power exploitation.  Cite Bhagwati, Krugman, e.g.


� Cites.


� Notice that this argument does not depend in any way on assuming that countries’ choices do not affect world prices.  It assumes only that countries do not think about these effects. If it still seems impossible to some readers that cross-border effects, even if they are merely pecuniary and are not intentionally exploited, should not interfere with global efficiency, consider the following simple example.  Imagine a two-country, two-good, world in which there are  no physical externalities, cross-border or otherwise.  There are also no informational market failures.  And for whatever reason, neither country engages in protectionism or tries to exploit its market power.  We have perfect laissez-faire: no regulation, no tariffs, and (in this case) global efficiency.  Now because of some exogenous change in circumstances it suddenly becomes the case that the consumption in Home of its import good, widgets, imposes a domestic negative physical externality.  Home now optimizes over domestic interests (except for not exploiting its market power) by imposing a Pigovian tax on widgets which just equals the cost of the externality.  This tax will reduce widget imports; it will depress the world price of widgets; it will harm Foreign.  But it will nonetheless be globally efficient, as I trust none of my readers will doubt.  So, the fact that Home’s policy has pecuniary effects abroad raises no problem for the claim that Home’s non-exploitive but otherwise domestically-optimal policy is globally efficient.


� One last issue.  My argument that the only issue is domestic rationality raises a doubt about whether the Appellate Body should do even the limited balancing that it does do, of trade costs against administrative/enforcement costs.  Suppose there is an alternative measure that achieves the desired level of the local benefit with less impact on trade, but that involves extra administrative/enforcement costs.  The Appellate Body has made it clear that they will require use of that alternative if they regard the extra cost as reasonable.  Is that proper?  Should the Appellate Body ever require Members to undertake any additional administrative/enforcement cost?  (Plainly the Appellate Body has been right to say that it will not require use of an alternative measure that achieves the desired level of local benefit with less impact on trade if the administrative/enforcement costs of that alternative measure are unreasonable.  That is just common sense.)  We have hitherto spoken of the “local benefit” as the desired level of the underlying health, or safety, or environmental goal, or whatever.  But of course the Member’s fully-specified objective is always more complex.  The Member is always balancing the achievement of the underlying goal against other costs, including the administrative/enforcement costs.  And what the Member has chosen is a measure that gives “this level” of achievement of the underlying goal at no more than “that level” of other costs, including both the prevention of trade transactions that some local economic actors would like to engage in and administrative/enforcement costs.  If we take seriously the idea that what matters is domestic optimality, and that the Member itself is the best judge of that, then the Appellate Body should not regard a measure as truly a “less restrictive alternative” unless it achieves the same level of the underlying local benefit, at lesser trade cost, and at no greater administrative/enforcement cost.  That would truly respect the Member’s choice about the “level” of its complex objective.  So, although the Appellate Body has rejected traditional cost-benefit analysis, it appears that even the more limited balancing it engages in – of the increased administrative/enforcement cost of a proposed alternative measure versus the trade benefits – is too intrusive into the Member’s regulatory autonomy in principle.  Can it be defended in practice?  As I said way back at the beginning, the limited balancing the Appellate Body is doing avoids at least the most problematic aspect of full-fledged balancing: it does not require the Appellate Body to attach a value to the underlying regulatory goal.  The costs the Appellate Body is required to balance – reduced trade versus administrative/enforcement costs – seem much more easily monetizable and hence easier to compare.  Of course, what we have referred to as “administrative/enforcement” costs may also involve some incidental behavioral changes as indirect consequences of the move from one enforcement regime to another, [cite Ortino] and these may present problems of evaluation.  And it is still the case that the Member itself is in the best position to judge the efficacy and actual cost of various possible enforcement measures in the relevant social and cultural context.  Still, the balancing the Appellate Body does is much less problematic than the balancing it claims to do but does not.  In view of all this, the Appellate Body may be justified in practice in applying its limited balancing test, with some degree of deference, as a prophylactic against protectionism.  It is plausible to suggest that if the Member prefers a more trade-restrictive measure to a significantly less trade-restrictive measure that the Appellate Body is confident achieves the same level of the underlying goal at only modestly greater administrative/enforcement cost, that is more likely the result of protectionism than of a very subtle weighing of local conditions and values.  And of course a protectionist regulation is generally not domestically optimal, so the theoretical point that a domestically optimal regulation would be globally efficient is irrelevant.  In sum, what the Appellate Body is actually doing in these cases makes sense.
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