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This Panel has been asked to turn our minds to the topic of global regulatory convergence – in particular whether convergence is a desirable regulatory goal, and if so, how (if at all) the WTO might be productively engaged in convergence projects. In this paper, we adopt a somewhat sceptical, or at least cautious, attitude to the wide array of recent calls for global regulatory harmonization. While recognising the realities of the costs associated regulatory diversity and decentralisation, we are not fully convinced that harmonization is the most appropriate response. This is in part because harmonization efforts tend to rely on overly strong assumptions about the existence of optimal regulatory standards, and also tend to underestimate the need for ongoing policy learning and regulatory experimentation. We offer an alternative vision of [decentralised regulatory co-operation], which promises to address the costs of regulatory diversity in a way which is more sensitive to prevailing scepticism towards technical solutions to policy problems, to contemporary demands for highly participatory regulatory structures, as well as to the need for continual learning in policy-making processes. We further suggest that this model of governance has application in the WTO – and in fact describes well some processes already occurring in parts of the WTO system.

1.
Some reasons for caution about contemporary harmonization projects

We wanted to begin by acknowledging the reality of the problems which harmonization is designed to address. Some of these problems arise from the fact of regulatory diversity. Substantive variation across regulatory jurisdictions – in areas as diverse as technical product specifications, food safety standards, bankruptcy law, competition law, and so on – can significantly increase the transaction costs associated with cross-border commerce. The costs of compliance with the competition law of more than one jurisdiction, to take a commonly used example, can significantly complicate larger transnational mergers. In addition, regulatory diversity also entails costs to the extent that such diversity results from deviation from ‘best practice’, or failure to conform to standards of rational, optimal and efficient regulation. (Some have argued also that regulatory heterogeneity can distort international competition, since competing economic actors can start off on an unequal footing.)

Other problems arise not from diversity but from the structural decentralization of prevailing frameworks of global governance. Such decentralization can lead, as is often noted, to duplication of regulatory effort (and thus over-regulation). It can also lead to under-regulation, where transactions are structured by participants so as to avoid the application of the law of a particular jurisdiction or jurisdictions. We are all also familiar with arguments relating to the potential costs of certain kinds of harmful regulatory competition.

But while present efforts at regulatory harmonization represent bona fide attempt to address real problems, there is good reason to be cautious about harmonization as an appropriate response to these problems. This is for three related reasons. 

First, harmonization efforts often purchase the benefits of cross-jurisdictional consistency at the cost of a diminished capacity for ongoing policy innovation. Decentralised regulatory structures promote innovation and policy learning in a number of ways. Diversity itself can spark innovation through creative borrowing of policy tools, techniques and perspectives across jurisdictions. Furthermore, decentralization fosters learning by facilitating and promoting local experimentation as the incubator of new policy ideas. (Others also point to the salutary pressures placed on regulators through cross-jurisdictional regulatory competition, as jurisdictions compete to attract capital.) In contrast, harmonized standards tend in the opposite direction – not just because they produce greater substantive uniformity at any one time, but also because they can stifle dynamism, by narrowly focussing policy debates, and limiting our collective policy imagination in the longer term.

Second, we are somewhat sceptical of harmonization efforts because they often rest on an outdated faith in the existence (and ‘knowability’) of a singular, optimal technical solution to policy problems. Recent insights from the sociology of knowledge, however, teach us to be cautious in accepting the promise of objectivity and efficiency offered by technical, rational knowledge. What passes for rational policy at any particular time, we are reminded, is in part socially constructed. For one thing, a variety of complex social and political processes are involved in initially determining the framework within which rational knowledge is deployed. (Wood, for example, notes that in the field of competition policy, there needs to be some consensus on what competition policy is for, and even what ‘competition’ means, before we can talk meaningfully about ‘best practice’ in that area of regulation.
) Furthermore, we now know that apparently objective technical determinations – such as scientific risk assessments in the area of food supply – necessarily involve a variety of often hidden, and always value-laden, choices. These lessons, among others, have led to an erosion of collective public faith in the legitimacy claims of technical knowledge, and to an increased public sensitivity to the distributional impacts of apparently technical policy solutions. In such circumstances, it seems less appropriate for policy-makers to strive for global conformity with a singular, optimal regulatory standard – the approach which is characteristic of many harmonization projects. Rather, policy-making should strive above all to be responsiveness to local demands and local values.

Third, even to the extent that substantive harmonization is a desirable goal, many have noted that existing international institutions may not be the most appropriate fora in which to pursue that goal. One very common and compelling criticism is that mechanisms of transparency, accountability and participation are (at best) partial across the entire range of international governance institutions, including the most important standards-setting bodies – the OECD, FAO, Codex, ICEN, ICN, Basel Committee, among others. There is therefore always the risk that harmonized standards set within such bodies will reflect and entrench the interests of one or other interest group (Salter). Other criticisms relate more specifically to the WTO. Some suggest that its functional specialisation on trade concerns make it ill suited to addressing the kinds of trade-offs which are necessarily involved in producing harmonized standards (Reich). Others argue that its dominant quid pro quo negotiating mentality is not conducive to the kinds of regulatory co-operation required for convergence projects to be effective and politically realistic (Abbott and Snidal). Furthermore, since international institutions draw and rely on technical expertise to define the basic parameters of harmonized regulation, they are limited in the same way as that technical expertise. There are numerous legitimate reasons to doubt our capacity to technically identify optimal policy solutions. Global economics systems are characterised by tremendous complexity, and our knowledge of how they work – and the effects of our regulatory interventions on them – is produced in a context of severely bounded rationality. In such circumstances, harmonization efforts may ultimately prove to have unforeseen, surprising and counterproductive effects. 

It is true that not all forms of convergence are equally susceptible to these three criticisms. We may distinguish, for example, between ‘hard’ and ‘soft’ models of harmonization. ‘Hard’ harmonization refers to efforts to formulate uniform and binding substantive standards across jurisdictions. ‘Soft’ harmonization is characterised by different sorts of activity: the facilitation of discussion amongst regulators and other interested parties, the production of broadly-framed statements of policy and non-binding guidelines, obligations of procedural co-operation including notification obligations and rights of comment.
 Such softer convergence projects are probably somewhat less vulnerable to the critiques just mentioned: in some circumstances, non-binding standards may provide resources for policy-making rather than a constraint on it; while dialogue among interested parties can, depending on how it is conducted, be just as much about processes of learning and information exchange as it is about any ultimate convergence on a set of concrete substantive standards. Nevertheless, the risk is always present that ‘soft’ harmonization comes to be seen as nothing more than preliminary to harder forms of convergence – or the same process of substantive convergence pursued by alternative means. Much depends, ultimately, on the broader governance framework within which harmonization efforts are embedded: in the following section, we attempt to describe one such framework, and the ways in which it would allow us to reshape and reconceptualise current convergence projects.

2.
Convergence within a [‘new governance’] framework
Our scepticism about convergence projects does not mean that we have to live with the costs of the present decentralised regulatory frameworks. What it means is that we need to find a way of addressing these costs within a governance framework which is “less rigid, less prescriptive, less committed to uniform outcomes, and less hierarchical in nature” (de Burca and Scott). The following ideas about what this might look like are drawn from a variety of different literatures. One is recent research into the development of ‘new governance approaches’ – learning-centred alternatives traditional command-and-control regulatory apparatuses – in public administration in the US and EU. Another, within the sub-field of institutionalist international relations scholarship, addresses the question of how to develop flexible and adaptive international governance structures to manage the relations of states in circumstances of complex interdependence, and rapidly changing global conditions. A third cognate literature, which we draw on, has developed in the field of organization theory, and is concerned with the processes by which (primarily economic) organizations learn and adapt, as well as the problem of how to create and governance framework to facilitate such processes of ongoing learning.
To begin with, we can identify four broad characteristics of our preferred governance framework, which we have selected to provide an interesting counterpoint to most current convergence efforts. 

· First, where traditional harmonization efforts often focus on the elimination of regulatory heterogeneity, new governance approaches focus more on the management of diversity. Variation across jurisdictions (of values, preference, traditions, and as a result regulatory rules and frameworks) is treated as an irreducible social fact: the task of governance is to promote, protect and reflect that diversity while minimising its associated costs.

· Second, where most convergence projects are predicated on a fundamentally hierarchical relationship between international institutions and subordinate governance units, our preferred framework envisages a different relationship. In this framework, the primary role of higher levels of governance is not the coercive imposition of uniformity on lower units. Rather, they are focussed more on facilitating the interaction of lower units – and in particular providing a forum for those kinds of interactions which facilitate mutual learning. Hence, there is a strong emphasis on information exchange, as well as the production, collection and dissemination of policy knowledge. In addition, the development of mechanisms of peer review, where regulators across jurisdictions constructively review and comment on the activities of regulators, represents a core task of international institutions. 

These kinds of activities can reduce the costs of decentralisation by helping to generate a (temporary) consensus around regulatory best practice, and by facilitating the discovery of innovative ways of co-ordinating diverse regulatory frameworks. At the same time, regulatory diversity is preserved and harnessed as a force for ongoing learning, and – just as important – a force for the destabilisation of outdated knowledge. 

· Third, where traditional harmonization efforts often focus on the production of choice of law rules, or the formulation of uniform and generally applicable codes, [new governance approaches] tend to be problem-centred. That is to say, there is a preference for resolution of particular, specific problems on a pragmatic and case by case basis. In this context, the role of international institutions is to provide an ongoing forum and impetus for problem-solving approaches – as well as, in some contexts, to provide the crucial background shared informal norms (and consensual knowledge) which make problem-centred approaches possible.

· Fourth, to the extent that international institutions still see their task as imposing uniformity requirements on their members, these tend to be of a procedural rather than substantive nature. They can take the form, for example, of obligations to publish regulations, to provide an opportunity for interested parties to comment, to carry out a risk assessment according to defined procedures, and so on. This focus on procedural rather than substantive uniformity sits more comfortably with the core premise outlined above: that a core task of international governance structures is to promote and reflect diversity which minimising its costs. On the one hand, common procedures across jurisdictions can reduce transaction costs considerably: a firm tendering for government infrastructure contracts across the world, for example, is saved considerable expense through the adoption of common procedures relating to government procurement. On the other hand, the need for, and desirability of, substantive harmonization is not assumed – on the contrary, the substantive outcomes of changes to procedural or secondary rules are notoriously complex, context-dependent, and difficult to predict.
It is against this backdrop that we turn to examine two sets of developments in WTO law.  The first concerns the role of international standards in WTO law, and the nature of the obligation towards conformity imposed by the WTO Agreement. The second, less well known, concerns the WTO committee system, as exemplified by reference to the work of the SPS Committee. 

3. International Standards in WTO Law

Both the SPS and TBT Agreements require that Members base their measures on relevant international standards.  This demands that there be a ‘very strong and close relationship’ between the national measure and the international standards in question.
  Thus, though the WTO does not itself possess the institutional resources to pursue harmonization,
 it may be represented as an engine of harmonization, by virtue of its ‘piggy-backing’ on the activities of established international standard-setting bodies. 
Though controversial, the regulatory convergence required under these agreements is less emphatic than first meets the eye. It remains open to Members to justify departure from international standards, in the circumstances laid down.  

For the SPS Agreement, departure is countenanced where the measure in question is appropriately based upon a risk assessment as required by Article 5.1, and in compliance with the other SPS obligations.
 In this sense, the qualified obligation to base measures on international standards evaporates in the face of conformity with the other obligations laid down in the agreement.  

For the TBT Agreement, departure from international standards is countenanced where these standards are considered to be an ‘ineffective’ or ‘inappropriate’ means for the fulfilment of the legitimate objective pursued.  As in Article 2.2 TBT, the concept of legitimate objectives is an open-ended one. Thus, Members may depart from international standards when these standards are not capable of achieving the legitimate objective in question, or not ‘specially suitable’ or ‘fitting’ for that purpose.
  There is nothing in this to call into question the autonomy of Members in setting the level of protection to be achieved. 
The approach of the WTO dispute settlement bodies to international standards has found favour with proponents of a ‘new governance’ or regulatory experimentalism approach. Thus, Cohen and Sabel observe:

…states must either use those standards or show through an acceptable rule-making procedure that the domestic rules are a reasonable departure from those standards, motivated, for example, by an assessment of health risks. Put another way, membership in the WTO and the EU is not equivalent to an agreement to substitute the particular, national rules with the general laws of efficient commerce.  Rather, in joining these regimes, member states are agreeing to remake their rules, in domain after domain, in the light of the efforts of all the others to reconcile their distinctive regulations with general standards in whose determination they participate and that are assumed to be attentive to the interests of others elsewhere.

The qualified nature of the obligation to base measures on international standards is responsive to the kinds of objections laid out above which militate against emphatic harmonization. It leaves room for regulatory diversity and innovation, and for the kind of learning by doing differently which is so essential in a world of complexity, uncertainty and rapid and often unexpected change. It accommodates local difference, eschewing epistemologically outdated assumptions about the possibility of ‘right’ answers.  
At the same time, it provides a framework for the management of regulatory diversity, requiring convergence or reasoned divergence. Members are required to articulate reasons for departure from international standards, and to do within the normative framework established by the agreements. This background normativity is open-textured in the case of the TBT Agreement (the concept of legitimate objectives being an open and revisable one), but more prescriptive – science-based -  in SPS.  
In this sense, standards may be represented as ‘friendly thorns’.
  They irritate Members, inducing them to re-think or re-visit policy choices in the light of choices made elsewhere. Where Members profess and articulate good reasons for not proceeding on the basis of international standards, this resistance may in turn be anticipated to ‘irritate’ the standard setter in question, and to invite a re-thinking of the adequacy of the standards in light of the objections received.  This dynamic process of mutual destabilization is not merely ad hoc, but is given firm institutional expression through the operation of established procedures for monitoring the process of international harmonization.
  In the SPS setting, recourse to this procedure has led on at least three cases to the adoption of new or revised standards, and in others to clarification of standards and/or the setting in train of technical or scientific reviews. 
Still though questions remain, as outlined above, concerning the legitimacy of international standard setting bodies.  It remains unclear as to whether Members may justify their departure from international standards on the basis of shortcomings in the procedures leading to the adoption of those standards. Is it open to Members to argue that standards are not ‘appropriate’ because of the institutional framework within which they were devised? This is a difficult question with potentially profound consequences.
 A negative response might be taken to imply the conferral of power without responsibility on the bodies in question. A positive response would confer upon the WTO an oversight function in relation to international standard setters. It would, in essence, imply the articulation at the level of the WTO of good governance or global administrative law requirements.  While this would hardly be a novel phenomenon in relation to the Member States,
 it would institutionalize in a manner which is highly innovative a version of peer review across distinct global regimes. 
Whatever the answer to this question, it is clear, in less formal vein, that the activities of the WTO have increased the visibility of international standard setting, and generated renewed interest in the work of the relevant bodies. These bodies are increasingly seen for what they are, namely important purveyors of global norms. This external interest has been matched by greater internal reflexivity in the organizations themselves, and by far-reaching reform initiatives, including prominently in relation to governance questions relating to transparency and (developing country) participation. Though the WTO-derived authority of international standards is sometimes exaggerated (or perhaps because it is), directly and indirectly, It is undeniable that it has served to stimulate greatly enhanced political oversight of standard setting, and pronounced institutional reform. 
4. The example of the SPS Committee
Describing this form of governance in programmatic statements is one thing. In practice, however, what does this form of governance actually look like? And is it appropriate for the WTO to be involved in it? Might other international bodies not be more suitable? One way of answering both of these questions is by pointing out the ways in which the WTO is already performing these functions, and is doing so reasonably effectively. The example we have chosen to highlight here is the work of the SPS Committee, focussing in particular on its consideration of ‘specific trade concerns’.

The committee, assisted by its secretariat, lies at the centre of a network for information exchange. Members offer activity reports on SPS developments.  They point to difficulties in the implementation of the agreement’s transparency provisions, and the use or non-use of international standards.  They identify offers of technical assistance, and relate these to corresponding needs.  Observer organizations report on matters of interest arising from their work.  

One critical mechanism for information exchange, which has grown up organically within the framework of the committee, is its routine consideration of ‘specific trade concerns’. Such concerns may be procedural or substantive in nature.  Into the former category would fall, for example, a failure to notify an SPS measure, or concerns about the stringency of compliance certification requirements.  The latter would include, by way of example, allegations of discrimination or concerns about the adequacy of the scientific basis for regulation. Except in emergency situations, specific trade concerns relate to regulatory proposals, and proceed on the basis that accountability constraints may serve, ex ante, to prevent problems from arising. 

The raising of a specific trade concern acts as a catalyst for dialogue, often across the course of several meetings.  Complaining Members are at pains to exemplify the consequences of regulatory proposals for them.  Regulating Members are called upon to provide further information and clarification of their proposals, and to elucidate the evidence upon which a measure is to be based.  Contestation is matched by efforts at justification. Summary minutes of the meetings record the nature and content of Members epistemic claims and arguments.

Discussions within the committee do not take shape in a normative vacuum.  They proceed by reference to standards; those laid down in the agreement as well as international standards.  

To take one example, concerning an EU safeguard measure relating to the importation of fruit, vegetables and fish from four African countries.  This had been attributed to an outbreak of cholera in these countries, and to the alleged risk of transmission of cholera through foodstuffs containing fresh water.  The issue was raised by Tanzania in the committee, which gained the support of the observer representative of the World Health Organization (WHO). The WHO representative observed that cholera was not only a problem in these four countries, and that at least fifty countries around the world were affected by regular outbreaks.  He pointed to the ‘almost non-existent risk to countries importing food rom cholera-affected countries’, and expressed the view that the European measure was not necessary.
  He drew attention to the WHO guidance on the topic and to the finding that ‘[a]lthough there is a theoretical risk of Cholera transmission associated with some food commodities moving in international trade, this has rarely proved significant and authorities should seek means of dealing with it other than by applying an embargo on importation’.
  The WHO also assisted in ongoing bilateral consultations between the countries concerned.  Though the EC objected that WHO involvement was not appropriate, it removed the measure following consultations and reassurances that the necessary guarantees to protect health were in place.
  It is clear from reading the minutes that the necessity of this measure was impugned by reference to the standards laid down in the agreement; there being no more than a ‘theoretical risk’ associated with importation, this being a term of art deployed by the AB in its construction of the Article 5.1 risk assessment requirement.  Likewise, WHO guidelines were called in aid of this proposition, representing default standards, departure from which was seen as requiring justificiation.

While there is much that is uncertain about how the committee operates, and about the nature of the interaction between states, it is at least clear that in this dimension it is relatively effective in its operation.  As noted, since 1995, slightly more than 200 specific trade concerns have been raised.
  Around half of these have been resolved, or partially resolved.
  

Resolution of specific trade concerns may flow from an adjustment in the regulatory expectations of the importing Member.  That Member may abrogate, mitigate, or delay the introduction of the (proposed) measure.  Thus Australia modified its tolerance level for benzoic acid in sauces.
  The Philippines deferred on an indefinite basis its demand for independent third party certification of HACCP plans.
  And Korea indicated that its zero tolerance criteria for listeria would no longer apply to meat for further processing or cooking.
  Though it is impossible to be conclusive as to the reasons for adjustment, a variety of factors would appear to be in play, often simultaneously and in different combinations.  

First, the raising of such concerns operates to sensitize Members as to the external impact of their regulatory proposals.  Such awareness has, on occasion, led Members to adjust their demands.  Thus, the EU altered its proposal for the setting of maximum aflatoxin levels in certain foodstuffs, following deliberations in the committee and in Codex, and in the light of strong representations from a number of Members (including developing country Members) spelling out the profoundly negative consequences of the proposal for them.
  More recently, the EU delayed the introduction of measures on wood packaging, following protests from Canada and the United States emphasizing the extent of the disruption to trade which would ensue.

Second, there is some evidence that deliberations within the committee create opportunities for learning.  In particular, the raising of a specific trade concern may act as an inducement for Members to re-visit the scientific basis of the (proposed) regulation.  The EC’s reassessment of the toxicity of the food contaminant 3-MCPD (in soy sauce) represents a clear example in this regard.  Here, a re-evaluation led to a finding that the risks were not as high as initially believed.  The substance, having been found to be carcinogenic but not genotoxic, the EC accepted that the principle that exposure to it be kept to the lowest possible level need no longer be applied.
  Likewise, the raising by the EC of a specific trade concern relating to Australian imports of pig meat, led to the establishment of a joint (EC/Australia) expert working group to look at ways of restoring trade while still protecting Australia from the introduction of the disease in question.

Third, it is important to recall that the committee operates under the shadow of the formal dispute settlement system.  The raising of a specific trade concern is viewed by Members as a way of turning up the political heat, without necessitating costly and acrimonious recourse to the ‘courts’.  But still, if resolution is not forthcoming, that option remains.  

A careful reading of the minutes of the committee’s meetings will reveal that resolution of specific trade concerns is not invariably linked to an adjustment in the regulatory expectations of the importing Member.  On the contrary, at least as often, resolution flows from an enhancement in the capacity of the exporting Member to meet the applicable standards, or to demonstrate that it does so.  Thus, Indonesia lifted its restriction on New Zealand fresh fruit, having verified that fruit fly had been successfully eradicated.
  The EC lifted its emergency measures on dioxin in citrus pulp, following a re-evaluation of Brazilian control systems.
  China lifted its ban on Dutch products of animal origin, following an inspection visit and the conclusion of a risk assessment.
  And Australia lifted its ban on Californian table grapes, following negotiated agreement on a series of risk management procedures, to be re-evaluated after one year.

It is clear, in the light of this, that the activities of the committee cannot be conceived exclusively, or even predominantly, as generating peer pressure in favour of de-regulation.  There is much evidence to support the view that the activities of the committee lead to a ratcheting-up of standards, by virtue of its role in enhancing the compliance capacity of exporting states.  This reflects the co-operative nature of most interactions in the committee, and the prevalence of a practical problem-solving approach.  Interactions within the committee lead to far-reaching co-operation in achieving compliance, including the provision of technical assistance.  An example may be offered by way of illustration.

US/Mexico: In 2002 the United States imposed an emergency ban on the importation of cantaloupe melons from Mexico.  This was due to the presence of salmonella in a number of previously imported consignments.
  Mexico raised a specific trade concern, arguing that the ban was disproportionate and not based on scientific evidence.
  The US expressed awareness of the significant impact of its measure on Mexican cantaloupe producers, and anxiety to resolve the situation as soon as possible.  It resolved to work closely with the government of Mexico and Mexican cantaloupe producers, pending the introduction by Mexico of a certification programme based on good agricultural and manufacturing practices.  To this end, officials from the US Food and Drugs Administration (FDA) reviewed the Mexican government’s guidance to assist the cantaloupe industry in achieving compliance.  These officials also worked closely with individual producers to ensure that submission of appropriate information and data to facilitate abrogation of the ban on a case by case basis.  The officials traveled to Mexico on a number of occasions, and participated in telephone conferences with producers to clarify outstanding issues.  

Though prosaic in their subject matter, these and other examples are indicative of the capacity of peer review to generate bonds of solidarity between Members; particularly but not exclusively between developed and developing country Members.  The assistance granted may be soft, in the form of information or training.
  At other times, it will take the form of hard cash.  These bonds of solidarity are forged in the context of specific problems.  The readiness of states to offer assistance in problem solving stands in contrast to their reluctance to make more abstract, generalized, concessions on the nature of the special and differential treatment accruing to developing countries.
 Regular, face-to-face, interaction, and plentiful information about the content and consequences of regulation, are seen to inculcate a sense of obligation between Members.  This sense of obligation persists even where the contested regulations seem secure when evaluated against the norms of the agreement.  These bonds of solidarity attest to a distributive dimension to the WTO; albeit one that emerges in the interstices of its administrative ‘underbelly’.

There are, no doubt, limitations to this approach, and potential problems associated with it. We do not pretend that the forms of regulatory co-operation we describe above are appropriate for all situations and across all fields of policy. Nevertheless, we find in the concept of [decentralized regulatory co-operation] – and in the work of the SPS Committee – the seeds of a valuable and radically new governance model, that offers promising new strategies for resolving the problems posed by regulatory decentralization and diversity, in legitimate and effective ways.
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