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1. Introduction

1. If we are truly questioning whether there is a future for consumer law, we have only to consider the role of post-supply warranties in the marketplace.  Without warranties, consumers bear all of the risks of transaction failure, and traders, who have an information advantage over the consumers with whom they transact, can avoid the consequences of supplying defective goods or services.

1. But warranties serve a more subtle role than the mere provision of basic rights of consumers to get the goods and services they reasonably expect: they also have a strong economic role in the support of productivity.  

1. In this paper, I will first briefly address the development of New Zealand post-supply warranty law, then discuss the Consumer Guarantees Act 1993 which provides post-supply warranties for goods and services, summarise the role of post-supply warranties and suggest a model for evaluating consumer legislation addressing post-supply remedies.

2. New Zealand perspectives

2. Freedom from product liability: Because of the existence of the no-fault accident compensation regime in New Zealand through the Injury Prevention Rehabilitation and Compensation Act 2001
, civil litigation in relation to injury and death caused by product and service defects is virtually non-existent in New Zealand.
  

2. Non-contractual warranties : The New Zealand Consumer Guarantees Act takes an intentionally non-contractual approach  to consumer protection legislation
. This recognises the legal reality of consumer transactions, and in particular that a consumer might not have privity of contract with any person in the supply chain.  Freed of this contract-based approach, the Act provides exceptionally broad coverage to consumers who might otherwise be denied a remedy.  The guarantees in the Act create legal rights for consumers (and for traders) which are independent of contractual rights and which may be independent of the existence of any contract.  

2. Legislative provisions unique to New Zealand : The Consumer Guarantees Act contains many provisions which are unique to New Zealand. For instance, the guarantee of acceptable quality
, although partially based on Saskatchewan legislation,
 differs in that acceptable quality is evaluated using an objective “reasonable consumer” test.
   Similarly, there are unique aspects of the “substantial character” test
 which appear to have no precedent.  As a breach of a guarantee which is of substantial character entitles a consumer to reject goods and (in most circumstances) to a cash refund of all of the  money paid in respect of the goods,
 determination of  the appropriate tests which entitle a consumer to rejection is rather important to the suppliers of goods. 

2. Inclusion of services: The Vernon Report recommended the inclusion of services within the consumer protection legislation.
  Vernon speculated that 3 elements, all irrelevant to the merits of the issue, influenced the legislative exclusion of services in other jurisdictions:

2. historically, implied warranties were used as the foundation of post-sale consumer protection in other jurisdictions and warranties traditionally apply only to the sale of goods and not to services;

2. some jurisdictions already had specialist legislation relating to some consumer services, and it may have been considered that additional protection was not required;

2. many services have no tangible results (e.g. services provided by lawyers, banks and insurance companies).
  Different statutory treatment would therefore be required, and the consideration of results of services of this kind is more complex than that required for goods.

In contrast, consumer services that also result in the supply of goods or the supply of a physical result fit well with consumer protection legislation for goods.  Vernon recommended that only those services should be included in a consumer protection statute, with ex ante legislation (e.g. focussing on licensing and technical qualifications rather than the quality of service) being more appropriate for services which do not yield tangible results.

3. The Consumer Guarantees Act 

3. The Consumer Guarantees Act is part of the raft of consumer protection legislation which enables consumers to get the goods and services that they reasonably expect.  It provides post-supply warranties for goods and services. The Consumer Guarantees Act applies to supplies of consumer goods or services, that is, goods or services which are ordinarily acquired for personal, domestic or household use or consumption.  It gives consumers rights against manufacturers and suppliers where goods or services are faulty.  The Consumer Guarantees Act does not give consumers any right to reject goods or services where the consumer has merely changed his or her mind, although consumers sometimes claim that this is the case.  Goods and services must fail to comply with guarantees in order for the consumer to have the right to a remedy.

3. The “consumer”, a person who acquires consumer goods or services for his or her own use, and not for resupply in trade or consumption in manufacture, receives the benefit of the Consumer Guarantees Act guarantees.  The definition of “consumer” depends on the nature of the goods or services and not on their intended use.  A business which buys consumer goods or services for its own use therefore falls within the definition of “consumer and can receive the benefit of the Act.  Consumers have the right to specific remedies where guarantees are breached, together with a right to damages for reasonable foreseeable consequential losses.  Rights under the Consumer Guarantees Act are independent of the terms of the contract, and cannot be limited, excluded or modified by any terms of a contract between a supplier and a non-business consumer. 

3. The provisions of the Act can be excluded only in a written agreement between a supplier and a business consumer.  Excluding the provisions of the Act in writing in business to business transactions is an important risk management tool for suppliers - including financiers.  Without actively contracting out of the Act in this manner, a supplier or financier can find itself liable to its business customers for breaches of the Consumer Guarantees Act guarantees - and that would include liability for reasonably foreseeable consequential business losses.  

3. The Act applies to supplies of goods by way of gift, sale, exchange, lease, hire or hire purchase, providing those supplies are made in trade to a consumer.  Supply of services even is more broadly defined, including providing, granting or conferring rights, benefits, privileges or facilities.  A consumer can acquire goods or services and receive the benefit of the guarantees under the Act without being a party to the contract for supply.  The supply of goods (but not services) by auction or competitive tender is excluded from the application of the Act.  Supplies of goods or services by charities have a special position: the Act applies, but the beneficiaries of the charity have no right of redress against the charity.

3. The Consumer Guarantees Act gives consumers who acquire goods rights against both manufacturers and suppliers of those goods.  The consumer may choose whether to claim against the supplier or the manufacturer, or both (although the consumer is only entitled to one set of remedies). Any supplier who denies liability for defective goods and refers the consumer to the manufacturer is misleading the consumer as to his or her rights and is breaching section 13(I) of the Fair Trading Act.   A manufacturer who denies liability and sends the consumer to the supplier is committing a similar breach.  Note that this does not prevent a manufacturer from accepting responsibility for the goods but asking the consumer to deal through the supplier: this is frequently the most efficient method of remedying the problem as the supplier is able to make direct contact with the consumer more easily.  Similarly, a supplier may in fact remedy minor defects (where this is appropriate) through the manufacturer. 

3. Suppliers’ guarantees for goods include guarantees of title, acceptable quality, fitness for purpose, reasonable correspondence with sample and description, and a guarantee of reasonable price which applies only where price cannot be determined by reference to the contract or course of dealings.

3. Consumers may also have remedies against manufacturers (broadly defined to include importers and distributors as well as other persons) in respect of the guarantees of acceptable quality and correspondence with their description.  Two guarantees are unique to manufacturers: a guarantee that repairs and spare parts will be reasonably available for a reasonable time after supply, and a guarantee that the manufacturer will comply with any express guarantees (warranties) that it gives in relation to the supply of the goods.  In particular, suppliers (including financiers) are liable to consumers for manufacturing defects in the goods which are supplied to consumers.  Manufacturers are also liable for those defects.

3. Service guarantees under the Consumer Guarantees Act have clarified consumers rights considerably, replacing as they do the rather vague implied contractual terms.  The statutory guarantees are practical: a guarantee that services will be carried out with reasonable care and skill, will be fit for purose, will be completed within a reasonable time and will be a reasonable price, these last two applying only where the time and price are not determined by the contract or course of dealings. 

3. One of the common difficulties with contract-based rights against service suppliers has been lack of privity between the consumer and the supplier.  For example, in order for children to succeed in a claim against a service supplier, it may be necessary to assess the agency relationship between the child and a third party (not necessarily a parent or guardian) who enters into the contract.  The complexity of network service supply arrangements distances consumers even further from the supplier who has caused the defect in the service.  However the Consumer Guarantees Act creates statutory privity so that upstream suppliers are liable for the quality of services they supply, in a similar manner to the statutory liability of manufacturers.

3. Where any of these goods or services guarantees are breached, the supplier or manufacturer  must provide the consumer with remedies.  The consumer has the right to choose who to claim against.  If any manufacturer or supplier denies liability except under the very limited exceptions set out in the Act, it will breach section 13(i) of the Fair Trading Act.  

3. The  key exception is trading with businesses.  The Act permits suppliers to contract out of the Consumer Guarantees Act in writing in a business-to-business transaction.  If the supplier does not, it may be liable for reasonably foreseeable business losses. 

3. Consumers  have specified remedies against suppliers and manufacturers of goods and services.  These remedies have proved to be the key to success for the Act, as consumers know what to ask for (most of the time) and traders have clear obligations.  However, the question remains as to whether the mere inclusion of well-defined remedies enhances consumers’ ability to seek redress.  First, consumers must complain.

4. Consumer complaining behaviour

4. A study by Best and Andreasen
 showed that the level of perception of product problems was related to low socio-economic status, lack of interest in consumer issues (or perhaps a fatalistic approach based on caveat emptor) and the complexity of the problem.  Less than 40% of the consumers who perceived a problem in the Best and Andreasen study actually took any action.  Of those who recognised that there was a quality problem, a significant proportion exhibited exit behaviour, making a conscious decision to change product brand or supplier.  Where there were manifest product defects, complaints were more frequently voiced.  The low level of complaints means that reliance on private remedies as a mechanism for creating incentives for traders to compensate consumers is unlikely to provide a workable sanction.

4. Only a small part of the set of all consumer complaints are likely to be resolved.  The study by Best and Andreasen commences at the stage of perceived problems and divides the complaint process into three stages:

4. perceiving the problem;

4. voicing the complaint;

4. obtaining redress. 

The table below shows the possible outcomes of consumer problems.
 

	Total problems
	Perceived problems
	Resolved using third party remedy agent
	Resolved disputes

	
	
	Resolved between parties
	

	
	
	Never resolved

	
	Un-perceived problems




4. There appear to be two key reasons as to why consumers who perceive problems with products
 do not complain:

4. consumers are reluctant to view themselves as complainers or as having problems, possibly because they perceive their problems as insignificant, or because there is a loss of self-esteem, partly derived from fear of being perceived to be less than competent in dealings in the marketplace;

4. complaints are costly to consumers, both in monetary terms and in terms of time and emotional cost.
  

4. In any case, “what consumers want” is complex and may be influenced by consumers’ expectations of what is possible or available.  Retailers have reported a large increase in the number of consumer complaints in the years since the commencement of the Consumer Guarantees Act, with a noticeable upsurge in the number of consumers who mistakenly thought that the Act gave them the right to reject goods and get a refund where goods were not defective, where the consumer had merely changed his or her mind.  Vague knowledge of the existence of consumer protection legislation appeared to have altered consumer expectations and encouraged consumers to complain more.

4. Consumers who are unaware of legal rights and remedies may feel that they have to invest time in seeking information about them.  The damage caused by defective products is rarely of sufficiently high value that it is economical for consumers to initiate legal action.  However, when those rights and remedies are expressed clearly and in plain language, and are accessible to consumers both through the internet and through Citizens’ Advice Bureaux, it is easy to see the increase in consumer empowerment, although it is difficult to assess the contribution of the internet as an information source to consumer empowerment.

5. Why warranties? 
5. A warranty has several roles:

5. as consumers typically have imperfect information about the goods and services they acquire, a warranty enables them to get the goods and services they reasonably expect.  It therefore shifts the risk of loss from the consumer to the trader;

5. a warranty gives consumers information about the trader’s future response to a problem - it tells them what to do, and what they can expect to happen.  This bridges the timing gap between the consumer’s purchase and the supplier’s response;

5. a warranty gives feedback to suppliers and manufacturers.

5. I suggest is that the free market mechanism, mythical as it is, is deficient in its ability to deal with problems that have a time dimension.  The concept of perfect information has as a basic assumption that the players who carried out the transactions yesterday operated in the same way as will those who carry out today’s, and tomorrow’s transactions.  In a working market, players within a role are not interchangeable - and there is every reason to believe that any one player will behave differently in a future situation, unless all the factors that influence his or her behaviour are identical.  It is difficult to see the post-transaction imbalance of power as information failure.  Even to suggest that it is creates a presumption that a consumer sufficiently well-informed about his or her rights will be able to exercise them and avoid loss.  

5. The rational actor model fails to accord with reality - if it did, there would be no need of institutional support for individuals to enforce their rights.
  Because the consumer looks only for his or her own satisfaction in making a warranty claim, in a less than competitive market a trader can afford to ignore signals which would otherwise have a macro effect on the trader’s conduct.  Part of the problem is the delay in traders’ response to the signals.  Even faced with a decline in market share in a workably competitive market, a trader has a choice of responses to the complaints of individual consumers, which may not cause a change in conduct which benefits future consumers:

5. blame the competitors;

5. look to externalities (government policy, general economic conditions);

5. blame other parties in the supply chain - manufacturers, resellers;

5. examine its own activities, particularly its response to consumers. 

5. A trader which already has a tendency to respond negatively to consumer warranty claims is unlikely to make the last option its first choice.
  Meanwhile, consumers suffer poor quality.  This is exacerbated where the trader is a supplier, and manufacturers carrying out brand advertising are inducing consumers to buy the particular goods or services.  A feedback mechanism which quickly imposes the costs of each consumer complaint onto the person who has caused the problem would be much more responsive.

5. Theories of warranties tend to focus on the parties to the acquisition transaction.  Four distinct theories can be identified:

5. the “exploitation theory, which views warranties as devices used by traders to take advantage of the consumer’s inability to bargain over warranty provisions, by limiting traders’ legal obligations;

5. the “signal” theory, which regards express warranties as messages signalling the attributes of goods
;

5. the “investment” theory, which emphasises the role of the consumer in extending the productive capacity of the goods or services, and in which the warranty is regarded as creating incentives to traders to make a good product and to consumers to use the product carefully
;

5. the “insurance” theory, in which warranties are viewed as an insurance policy against the losses that defective goods or services can cause
.

5. However, it is fair to say that warranties can have all of these characteristics.

6. What works for consumers?

6. Consumer legislation can be analysed from a number of perspectives.  I have found it helpful to consider some of the standard models for evaluating consumer legislation..

6. Braucher
 describes (all) consumer product warranty law as being based on a legal rights model of warranties, in that the threat of litigation provides the basic incentive for warrantors to perform their obligations.  The objective of this model, as Braucher states it, appears to be the ex ante definition of the consumer’s legal rights (with varying degrees of certainty)
 to enable the consumer to litigate where the rights are infringed.  The intended beneficiary is the consumer.  Because the model is directed towards pressuring the trader not to breach warranties, any action will be initiated by the consumer. The legal rights model, while appearing to address both the pre-transaction (ie quality control) and post-transaction phases of the consumer transaction, is focussed on the post-transaction stage, as it relies on consumer pressure on traders following the supply of products or services. Braucher’s test for the “legal rights” model appears to be: Does the threat of litigation under this legislation cause traders to meet their warranty obligations?

6. The unworkability of any model based exclusively on litigation is succinctly described by Leff.
  A litigation-based model involves the necessity for at least one law suit in order to establish an interpretation of a particular provision, with all the corresponding relatively high transaction costs to the trader, and excessively high transaction cost to the consumer.  However, this is rarely the end of the matter, as, in the next case, the trader (who is more likely to have both the incentive and the funds to seek an interpretation satisfactory to him or her) will seek to distinguish either the original “precedent-setting” case, or his or her own activities by way of a procedural change in the supply transaction.
 

6. Braucher also proposes an informal disputes resolution model which relies on plain language express warranties to enable consumers to informally resolve their own disputes.  It appears to be equally likely that plain language provisions will  assist traders in resolving disputes, by giving consumers a clearer idea of their rights and providing a process (or forum?) for consumers to seek remedies.
 The test here appears to be:  Does this legislation aid consumers in the complaint resolution process, whether in perceiving a problem, voicing a complaint to the seller, or obtaining redress?

6. I suggest another appropriate model which takes into account the time lapse between purchase and need for a remedy: a feedback model.  This model has been developed with the objective of establishing direct incentives to encourage traders to provide quality goods and services.  As such, it is expressed in terms of warranties. The concept of legislatively provided self-sustaining feedback mechanisms is introduced as a method of reducing market imperfections where action against traders can be taken only by individuals.
  Price is not the only control mechanism in the market: social and legal mechanisms also have some considerable effect.  Pricing mechanisms and market signals may well cause a macro response to a long term player in the market: for example, a manufacturer who continually sells defective product may well lose market share.  However, from the micro perspective, a legal rule which gives relief to a consumer but does not directly cause any corresponding loss to the player who caused the problem is inefficient, in that it relies on a chain of interactions which may well not exist in practice, instead of directly placing the responsibility on the party which has breached its obligation.
  This introduces at best a delay into the system, and at worst it allows traders with market power to set up legal or procedural barriers (eg by way of exclusion clauses, or by lack of response to complaints, whether deliberate or not).  Direct feedback is the quickest method of inducing the appropriate response from the transgressing player.  

6. An illustration of a feedback rule would be a statutory indemnity between manufacturers and suppliers, such as that in the Australian Trade Practices Act 1974
.  Express warranties are, of course, primarily feedback mechanisms, as any manufacturer of electronic equipment will attest.

6. The test which arises from the feedback model is: Does this warranty law rule give direct feedback to the party who caused the quality defect by placing the total liability for the consequences of the defect on that party?  The corollary of this feedback test is, of course, that rules which discourage feedback are to be avoided.

7. Conclusion

7. It is my view that feedback between consumer and trader is the most important driver of compliance with consumer warranty legislation.  Without the enhancement of feedback, consumers, faced with a power imbalance, have difficulty in beginning  to seek remedies in informal processes, let alone carrying a dispute through to litigation even at the small claims level.  Good traders have no need of feedback enhancement.  But traders who would normally choose to avoid dispute resolution have difficulty in doing so, faced with a simple and enforceable feedback mechanism that extends through the length of the supply chain.

�.	No-fault accident compensation legislation has been in place in New Zealand since 1974.


�.	The word “virtually” is used because:


�LISTNUM RWS \l 4�	there is litigation in relation to the scope and application of the Injury Prevention, Rehabilitation and Compensation Act to specific cases;


there is criminal liability under the Health and Safety in Employment Act 1992, which can lead on conviction to fines being levied, portions of which may be paid to the victim;


there is scope for litigation in respect of injuries which fall outside the regime because of the less than comprehensive coverage of the Accident Insurance legislation.  For example, the legislation rarely covers sunburn, which it deems not to be personal injury caused by accident.  It is possible that the user of defective sunblock may have an action against the supplier and the manufacturer if the defect causes sunburn.


�.	This was recommended by Vernon: Vernon, An Outline for Post-Sale Consumer Legislation in New Zealand: A Report to the Minister of Justice (Iowa, 1987) (“the  Vernon Report”), 19.  Vernon expressed this rather obliquely, as treating the rights to be granted by the statute as sounding in tort rather than in contract.  He noted the comparison which the Trade Practices Act 1974 (C’th), in which the statutory warranties are terms implied into the contract of supply (ss 69 - 72, 74).


�.	Consumer Guarantees Act ss 6 and 7.


�.	The Consumer Products Warranties Act (Sask) s 4.


�.	Itself derived from the test set out in Australian Knitting Mills v Grant (1933) 50 CLR 387, 418 (HCA)..


�.	Consumer Guarantees Act s 21.


�.	Section 18(3): subject to the consumer rejecting the goods promptly and in resalable condition.


�.	Vernon, 14-16.


�.	The Consumer Guarantees Act itself applies the guarantee of fitness for particular purpose to “the product of the service”: the s 29 guarantee is comprehensible only if intangible results are included as products of services.


�.	Harland, “Post-Sale Consumer Legislation for New Zealand - a Discussion of the Report to the Minister of Justice by Professor David H Vernon” (1988) 3 Canterbury L. Rev. 410, 416-417, criticised this conclusion on the grounds that a general provision is likely to be more satisfactory than specialist ex ante regulation for providers of intangible services, and would create a consistent statutory framework.  In addition, an informal dispute resolution procedure as recommended by Vernon would be equally appropriate for the resolution of disputes over intangible services.


�.	Cited in Braucher “An Informal Resolution Model of Consumer Product Warranty Law” [1985] Wisconsin L. Rev. 1405, 1540.


�.	See Whitford,“Structuring consumer protection legislation to maximise effectiveness” [1981] Wisconsin L. Rev. 1018, 1026 at note 27.


�.	Based on Steele, “Two Approaches to Contemporary Dispute Behavior and Consumer Problems” (1977) Law & Soc. Rev. 467, 672.  Steele incorrectly describes the model as a pyramid.


�.	It is suggested that while service complaint behaviour may follow a similar pattern, it is possible that consumers’ perceptions of problems may be more comprehensive, as services usually involve a more specific approach attuned to consumers’ known requirements.


�.	Ramsay, “Consumer Redress Mechanisms for Poor-Quality and Defective Products” (1981) 31 Univ .  of Toronto L. J. 117, 132. 


�.	In my view, this is the biggest flaw in the exclusive use of the law and economics analyses in assessing consumer protection law reforms. 


�.	While this may sound like irrational conduct to an economist, I suggest that, to a management consultant, it might sound like normal rationalisation behaviour leading to the avoidance recognition of inefficiencies. 


�.	One feedback device in the Consumer Guarantees Act which has this effect is the ability of consumers to choose whether to claim against the manufacturer or the supplier (or possibly a financier) in relation to the supply of goods which breach the guarantees of acceptable quality and correspondence with description (ss 6(2) and 9(4)).  A consumer who is not satisfied by the supplier can draw to the attention of the manufacturer, not only that the particular goods are defective, but that the supplier is not handling claims correctly.


�.	These two theories are described in detail and criticised by Priest,“A Theory of the Consumer Product Warranty” (1981) 90 Yale L. J. 1297, and  Schwartz and Wilde, “Imperfect Information in Markets for Contract terms: the Examples of Warranties and Security Interests” (1983) 69 Va. L. Rev. 1381, at 1396-1398.


�.	Priest, ibid; Schwartz and Scott Commercial Transactions: Principles and Policies 2nd ed (New York, Westbury, 1991), 184, 104.


�.	Priest, Ibid; Epstein, “Products Liability as an Insurance Market” (1985) J. Legal Studies 645 656.  Although Epstein’s paper focuses solely on product liability, there seems to be no logical reason why all losses arising from products should not fall under the same regime.


�.	Braucher, supra at 1405. The difficulty with this model is that it does not appear to be a model at all, but a description of both the natural consequence of the creation of (any) statutory rights, and the specific defects of much existing consumer protection legislation.  


�.	Ibid, 1410-1413.


�.	Leff, “Unconscionability and the crowd � consumers and the common law tradition” (1970) 31 U. Pitt L. Rev. 349, 354-355. 


�.	See, for example, the changes in drafting retention of title clauses over the years as the common law has developed in that area. 


�.	Braucher comments that, as most consumers do not know that implied warranties exist, they cannot use them as a basis for direct dealings with sellers: ibid, 1421. 


�.	The feedback concept owes much to my earlier academic study as a biologist, and in particular to the concept of homeostasis.  Homeostasis is the self-regulating process by which biological systems tend to maintain stability while in constant interaction with their changing environment. The stability gained is a dynamic equilibrium in which continuous change occurs yet relatively uniform conditions result.  (This description is adapted from a summary of homeostasis in the Encyclopaedia Britannica (15th ed 1986) vol 6, 24).  One of the basic types of homeostatic regulators is feedback control, in which the system is under continuous adjustment by corrective action in response to a stimulus which indicates that the system is approaching the limits of its normal range. An example is the ability of warm-blooded animals  to maintain their body temperature by responding to environmental temperature changes in a variety of ways (eg perspiring, shivering, raising fur to increase insulation, adding or removing clothing).  Without feedback mechanisms, the system cannot achieve optimum efficiency within its changing environment.  Biological systems are open systems, that is, they constantly interact with their environment.  An analogy can be drawn between biological systems and the market (environment) in which the various players interact: manufacturers, suppliers of goods and services and consumers.  Like all analogies, this one should not be carried too far: its usefulness is in the recognition that legal mechanisms are an important part of the market players’ continuing aim to optimise their own individual position within the changing market.  


�.	The difficulties caused by the privity rule in contract law are an illustration of this point.


�.	Section 74H requires the manufacturer to indemnify the seller for breaches of warranty.  Section 74K provides that the indemnity cannot be modified, although s 74L permits restriction of that indemnity to  direct loss (cost of replacement, obtaining equivalent goods or repair) where it is fair and reasonable, but only in respect of goods which are not consumer goods.
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