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About the Bingham Centre for the Rule of Law 

The Bingham Centre is an independent, non-partisan organisation that exists to advance the Rule 

of Law worldwide.  Established in 2010 as part of the British Institute of International and 

Comparative Law (BIICL), the Centre was brought into being to pursue Tom Bingham’s inspiring 

vision: a world in which every society is governed by the Rule of Law “in the interests of good 

government and peace at home and in the world at large.” The Rt Hon Lord Bingham of Cornhill 

KG was the pre-eminent UK judge of his generation, who crowned his judicial career by leaving us 

arguably the best account of what the Rule of Law means in practice and why it is so important in 

any civilised society - too important to remain the exclusive preserve of courts and lawyers. 

 

Our main activities are as follows: 

 We carry out independent, rigorous and high quality research and analysis of the most 

significant Rule of Law issues of the day, both in the UK and internationally.  

 We make strategic, impartial contributions to policy-making, law making or decision-

making in order to defend and advance the Rule of Law, making practical 

recommendations and proposals based on our research.  

 We hold events such as lectures, conferences, roundtables, seminars and webinars, to 

stimulate, inform and shape debate about the Rule of Law as a practical concept amongst 

law makers, policy makers, decision-makers and the wider public.  

 We build Rule of Law capacity in a variety of ways, including by providing training, 

guidance, expert technical assistance, and cultivating Rule of Law leadership.  

 We contribute to the building and sustaining of a Rule of Law community, both in the UK 

and internationally.  
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Abstract 
The profound changes that would accompany a No Deal Brexit will transform the legal environment in 

which business operates, from changing the terms of trade relationships in Europe, to the structure of 

regulation and the content of laws. This paper explores the consequences for the Rule of Law for 

Business from these changes, by drawing on the perspectives of experts from the Bingham Centre’s 

business network and other Brexit experts. Our interviews revealed that the search for certainty over the 

laws on Exit Day has assisted business to make extensive preparations for a No Deal exit. However, it 

has not provided sufficient information over the future relationship to enable long-term planning. 

Moreover, the vast swathes of law passed under delegated legislation, and prospect for the UK to track 

EU rules without democratic input threatens to jeopardise Rule of Law principles certainty, clarity and 

legitimacy.  

The Report represents the views of the author on the basis of the research conducted, and is not to be 

taken to represent the views of any businesses or experts who took part in the survey or interviews. 
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Executive Summary 
As we near the end of another important chapter of the unfolding Brexit saga, it is essential to maintain 

focus on what lies beyond for the Rule of Law amid so much uncertainty. According to outgoing 

European Commission President Jean-Claude Juncker the “No Deal risk is palpable” with unresolved 

issues such as the Irish Border preventing the parties finding consensus. For UK Prime Minister Boris 

Johnson, fulfilling his commitment to a ‘do or die’ exit before the 31 October means bypassing the so-

called “Surrender Act” intended by Parliament to block No Deal. Although Brexit without a deal isn’t the 

final death knell for a future agreement between the UK and EU, it will mean exit from the EU and its 

institutions without a withdrawal agreement, transition period or clarity over the future relationship with 

the uncertainty that each of those brings. 

Anticipating the major legal changes that come with such an exit and prospect of a sudden end to a 

half-century long legal, economic and political relationship, this paper assesses the Rule of Law impacts 

of No Deal for business. Our objectives are to help policymakers and the public understand how Rule 

of Law issues play out for businesses, and to help business chart a path that minimises the risk that 

accompanies Rule of Law threats. This is based on research that show the Rule of Law is a fundamental 

component of a healthy business environment; with principles such as legal certainty and clarity 

affecting the costs and risks of doing business. To achieve this, we conducted interviews with legal 

experts from a range of businesses across the UK, and some subject-matter experts to cover some 

sectoral issues in greater detail. 

For many businesses a No Deal exit from the EU risks jeopardising Rule of Law principles of 
legal certainty, clarity and democratic scrutiny of the law-making process. Many businesses 
have already taken precautionary measures, but these are insufficient to mitigate all risk. There 
remains an irreducible amount of Rule of Law risk for business in a No Deal Brexit. 

During our interviews, businesses drew out a number of significant risks to fundamental Rule of Law 

principles, including the following:  

 That obtaining certainty on the future legal framework was the top priority, but this had not 

been secured. To some extent the European Union (Withdrawal) Act 2018 (“EU(W) Act 2018”) 

and subsidiary legislation has provided stability by assuring business that activities would 

continue to be governed by European frameworks as incorporated into UK law. Yet, as the 

contours of the future partnership with the EU under a No Deal outcome remain uncertain, 

trade-dependent businesses were apprehensive about the emergence and extent of non-tariff 

barriers. Nor were businesses sure about whether policy proposals that would mitigate the 

impact of No Deal in significant areas such as citizens’ rights, and financial services would come 

to fruition in a No Deal scenario given current levels of political instability.   

 For business, effective functioning requires that activities are governed by easily understandable 

and clear legal norms, that is, legal clarity. Business had a reasonable overall sense of what the 

applicable law would be following a No Deal exit but had limited clarity about its practical 

operation as suddenly leaving an existing legal order after such a long period of regulatory 

enmeshment is clearly without precedent. Areas where business were particularly unclear 

include: the consequences for UK law as EU law changes for sectors where the UK has proposed 

to minimise regulatory divergence to facilitate market access; the role of the ECJ; the impact of 

delegated legislation drafted in haste in preparation for a No Deal; and the emergence of 

multiple areas of new law that do not map on to previous legal categories.     

 On exit from the EU the UK will lose its ability to participate in the regulatory process. Business 

therefore raised concern about losing the ability for democratic input into EU law-making. 

Many emphasised that being to EU rules without participation in the rulemaking process would 

not deliver for UK interests.  
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 Business also noted that a unique set of issues are emerging in Northern Ireland that blend 

each of these risks.   

Perhaps unsurprisingly, business demonstrated its resilience in the face of the above Rule of Law 

risks. All those we spoke to had conducted contingency planning, and many had already evolved their 

strategy by transferring operations overseas or changing suppliers. Nevertheless, many identified that 

some of the legal issues faced were insurmountable by careful business planning: for example, there 

was no way to circumvent the damage sustained to the UK’s reputation for its secure legal environment, 

or new complexities around the enforcement of judgments.  

More than three years after the referendum vote for Brexit our respondents were concerned 
about whether all policy and legal frameworks that will affect their operations under a No Deal 
Brexit satisfy basic Rule of Law requirements of certainty, predictability and foreseeability. 

Many of our interviewees noted that prolonged legal uncertainty and a lack of legal clarity beleaguered 

their operations; citing specific sectoral issues as examples. As we explored this over the course of our 

interviews, we were able to identify some areas in which acute Rule of Law risk remains; including:  

 Areas of Brexit where the policy intention has been set, but no primary legislation has been 

passed; such as citizens’ rights.  

 Areas of No Deal related Brexit legislation abandoned by the Government which look unlikely 

to be resumed, leaving a legal lacuna, such as in the areas of agriculture and fisheries. 

 Areas dependent on trade like financial services and chemicals where the UK seeks to mirror EU 

legislation in search of market access, but some are calling for divergence.  

 Areas where EU decisions will determine the UK’s legal regime, such as around data where the 

UK is hoping for an equivalency decision to avoid significant disruption.  

Other sectors, including aviation, face specific legal issues however this report does not cover these.  

A No Deal Brexit raises significant tensions between different components of the Rule of Law. 
The need for legal certainty on Exit Day, for example, conflicts with the need for legislative 
scrutiny. There is a significant risk that these may present long lasting issues for the Rule of 
Law with serious consequences for business.  

Building on the findings from business we analysed the Rule of Law risk in more detail, drawing from 

the extensive research literature in this area. We found that in the search for certainty over the laws on 

Exit Day the UK’s government’s approach to untangling the relationship with the EU leads to significant 

Rule of Law risk. Specifically, as a significant tranche of legislation has been passed as secondary 

legislation, this offered less opportunity for input by business through consultation, is less transparent, 

and gives less time for business to prepare.  

From the perspective of business a No Deal exit on the 31st of October would give rise to 
irreducible uncertainty which is both bad for business and bad for the Rule of Law.  

Should a No Deal exit take place on the 31st of October business would have some assurance about the 

laws  that would apply: the EU(W) Act 2018 has led to the transposition of most EU law onto the UK’s 

statute book, and the profusion of policy papers provide  some evidence of the Government’s intent. It 

is true that the Government has gone some way to mitigating the risks by offering a degree of legal 

continuity and recognising the agility of business in responding to the shifting sands. However, it is 

clear that the unfinished Brexit bills, unscrutinised statutory instruments and lack of clear direction about 

the future relationship between the UK and the EU leaves an irreducible amount of legal uncertainty 

which is both bad for business and bad for the Rule of Law.  

Therefore, unless the UK agrees an extension and finds an arrangement with the EU that offers 

businesses more clarity about the future environment, the issues raised above are likely to undermine 

business confidence by damaging  the fragile foundations of certainty and confidence on the basis of 

which  business operates.  
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Introduction: What are the Rule of Law 
Implications of a No Deal Brexit for 
business  

Background  

This paper explores the Rule of Law implications from a No Deal Brexit for business. While an extensive 

literature exists on the economic implications for business, and excellent studies look at the legal 

implications, this paper aims to contribute to the wider body of knowledge on Brexit by setting out the 

specific impacts on principles core to the Rule of Law for this critical stakeholder group.  

The primary focus is on the impacts from No Deal, which remains a possible outcome of the Brexit 

‘endgame’. However, the authors of the paper note that the findings, many of which refer to the 

operation of Brexit-related legislation, would also be relevant to other, softer forms of Brexit. Therefore, 

this paper aims to offer insights of relevance beyond assisting No Deal preparations to policymakers, 

lawmakers and business. 

On Thursday 11th April 2019 the UK and the European Council agreed to extend the period of time for 

withdrawal from the EU under Article 50(3) of the Treaty on the European Union until 31st October 

2019. The Brexit extension period from April to October has been a politically turbulent time: including 

a Conservative leadership election, the expulsion of 21 MPs from the Conservative Party, the 

prorogation of Parliament and subsequent Supreme Court judgment that the prorogation is “void and 

has no effect”. We have seen multiple defeats for the Prime Minister Boris Johnson with Parliament 

voting for legislation to effect a further Brexit delay to prevent a No Deal exit; and then blocking the 

Prime Minister’s attempt to call an election. The Government, as of late October has failed to win eight 

votes of the eight that have been put forward since the start of Boris Johnson’s premiership. 

As of the date publication of this report Johnson is still trying to find a workaround to the No Deal 

legislation so that he can stick to his “do or die” deadline of the 31st October. The government is now 

seeking a prorogation to bring the current parliamentary session to an end on Tuesday 8th October 

ahead of a planned Queen’s Speech on 14 October. An election now cannot take place until November, 

following MPs twice moving block the Prime Ministers’ attempts to call an early election.  

The legislation by Parliament to block a No Deal has not taken this option entirely off the table. The 

European Union (Withdrawal) (No. 2) Act 2019, or the ‘Benn Act’, sets out that unless a deal is reached 

with the EU or Parliament approves a No Deal Brexit by October 19th, that Government must write to 

the EU seeking an extension to the Article 50 period until January 31st 2020.1 But this leaves multiple 

routes to No Deal, among others these include that Parliament could vote in favour of a No Deal exit 

by the 19th October, the EU could reject a further extension and the UK could fail to agree a deal, an 

election could change the arithmetic in the commons, or there could be a second referendum with No 

Deal as one of the possible outcomes on the ballot paper. In each of these scenarios; No Deal could 

transform into a practical reality, as early as the 31st October. Although UK business and the legal 

profession should stand ready for such an eventuality these timeframes are extremely short, and so do 

not reflect anything close to the optimal operating environment for business, a point explored in more 

detail below.  

Objectives 

Understanding the legal impacts for business is a fundamental part of fully mapping the consequences 

of No Deal. Much has been written about the legal and economic impacts from Brexit, ranging from 

                                                      

1 European Union (Withdrawal) (No. 2) Act 2019 



 

Brexit, Business and the Rule of Law 7 

government estimates of the economic cost, 2  think-tanks’ assessments of the impacts, 3  trade 

associations and Parliamentary reports. However, aside from a few very helpful short articles there has 

been no overarching investigation into the Rule of Law impacts for business.4  

This paper therefore proposes to add to excellent work done to date teasing out the economic 

consequences, by evaluating the consequences for the Rule of Law. Given the conflicting messages 

about the potential for harm, this report looks carefully to assess the magnitude of Rule of Law impacts, 

and asks questions about areas where the Rule of Law could be improved: for example by addressing 

the ‘democratic deficit’ associated with EU membership and remote decision-making. The paper 

concludes with an in-depth exploration of the Rule of Law impacts, to provoke discussion about whether 

these have been properly considered and prepared for.  

Methodology 

We focused our research for this paper on personal interviews with members of the Bingham Centre’s 

Business Network, supplemented by interviews with subject matter experts, trade associations and 

business groups. The aim of the interviews was to get the views of those who will be most affected by 

the legal changes from Brexit and have closely considered their impacts. This research was supported 

by a review of the ever-growing body of literature on the legal and economic impacts of Brexit.  

We are enormously grateful to those who allowed us to interview them. Their thoughts and 

contributions form the backbone of the insights in this paper. Due to the sensitive commercial nature 

of many of the comments, we are not attributing quotes to these individuals, and have removed details 

that would allow for easy identification.  

The Rule of Law and Business  

Research demonstrates that the Rule of Law is essential for business success. The cost of doing business, 

and wider business risk are impacted by Rule of Law issues such as certainty, legality and transparency. 

This section sets out the relevant Rule of Law issues from a No Deal Brexit.  

Principles underpinning the Rule of Law for businesses 

Before identifying the impacts of a No Deal Brexit on the Rule of Law, this paper seeks to offer a workable 

definition of the Rule of Law for business. For business, operating in an environment subject to the Rule 

of Law means operating within a system that adheres to a number of principles, which we flesh out in 

detail below.  

Tom Bingham describes eight principles fundamental to the Rule of Law, (i) accessibility, (ii) law not 

discretion, (iii) equality, (iv) exercise of power, (v) human rights, (vi) dispute resolution, (vii) fair trial, and 

(viii) compliance with international law5. This ‘thick’ conception of the Rule of Law extends out from 

Raz’s ‘thin’ expression of the general principles of the Rule of Law, which require that laws should be: 

“prospective, open and clear; laws should be stable; the making of laws should 

be guided, open, clear, and general rules; the independence of the judiciary 

must be guaranteed; natural justice must be observed; courts must have 

reviewing power over some principles; courts should be accessible; and the 

discretion of crime-preventing agencies should not be allowed to pervert the 

law.”6 

                                                      

2 EU Exit, Long-term economic analysis, November 2018 
3 IfG, Preparing Brexit; No Deal, July 2019 
4 Barnard, Where does Brexit leave UK law?, March 2019  
5 Bingham, The Rule of Law, July 2011 
6 Raz, The Rule of Law and its Virtue, 1979 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/760484/28_November_EU_Exit_-_Long-term_economic_analysis__1_.pdf
https://www.instituteforgovernment.org.uk/publications/preparing-brexit-no-deal
https://ukandeu.ac.uk/wp-content/uploads/2019/03/Article-50-two-years-on.pdf


 

Brexit, Business and the Rule of Law 8 

Of the principles listed above we consider that those most relevant to business are: predictability, clarity, 

stability, accountability and accessibility. It is generally thought that the UK, with one of the most well 

established Parliamentary, legal and institutional cultures in the world, had, until Brexit, often been seen 

as a ‘textbook’ example of a state that complies with the Rule of Law. Furthermore, the Rule of Law is 

considered to be a fundamental component of the UK’s constitution, following Locke’s principle that 

“the natural liberty of man is to be free from any superior power on earth, and not to be under the will 

or legislative authority of man, but to have only the law of nature for his rule”.7  

How does the Rule of Law relate to Brexit? 

Regardless of the virtues of the UK’s legal system to date, the process of unpicking the UK’s laws from 

those of Europe following 45 years of integration raises a serious challenge for the Rule of Law. The 

process of revisiting uncodified constitutional arrangements has exposed the centrality of the EU legal 

order to many aspects of business operations, and exposed dormant tensions. It is for these reasons 

that Brexit has created the type of tangle that necessitates clear analysis of the Rule of Law 

consequences. 

Of all of the possible Brexit outcomes, it is a No Deal Brexit that marks the most significant rupture with 

the previous legal regime, and gives rise to the most near-term Rule of Law threats.8  Ultimately, 

therefore, we find ourselves in a situation where the UK’s strong foundation in the Rule of Law is under 

threat.  This is insofar as the process of leaving without a deal creates challenges for Rule of Law 

principles that are likely to have serious consequences for the integrity of our legal system if left 

unaddressed.  

Why focus on business? 

Business is one group of UK stakeholders that are most concerned about the legal impacts of a No Deal 

Brexit. A majority of businesses surveyed have expressed significant concerns that a No Deal Brexit 

would inflict serious damage on the economy.9 Organisations representing business interests such as 

the Institute of Directors10 and the CBI11 have repeatedly raised concerns about severe impacts flowing 

from a No Deal exit, and the temporary, partial and incomplete nature of the Government’s mitigations. 

Operation Yellowhammer, the cross-government civil contingency No Deal planning effort across 

Whitehall represents a significant acceleration of No Deal preparations following a £2.1bn injection of 

cash. However, many businesses leaders have expressed that this is simply “too little too late”.12 

 

  

                                                      

7 Locke, Second Treatise of Government, 1690 
8 In order to keep the scope of this paper manageable this paper does not propose to explore the various 

formulations of the Rule of Law in detail: a cursory glance at citations in Westlaw for the “Rule of Law” includes 

134,104 journal citations, and therefore this paper is limited to general principles used within ‘thick’ conceptions 

of the Rule of Law as proposed by Tom Bingham and which underpins the work of the Bingham Centre in 

general.  
9 M-RCBG Associate Working Paper No. 77, Making Brexit work for British Business: Key Execution Priorities, Peter 

Sands, Ed Balls, Sebastian Leape, Nyasha Weinberg, 2017 
10 Institute of Directors, Businesses should step-up no deal preparation, June 2019  
11 CBI, No-deal Brexit is a tripwire into economic chaos, July 2019  
12 FT, Is business right to still fear a no-deal Brexit?, August 2019  

https://www.hks.harvard.edu/centers/mrcbg/publications/awp/awp77
https://www.iod.com/news/news/articles/Businesses-should-step-up-no-deal-preparation
https://www.cbi.org.uk/articles/no-deal-brexit-is-a-tripwire-into-economic-chaos/
https://www.ft.com/content/2429443c-c40f-11e9-a8e9-296ca66511c9
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Structure of the Paper 

Chapter 1 offers an overview of the legal implications of No Deal that are prominent for business to 

ground the evidence and subsequent discussions about the impacts for business. 

Chapter 2 gives evidence from businesses about the impacts of No Deal of a Rule of Law nature, 

Chapter 3 examines specific sectors and areas of commerce affected by Brexit with a Rule of Law 

component.  

Chapter 4 considers in more depth the consequences for the Rule of Law of the issues and themes 

raised in the first three chapters. 
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Chapter 1: What are the legal implications 
of a No Deal exit?  
To fully understand the legal implications of a No Deal Brexit it is important to understand the legal 

framework that will kick into action on Exit Day. Below we set out the headline legal issues but any 

reader may wish to supplement this section with further detail contained in previous reports from the 

House of Commons Library,13 reporting from the UK Constitutional Law Association blog, 14 and the 

transcripts of significant Brexit-related court cases.15   

Retained EU Law  

In the event the clock runs down on Article 50 and the UK leaves the EU without a deal, the EU 

(Withdrawal) Act 2018 (“EU(W) Act 2018”) ensures that the UK will not be left in a legal vortex. The EU(W) 

Act 2018 repeals the European Communities Act 1972, bringing all EU laws onto the UK statute book, 

creating a new category of ‘EU retained law’ in the process.16 

The status of EU law brought into UK law varies according to the source of EU law and falls into three 

new categories of domestic equivalents. However, these categories do not align with the various sources 

of EU law as retained in the treaties with the risk of creating confusion for stakeholders in identifying 

the newly transposed law and how it will operate.17 The three categories protected by the EU(W) Act 

2018 are first, EU derived domestic legislation, including primary legislation aimed to bring into effect 

EU directives. Second, some 5,000 directly applicable EU regulations which will be converted into UK 

law and third, directly effective residual rights, powers, liabilities obligations, restrictions, remedies and 

procedures are protected.  

EU law that will no longer apply 

However, the EU(W) Act 2018 does not amount to a wholesale transposition of EU law. Elements that 

are not transposed include the Charter of Fundamental Rights of the European Union, the principle of 

supremacy of EU law (for prospective legislation), and the end of Member State obligations under the 

treaties, the supremacy and direct effect of EU and the administrative mechanisms by which these are 

imposed - e.g. the Francovich principle of state liability. By bringing the principle of the supremacy of 

EU law to an end for legislation enacted after exit day, aspects of EU law that have been retained will no 

longer have supremacy over all domestically derived law or regulations. For further details on the status 

of each category of EU law the House of Commons Library has provided a helpful primer on this topic.18 

Delegated Legislation Powers  

In addition to a vast translation of EU law the EU(W) Act 2018 also gave ministers a number of new 

time-limited delegated legislation powers, so called ‘Henry VIII’ powers. These enable ministers to make 

changes to primary and secondary legislation using statutory instruments (“SIs”). This is because 

transposing EU law into UK law is much more complex than the ‘copy and paste’ description would 

suggest. Some EU laws if transposed directly into the UK lawbook would not be able to function as 

intended, chiefly because the UK will no longer be a Member State of the EU. Any references within 

those laws to Member States would therefore cease to function for the UK. A ‘storm’ of SIs has been 

                                                      

13 House of Commons Library, What if there's no Brexit deal?, February 2019; House of Commons Library, The 

Status of Retained EU law,  July 2019 
14 UK Constitutional Law Association, Blog 
15 R (on the application of Miller and another) (Respondents) v Secretary of State for Exiting the European Union 

(Appellant), [2017] UKSC 5 
16 House of Commons Library, The Status of Retained EU law,  July 2019  
17 European Futures, Amending Retained EU Law after Brexit, October 2018 
18 Ibid.  

https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8397
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8375
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8375
https://ukconstitutionallaw.org/blog/
https://www.supremecourt.uk/cases/uksc-2016-0196.html
https://www.supremecourt.uk/cases/uksc-2016-0196.html
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8375
https://www.europeanfutures.ed.ac.uk/article-7270
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needed to correct these deficiencies. So far, around nearly 650 SIs have been laid, with many of these 

significantly altering the manner in which businesses are regulated post-Brexit. 19  The question of 

whether proposed levels of alteration fall within the purposes for which the SIs have been created as 

outlined in s.8 and s.9 EU(W) Act 2018 is discussed in more detail in chapter 4. 

Brexit Related Legislation 

Beyond the EU(W) Act 2018, the Government has enacted a significant tranche of Brexit-related 

legislation to resolve specific sectoral issues. Government has made statements that all necessary 

primary legislation to prepare for No Deal has been enacted, although this is a contentious issue.20  

The IfG’s tracker of the legislation needed to implement Brexit covers bills that have already received 

royal assent, such as the Nuclear Safeguards Bills and the Taxation (Cross-border Trade) Bill alongside 

those acts that are yet to pass the Lords and Commons stages. 21 Even before prorogation, the IfG 

identified that in seven Brexit-related policy areas the relevant bill had not made it through both stages 

and looked unlikely to be passed ahead of a No Deal exit.  

The Government’s decision to prorogue Parliament demonstrated that the Government was willing to 

abandon the five ‘Brexit Bills’ before exit day.22 The Five Brexit bills: the Fisheries Bill, the Trade Bill, the 

Financial Services Bill, Immigration and Social Security Bill and Agriculture Bill, now look highly unlikely 

to continue their progress through Parliament before an election. These bills will now nee to start their 

journey through Parliament from scratch after the new Queen’s Speech which now looks likely to take 

place on the 15th October.  

The Johnson government has stated that these bills are not needed in advance of a No Deal exit, with 

Stephen Barclay stating that these were no longer necessary.23 However, the passage of these bills takes 

time, and many of the issues contained within will be important for business in the event of a No Deal 

exit. For example, without the passage of this legislation the Government will not be able to repeal free 

movement, enact its new domestic scheme of public subsidies to farmers or give regulators the power 

to update UK rules regulating financial services in line with those of the EU, among other things. Thus, 

the importance of issues covered by the bills, and the fact that other government Ministers have 

previously emphasised the necessity of some of this legislation, suggest that these bills may be needed 

in the short term immediately after a no deal exit.24   

If these bills cannot be passed through by primary legislation before Exit Day, the Government will have 

to face a difficult decision about whether to push through the changes by SI or face the disruptive 

consequences for stakeholders such as businesses of abandoned plans.  

As chapters 2 and 3 explain our interviewees suggested that despite Stephen Barclay’s claim, the 

legislation and statutory instruments in place to prepare for no deal are not sufficient to set out a stable, 

clear legal framework that is compliant with the Rule of Law.  

Trading Relationships under No Deal  

In a No Deal context Britain will lose its access to the single market and frictionless trade with the EU. 

Outside the EU, the UK’s trading rules would be governed by the World Trade Organisation (“WTO”), 

and trade with the EU will be subject to the full range of regulatory checks. As the UK’s trade rules are 

currently bundled with those of the EUthe UK needs to agree separate trade schedules with both EU 

and third country trading partners under the General Agreement on Tariffs and Trade (“GATT”) and the 

                                                      

19 Linklaters, Brexit SI Tracker 
20 Hansard, Topical Questions, June 2019 
21 IfG, Parliamentary progress of legislation introduced to implement Brexit, July 2019  
22 Politico, 5 Brexit bills that fell victim to UK parliament shutdown, Gallardo and Rosca, September 2019 
23 Hansard, Topical Questions, June 2019 
24 BBC, What laws have been lost after Parliament’s suspension, September 2019 

https://www.linklaters.com/en/insights/thought-leadership/brexit/brexit-si-tracker
https://hansard.parliament.uk/Commons/2019-06-27/debates/1A2E649A-D61E-4452-B75D-88059EDDB038/OralAnswersToQuestions#contribution-66B122F0-E85C-4F36-B39C-EEE3546D0AEF
https://www.instituteforgovernment.org.uk/charts/parliamentary-progress-legislation-introduced-implement-brexit
https://hansard.parliament.uk/Commons/2019-06-27/debates/1A2E649A-D61E-4452-B75D-88059EDDB038/OralAnswersToQuestions#contribution-66B122F0-E85C-4F36-B39C-EEE3546D0AEF
https://www.bbc.com/news/uk-politics-49655201
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General Agreement on Trade and Services (“GATS”). 25  This process is likely to take a significant amount 

of time to complete, with considerable expense for business in the interim. 

There has been considerable discussion about whether the UK may be able to bilaterally agree tariff-

free access to EU markets under XXIV of GATT. While the UK is able to offer tariff free access to the EU 

for a significant number of its goods under XXVIII:3(a), an approach confirmed by the Government’s 

publication of its proposed temporary tariff regime, 26 the EU would be unable to reciprocate unless it 

was happy under Most Favoured Nation (“MFN”) principle to offer the same tariff-free access to all other 

non-Member States. The likelihood of this is extremely low. Consequently, businesses will have to 

shoulder the cost of the full panoply of checks and tariffs. The impact of these additional costs on 

business, and the potential for significant damage, have been explored in a range of publications.27 

Also impacted by a No Deal Brexit will be the status of the UK’s external trade with third-countries which 

have preferential trade agreements with the EU. The EU has a trade deal with more than 50 countries. 

As a Member State of the EU, the UK is a party to these agreements; although this will cease under a 

No Deal Brexit, requiring the UK to negotiate and conclude bilateral agreements with each in turn. The 

UK has already completed a number of these, but the Government has set out 24 deals which remain 

under negotiation, including with countries such as Turkey and Canada with which the UK conducts 

around 3% of its trade. Concluding trade agreements is a lengthy process - for example the Canada - 

EU Comprehensive Economic and Trade Agreement (“CETA”) took seven years to conclude; business 

groups are not holding their breath for these agreements to be concluded in the near future. 

Finally, the Trade Bill initially introduced by Theresa May’s government in 2017 ended up getting stuck 

following a rocky passage through the Commons and Lords and will need to be re-introduced in a new 

Queen’s Speech, if it is reintroduced at all. The bill proposed to create powers to transition trade 

agreements, ensure access to lucrative public sector contracts and procurement opportunities overseas 

and establish a new independent UK body the Trade Remedies Authority to defend UK businesses 

against unfair trade practices.28 Amendments to the bill made by the Lords gave Parliament the right to 

consult on and approve any new agreements.29 Even though the Government could legislate post-No 

Deal for these capabilities, the uncertainty casts a further shadow over the shape of the UK’s future 

trading relationships.  

  

                                                      

25 Treaty on the Functioning of the European Union (TFEU) arts 3(1)(e) and 207(1).  
26 Gov.uk, Temporary tariff regime for no deal Brexit published, March 2019 
27 UKTPO, Brexit and global value chains: ‘No-deal’ is still costly, July 2019  
28 Parliament, Trade Bill: Explanatory Notes, November 2017 
29 Parliament, Trade Bill: Explanatory notes on Lords amendments, March 2019 

https://uk.practicallaw.thomsonreuters.com/Transfer.html?domainKey=WLI&uri=%2fDocument%2fI0B9CD22BFED04169AA2EE9D00B6E6AE6%2fView%2fFullText.html&contextData=(sc.Search)
https://uk.practicallaw.thomsonreuters.com/Transfer.html?domainKey=WLI&uri=%2fDocument%2fI0B9CD22BFED04169AA2EE9D00B6E6AE6%2fView%2fFullText.html&contextData=(sc.Search)
https://www.gov.uk/government/news/temporary-tariff-regime-for-no-deal-brexit-published
https://blogs.sussex.ac.uk/uktpo/publications/brexit-and-global-value-chains-no-deal-is-still-costly/
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0122/en/18122ennew.pdf
https://publications.parliament.uk/pa/bills/cbill/2017-2019/0364/en/19364en.pdf
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Chapter 2: Rule of Law Impacts 
The following chapter teases out the overall impacts of a No Deal Brexit on various facets of the Rule of 

Law, including certainty, clarity and democratic input. Given the prestige historically attached to the UK’s 

legal and political order, it also covers the overall impact of this constitutional upheaval for the wider 

perceptions of Britain’s legal system, and activity that depends on the UK’s reputation as a ‘safe’ place 

to do business.  

Rule of Law principles triggered by No Deal Brexit 

This section considers the impact of a No Deal Brexit for the different components of the Rule of Law. 

Rather than dealing with each aspect separately, this paper considers these concepts together as they 

are all important, interrelated, core aspects of the Rule of Law as it relates to business. Tom Bingham’s 

book on the Rule of Law gives a good summary of the interplay between these principles: 

“[T]he successful conduct of trade, investment and business generally is 

promoted by a body of accessible legal rules governing commercial rights and 

obligations. No one would choose to do business, perhaps involving large sums 

of money, in a country where the parties’ rights and obligations were vague or 

undecided.”30  

Therefore, in circumstances where a person or entity subject to the law does not know what the relevant 

applicable law will be at a specific point in the future, issues of accessibility, clarity, predictability and 

certainty are all triggered, hence the interrelatedness of these concepts when a No Deal Brexit is at 

stake.  

Nevertheless, it is worth exploring each of the subcomponents of the Rule of Law in a little more detail 

to understand how a No Deal Brexit could affect their realisation. Legal certainty, and the closely related 

concept predictability relates to the need for companies know which rules will be governing their 

business. A key distinction here is between the knowledge that the UK is likely to depart from the EU’s 

legal regime in certain fundamental (but undefined) ways under a No Deal scenario, and the knowledge 

that the UK is going to depart from a specific position, to a particular (and sufficiently clear) position 

following Exit Day. Stability, which is closely related to certainty, relates to the law containing stable set 

of precedents which can be relied upon by entities such as business when preparing for the future.  

A central expectation for business under the Rule of Law is that their activities will be governed by a 

clear, and easily understandable set of legal norms, providing ‘clarity’. Clarity is usually said to be an 

issue where it is obvious that there are laws, but it is not possible to determine what they say. Examples 

applicable to multi-national businesses in particular include where the "law" is mostly arbitrarily 

enforced, or where laws are contradictory. Accessibility relates to clarity and is about the ability of a user 

of law being able to know what the relevant applied law is. For businesses, these ‘clarity’ aspect of the 

Rule of Law ensures that their activities are guided by unequivocal, known, external rules which make 

clear what is expected of them. Clarity of law is a fundamental requirement for business action and 

investor confidence, and there is significant evidence to suggest that the clarity of the UK’s legal system 

has played a causal role in the favourability of the UK as a destination for business, and have operated 

as a driver of growth. 31 By instigating a wholesale change of the source of law in the UK a No Deal Brexit 

gives rise to significant questions about legal clarity. 

In the classic liberal tradition, the ‘source of the rules’ is a fundamental dimension of the Rule of Law; 

laws should be based on consent, and authority based on democratic decision making. Bingham 

explains this when he states “that all persons and authorities within the state, whether public or private, 

                                                      

30 Tom Bingham, The Rule of Law, 2011, Penguin Books: London, at p. 38. 
31 Gov.uk, UK Legal Services on the International Stage: underpinning growth and stability, March 2013  

https://www.gov.uk/government/publications/uk-legal-services-on-the-international-stage-underpinning-growth-and-stability
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should be bound by and entitled to the benefit of laws publicly made”. 32 Areas in which the UK has 

pledged to retain EU rules without concomitant input into rulemaking call into question this issue of 

democratic input.  

Below we explore the impact of a No Deal Brexit on these Rule of Law principles; both in terms of the 

legal frameworks that will apply on Exit Day, and for the months and years thereafter.  

Obtaining certainty around the future operating environment is a top priority  

All of those we spoke to named certainty as one of their main priorities and one of the key issues they 

were concerned about in relation to a No Deal Brexit. The general sense was that the maelstrom of 

issues created by an abrupt departure would lead to a series of changes with operational and logistical 

consequences, which no amount of forward planning could effectively mitigate.  

“There is a strong sense of uncertainty and a lack of clarity about whether the 

UK is going; this creates a sense of disquiet”  

For many businesses, the lack of certainty was already taking its toll on confidence: with decisions 

becoming significantly riskier, and many choosing to freeze spending, and delay other decisions while 

awaiting further information about Brexit. In particular, the lack of knowledge of the future legal 

frameworks was leading to the deferral of decision making.  

“Lack of visibility means that we are taking decisions on a knife-edge”  

Some businesses reported a worsening of external perceptions of Britain as a place to do business; a 

view that accords with recent polling data on investor sentiment.33 Other decisions around Brexit, 

including the UK’s compliance with the terms of the divorce settlement, also have the capacity to 

significantly alter the UK’s standing as a reliable international partner.34 

“We need to demonstrate to our headquarters that the UK is a good place to 

invest, but this is really difficult with the ongoing uncertainty. We are still in 

the same position as last March - the prospect of a No Deal and that of a further 

extension both remain on the cards”.  

Interviewees described how the lack of clarity has had downstream impacts for many areas relating to 

business confidence including the future of sterling, the continued operations of supply chains and 

disruptions to proposed foreign investment. Many of these issues clearly have their roots in issues yet 

to be resolved around the post-Brexit legal framework. 

Timeframes are extremely short by business standards 

The impacts on business confidence are exacerbated by the rapid swings in likely Brexit outcomes. Many 

of the significant recent decisions on Brexit, such as passage of the ‘Benn Act’, and Supreme Court 

decision on prorogation have taken place within just a few weeks. These timeframes are not the way 

that business operates; and assaults decision makers with a huge range of different outcome scenarios; 

provoking a proliferation of odds-based scenario modelling by political experts. The consequence of 

many being left on “standby” is already a failure from the Rule of Law perspective as it denotes a level 

of unpredictability which severely undermines legal certainty. 

                                                      

32 Bingham, The Rule of Law, July 2011 
33 CBI Business Optimism Indicator, quoted in Trading Economics  
34 FT, No Brexit deal, no money?, September 2018  

https://tradingeconomics.com/united-kingdom/business-confidence
https://www.ft.com/content/08300208-b749-11e8-b3ef-799c8613f4a1
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Some businesses gave assurance that the European Union (Withdrawal) Act 2018 (“EU(W) Act 
2018”) provided short term guidance as to the broad legal frameworks for business operations  

The EU(W) Act 2018 converts EU laws into domestic laws in areas as diverse as environmental regulation, 

workers’ rights and financial services regulations. The retained EU law created by EU(W) Act 2018 will 

come into effect on Exit Day - now the 31 October 2019. This helps to avoid the emergence of a gaping 

hole in the UK’s statute book following a No Deal exit and confirms that many law will, in their intent 

and effect, be the same as those to which business is currently subject.  

Our interviewees confirmed that the intended effect of the EU(W) Act 2018, namely certainty over which 

law would apply, had functioned as intended. This certainty has also been bolstered from the EU-side 

by the No Deal legislation from the latest Commission Communication, particularly on extending time 

limits.35 Many of the businesses we spoke to were reasonably confident about the operation of the 

EU(W) Act 2018 and felt they had clarity about the legal framework that would operate in the period 

immediately following EU exit. It was widely understood that the EU(W) Act 2018 creates a domestic 

basis for the EU rulebook.  

“In many ways while uncertainty around Brexit is a big issue, uncertainty in 

terms of the legal framework is less immediate.”  

Companies described that in the short-term, the retention of, in effect, almost all UK laws has enabled 

business to make significant preparations for Exit Day. It should, however, be noted that the increase in 

tensions between the UK Government and Parliament, and the EU, have raised the spectre of wider 

political disruption that threatens to undermine certainty in the operation of the EU(W) Act 2018.  

Many companies concerned about the legal impacts of leaving the single market, and took 
action to restructure their businesses to address potential barriers to trade. 

Despite the view that the EU(W) Act 2018 provided a short-term sense of legal clarity, those we spoke 

to were much less certain about the legal issues that would arise in areas that require reciprocity 

between the UK and EU. The UK has, in several areas, promoted unilateral adherence to EU rules but 

without the EU’s recognition of the UK’s rules, they do not facilitate cross-border business. A recent 

example of this phenomena has been the plea of Andrew Bailey of the Financial Conduct Authority’s 

(“FCA”) that the EU grant the UK equivalence and supports market access.36 Without such reciprocity 

business that active exporters or importers face the emergence of non-tariff barriers resulting from a 

lack of regulatory harmonisation, the need for multiple licenses and rules of origin. The rhetoric, and 

confusion over a No Deal outcome means that many businesses did not feel sighted on whether these 

barriers would emerge.  

One example that arose throughout the interviews post-Brexit divergence. We were told how many had 

no idea of the extent to divergence would take place, and the measures that businesses undertook to 

reduce exposure to the risk that once free of European Treaty obligations the UK would be freed to 

diverge and accrue non-tariff barriers to trade. Some companies had undertaken significant internal 

restructuring to minimise the No Deal disruption.37  

 “Banks took a conservative view, and to ensure they could continue servicing 

clients, broker-dealers set up entities in the EU”.  

This points towards a wider trend of business taking action to anticipate problems and take pre-emptive 

action. The larger businesses we spoke to acknowledged that this nimbleness and agility was a function 

                                                      

35 European Commission, Brexit ‘no-deal' preparedness: Final Commission call to all EU citizens and businesses to 

prepare for the UK's withdrawal on 31 October 2019, September 2019 
36 FCA, Preparing for Brexit in financial services: the state of play, 16 September 2019 
37 We explore these impacts for financial services in more detail in the following chapter. 

https://europa.eu/rapid/press-release_IP-19-5509_en.htm
https://europa.eu/rapid/press-release_IP-19-5509_en.htm
https://www.fca.org.uk/news/speeches/preparing-brexit-financial-services-state-play?utm_source=POLITICO.EU&utm_campaign=68c0aa1855-EMAIL_CAMPAIGN_2019_09_16_10_54&utm_medium=email&utm_term=0_10959edeb5-68c0aa1855-190388969
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of their size; and stressed that many of their suppliers, generally smaller firms, might not have the same 

ability to be responsive in this way.  

“We are worried about the robustness of our supply chain”.  

Although the companies we spoke to were keen to stress the minimal damage sustained to the UK parts 

of their business as a result of these changes, it was inevitable that these moves would entail some 

transfer of people, capital and expertise from the UK to the EU.  

“To ensure our products got the right sign-offs we moved the design authorities 

and therefore the authorisation process to Germany. While this doesn’t change 

much from a cost and people perspective, it may change the stamp saying 

‘Made in Britain’.”  

Our interviews suggested that the transfer of operations may accelerate should a No Deal exit occur. 

Some firms said they were ready to move operations overseas but were waiting for a resolution to the 

politics before taking decisive action.  

“We may move some operations to avoid trade frictions, but we are waiting 

until we know the outcome.” 

Exit will require business to obtain new clearances to export to the EU 

For many businesses, new regulatory and legal burdens are likely to accompany a No Deal outcome. 

For example, the export of controlled products into the EU does not currently require a licence. Should 

the UK leave the EU without a deal, a licence would be required for the export of items to EU countries.  

“We realised there were a series of things we would need to be ready for, 

including the need to get the right licences from European authorities.” 

The ability to adapt to the new administrative complexity by moving operations is a function of the level 

of risk-appetite, understanding and resources available to address these types of issues. For small firms 

this may not be feasible, a fact that the Government has recognised by offering compensation to 

affected companies, with some suggesting that government compensation could cost up to £22bn.38 

The question of which firms would be in receipt of bailouts from the Government, at whatever level they 

are ultimately set, will require a significant amount of scrutiny in order to avoid violating Rule of Law 

principles around equity and transparency. Alongside these risks is a general business concern about 

government’s underlying capability to address these issues at all.  

“There is a huge amount of uncertainty in government around licenses and 

permissions regimes. It seems that government isn’t ready to cope with the 

complexity of transactions after No Deal. This will be made worse by the wider 

chaos that government is likely to be in.” 

Some companies identified specific pieces of Brexit-related legislation that had not successfully 
been concluded and left a lack of certainty around the future policy direction.  

Some of our interviewees mentioned bills that had stalled in Parliament. For example, none of the 

Immigration Bill, 39  the Fisheries Bill, 40  nor the Agriculture Bill, 41  respectively designed to make 

provisions for policy objectives in relation to migration, agriculture and fisheries, have made it through 

                                                      

38 Independent, No-deal Brexit will cost £22bn a year to compensate businesses, landmark analysis reveals, July 

2019  
39 Immigration and Social Security Co-ordination (EU Withdrawal) Bill 2017-19 
40 Fisheries Bill 2017-19 
41 Agriculture Bill 2017-19 

https://www.independent.co.uk/news/uk/politics/brexit-no-deal-economy-boris-johnson-tory-leadership-business-analysis-a9002681.html
https://services.parliament.uk/Bills/2017-19/immigrationandsocialsecuritycoordinationeuwithdrawal.html
https://services.parliament.uk/Bills/2017-19/fisheries.html
https://services.parliament.uk/Bills/2017-19/agriculture.html
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to Royal Assent. For businesses operating in sectors where these bills are central to operations, this has 

raised doubts as to whether they will have any security about the regime in which they operate. We 

explore these in more detail in our second chapter on sector-specific issues.  

“There remains significant uncertainty around the progress of the Fisheries Bill, 

owing to the difficult Parliamentary arithmetic. It seems that the essential 

powers for ministers to set quotas and access will probably get onto the statute 

book in time, but that the full Fisheries Bill may not get through ahead of No 

Deal. Consequently, we are worried that all the details around fisheries 

management and landings obligations will be lost.”  

Many of the issues that were raised were of second-order importance, and there was a general sense 

that the Government would not leave a total lacuna in a strategically important area. However, these 

findings point to a more general issue that affects all aspects of Brexit-related law: namely the short 

notice and the difficulty of getting the details right in the limited time-period available. Daily business 

operations, including cross-border shipments and orders, are often planned years in advance. In 

contrast, Brexit developments take place daily, and mere weeks before Brexit there is still no clarity 

regarding the legal regime to be applied on 1 November around the abandoned Brexit bills. 

Increasingly, the expectation that Government will have time to dedicate to the details of any remaining 

strategically important lacunae seems unrealistic. 

Some of the Statutory Instruments (SIs) passed to prepare for No Deal were not fit for purpose 

Businesses raised concerns about whether relevant statutory instruments will be in place by Exit Day. 

The large volume of law requiring ‘correction’ under the EU(W) Act 2018 has led government 

departments, already stretched by Brexit, to push through a raft of Brexit-related SIs at short notice to 

prepare for a No Deal outcome. This process has created a significant burden on government 

departments, ill-equipped to deal with the task given resource constraints and high turnover levels.42 

Those responsible for the policy and drafting have been under severe pressure: the BBC’s Newsnight 

reports that in early 2019 1,355 civil servants were moved from Whitehall departments into emergency 

No Deal planning teams.43 Unsurprisingly, given the volume of legislation and the churn of civil services, 

business have raised issues with the SIs that have already been laid; and this raises wider question about 

the quality of SIs in other policy areas impacted by the loss of experienced officials and wider Brexit 

disruption. 

For example, experts in the chemicals sector have set out concerns with the practical unworkability of 

earlier drafts of the SI in relation to chemicals regulation, which has now been updated twice.44  The 

Brexit SI for the allocation of international haulage permits which was found to “imperfectly achieve its 

policy objective”.45 Another issue has been the lack of adjustment of the SI to the needs of UK businesses 

can already be seen in the excessive adherence to the ‘cut and paste’ approach - the draft State Aid 

regulations still contain a de-minimis threshold specified in Euros, rather than creating a new threshold 

in GBP sterling. This provides specific evidence of failure of purpose of EU(W) Act 2018 provision 8(2)(g) 

enabling SIs to adapt EU law which contains “EU references which are no longer appropriate''. 

For business there are real concerns that the muddle of SIs creates a lack of clarity and certainty around 

the law that will apply. Moreover, there are significant worries that due to the evolution of EU law, some 

of the SIs will be out of date by the time Exit Day arrives, as the EU law from which the SI has been 

created will have itself been updated. 

                                                      

42 Dudman, Think Whitehall with help get us through Brexit? Think Again, Guardian, Jan 2019  
43 Chu, Brexit: Civil servants moved around fo no-deal plans as deadline shifts, July 2019 
44 Bootmanchem.com, Changes to UK REACH Statutory Instruments, June 2019 
45 House of Lords, Work of the Committee in Session 2017–19: Second Interim Report, 11 June 2019 

https://www.theguardian.com/society/2019/jan/17/whitehall-brexit-civil-service-churn
https://www.bbc.com/news/uk-politics-48883817
http://www.bootmanchem.com/news/entry/changes-to-uk-reach-statutory-instrument.html
https://publications.parliament.uk/pa/ld201719/ldselect/ldsecleg/376/376.pdf
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The need to pass laws in preparation for Exit Day places the Government in a significant Rule of Law 

bind, facing failure to implement the necessary SI before exit date, or failure to adequately scrutinise a 

piece of legislation. We discuss this tension in more detail in Chapter 4. A second Rule of Law 

consequence is around accessibility: the publication of statutory instruments and subsequent 

withdrawal of a small subset of these has happened at such speed that this has made it difficult to 

access a clear statement of law that is likely to apply on Exit Day.  

Over the medium-term business are uncertain about the likelihood and extent of regulatory 
divergence, and are concerned about the loss of UK influence over EU rulemaking  

Following a No Deal exit the UK will no longer participate in the EU regulatory architecture. For firms 

which are dependent on cross-border trade with the EU the prospect of UK regulatory divergence from 

EU rules poses a risk of increased non-tariff barriers to trade. Most businesses expressed a strong 

preference for alignment, consistent with previous surveys on this topic.46 The prospects for divergence 

will be dependent on a range of factors, including whether the UK chooses to strike a trade deal with 

the US, differences with the EU in terms of the approach to regulation and ongoing Parliamentary 

instability. If Johnson’s plans for divergence come to fruition many are worried that this will impact 

future trade talks, and cross-border trade in the interim.47  

“It doesn’t seem that the Government has properly applied its mind to the 

question of areas in which regulatory divergence should / shouldn’t take place”  

What is also unclear to many in the business community is the areas in which regulatory divergence will 

take place i.e. which are the priority areas for new regulations, or issues where government particularly 

wants to depart from the EU position.  

“We need to understand how the regulatory architecture is going to take place 

after Brexit, but right now we are not even certain of the rules of the game, and 

the practical possibilities for trading across borders in the event of a No Deal 

Brexit”   

These issues are most profound for businesses with globally integrated supply chains; and those which 

are reliant on smaller suppliers within that supply chain who may be less able to adapt to regulatory 

change.  

“As a global multinational we are habituated to flux and while it creates 

another headache we think we can manage it. But for the supply chain there 

are huge issues, from regulatory change, not least because many are not even 

properly thinking about the changes on the horizon. We have a voluminous, 

long and complex supply chain, and our business continuity risk management 

for Brexit is increasingly taking into account the robustness of supply chains”.  

Some firms have pointed out that regulatory divergence is most likely to take place in a scenario where 

the UK concludes a trade-deal with the United States following a No Deal exit.  

“If regulatory divergence means convergence with US standards, we will see a 

deterioration in the quality of regulation” 

One of our interviewees described that their company anticipated that conflict of laws capabilities that 

they had developed in order to deal with issues arising in non-EU export destinations may be needed 

                                                      

46 M-RCBG Associate Working Paper No. 77, Making Brexit work for British Business: Key Execution Priorities,  

Peter Sands, Ed Balls, Sebastian Leape, Nyasha Weinberg, 2017 
47 FT, EU warns Johnson plan on rules divergence will hinder trade talks, September 2019  

https://www.hks.harvard.edu/centers/mrcbg/publications/awp/awp77
https://www.ft.com/content/512b7a7c-cfea-11e9-b018-ca4456540ea6
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for activities in the EU. They were confident in their ability to deal with conflict of laws issues but raised 

doubts about the ability of some of their supplies to prepare for the related legal complexities.  

“Conflicts of laws issues will emerge as regulatory divergence takes place.” 

Above all, firms were keen to stress the importance of the UK retaining its influence over rules and 

standards in the event that the UK regime remained tied to the EU. There was a lack of confidence that 

the UK government had a plan for influencing EU laws outside of the EU.  

“We are worried about being bound by regulations we cannot influence any 

longer.” 

For some industries, most notably financial services, establishing a market access agreement is crucial 

to the sector’s ongoing success. For others such as the life sciences, regulatory alignment is critical for 

the ongoing operation of highly integrated supply chains. We explore some of the impacts for sectors 

where there are specific legal impacts from divergence in the second chapter, which is focused on 

sectoral issues.   

In some circumstances the emergence of new, parallel areas of UK law will add additional legal 
complexity 

Global exporters operating from the UK currently have to ensure compliance EU sanctions regimes, as 

well as US sanctions regimes if applicable. The emergence of a UK specific sanctions regime following 

a No Deal will create additional complexity. 

“While on the whole we expect a new UK sanctions regime to be pretty similar, 

it won’t be exactly the same; and now businesses will have to cope with 

applying UK, EU and US sanctions simultaneously”  

Some businesses raised concerns about the future enforceability of judgments.  

Business we spoke to were aware that some assurance had been provided around the future 

enforceability of judgments, but were concerned that this would become considerably more 

complicated than under the present regime.  

“We are somewhat worried about enforceability post Brexit, and the risks that 

Brussels [Recast Regulations] will no longer apply.  

This speaks to a wider concern that unless the UK’s enforcement regime is simple, it may have knock-

on impacts on UK business. This enforcement question is important both for the Rule of Law and for 

maintaining London as one of the international legal services centres”.48 Work has been done at the UK 

and EU level to clarify the process for enforcing judgment: the UK has passed secondary legislation 

setting out its enforcement process for foreign judgments, and has sought independent accession to 

the Hague Convention. 49  The EU has set out its own policy for private international law in a No Deal 

scenario.50  

While the current regime, the Recast Brussels Regulation, ensures that a “judgment given in a Member 

State which is enforceable in that Member State shall be enforceable in the other Member State without 

any declaration of enforceability being required” the new regime requires litigants to undertake a range 

of procedural and substantive steps to enforce judgments efficiently.51 Without the Recast Brussels 

                                                      

48 Lord Chief Justice for England and Wales, English law on the world stage, May 2019 
49 The Civil Jurisdiction and Judgments (Hague Convention on Choice of Court Agreements 2005) (EU Exit) 

Regulations 2018 and the Civil Jurisdiction and Judgments (Amendment) (EU Exit) Regulations 2019 
50 European Commission, Notice to Stakeholders, Withdrawal of the United Kingdom and EU rules in the field of 

Civil Justice and Private International Law, January 2018 
51 Hogan Lovells, The latest view: Enforcement of judgments post-Brexit in event of a No Deal scenario, May 2019 
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Regulation remaining applicable, the position of UK courts as the preferred forum for international 

disputes looks to be in jeopardy. The view is reinforced by the recent European Commission guidance 

note encouraging other EU jurisdictions to develop forums for international disputes.52  

Under a No Deal Brexit the role of the ECJ remains unclear  

Stable legal rules are essential to the Rule of Law. However, it remained unclear to businesses the extent 

to which legal decisions would be based on stable foundations, i.e. to what extent will UK courts be 

bound by the ECJ’s reasoning. This contrasts to the Withdrawal Agreement that explicitly sets out the 

need for consistent interpretation of ECJ case law until the end of transition, and the need to pay “due 

regard” to the case law thereafter.53 We know that litigation initiated after Brexit generally won’t entail 

references to Luxembourg - but there is a question of how much reliance should be placed on the 

jurisprudence of Luxembourg courts, both directly, and as cited in cases by the UK’s highest courts. 

Again, the Withdrawal Agreement is much clearer on this issue: for example if the WA were to come 

into force, it has provisions such as for citizens' rights issues the UK courts will be able to send 

preliminary references to the ECJ for a period of 8 years after the end of the transition period.54  

Under the first clause of the EU(W) Act 2018 the European Communities Act 1972 is repealed on Exit 

Day. Linked is the revocation of the need for UK courts to follow the judgments of the ECJ.  Under the 

EU(W) Act 2018 the courts will no longer be able to refer anything to the CJEU (s.6(1)) and will no longer 

be bound by its case law. While under s.6(3) retained law is to be decided “in accordance with any 

retained case law [pre-Exit Day] and any retained general principles of EU law” provided that the law is 

“unmodified”. Under s.6(4) of the Act the Supreme Court in the UK is not bound by this case law and 

should treat this law according to the same principles as if it were deciding to depart from its own case 

law.  

During evidence to the Select Committee on the Constitution Lord Neuberger and Lady Hale set out 

that despite the provisions of the EU(W) Act 2018 there is still a need for further clarity on the role of 

the ECJ. Specifically, that there is a need for it to be made plain “in statute what authority or lack of 

authority, or weight or lack of weight is to be given to the decisions of the Court of Justice of the 

European Union after we have left, in relation both to matters that arose before we left, and, more 

importantly, to matters after we leave”.55 The requests of the (former in the case of Lord Neuberger) 

Supreme Court justices suggest that the court is wary of becoming a battleground over the status of 

retained EU law in a No Deal Brexit, with their requests that Parliament should give more information 

and that judges not be blamed for misinterpretations of unclear law.56 

Other Rule of Law Impacts 

For many businesses the idea of the Rule of Law extends beyond formal elements such as the particular 

requirements of legal norms, to encompass a general sense of constitutional stability, legal 

accountability by those in power, human rights and the consistent application of legal norms. This 

follows the philosophical ‘thick’ definition of the Rule of Law that embraces within its scope a wide 

spread of considerations around governance. These wider concerns arose over the course of the 

interviews conducted for this project and are reflected below.  

The perception and standing of British business has deteriorated with Brexit  

For many of UK-headquartered businesses that we interviewed trading under the British ‘brand’ has 

been a fundamental part of the overseas cache. They felt, particularly with the prorogation of Parliament, 
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that many of their clients in overseas locations were taking a less favourable view of the UK and were 

more cautious about it position as a stable business environment.  

 “We depend, especially when we are working in jurisdictions with Rule of Law 

issues, to invoke British law-making, although this has become increasingly 

difficult in recent months.  

For some Irish businesses the highly integrated nature of their supply chains and customer 
base mean that No Deal represents a significant threat to their viability. 

In Northern Ireland, the potential for the re-establishment of a border between the North and the South 

has created significant difficulties for business; especially as government No Deal planning has been 

put in place. 

 “Companies based in the Republic of Ireland have been told to ‘de-risk their 

supply chains’. The consequence of which is that customers and businesses in 

the Republic have therefore reoriented away from Northern Irish businesses, 

anticipating that Brexit will create issues if they continue to do business across 

the border.”  

The prospect of a No Deal Brexit has introduced uncertainty about the future of the legal system and 

status of the Irish border, which has had downstream effects on business confidence and investment. 

“There has already been a lack of inward investment because people don’t 

know what the rules are going to be, and how they can grow their business on 

the north side of the border.” 

“this is an all-Ireland business economy. Any differential in terms of loss of 

time at the border or filling out forms is going to hurt small businesses”  

Many businesses have therefore seen their viability threatened by a disruption to flows across the 

border. Given that a majority of Northern Ireland voted to remain within the European Union, and the 

impacts to businesses have already been seen, interviewees perceived the general feeling to be one of 

a community that will be severely negatively impacted by an abrupt departure. This could threaten 

overall levels of compliance with the law, particularly for those businesses that face existential threat 

from the disruption. 

“For many businesses trade is done equally on both sides of the border, and 

both Ireland and Northern Ireland form part of the 'hinterland of business 

operations [...] Many small businesses will not comply with the regulatory 

framework, refusing to adapt to the law if No Deal hurts them. They simply 

won’t follow arrangements that don’t make sense”.  

Regulatory divergence also creates the potential for price differentials across the border which some 

are concerned may increase smuggling.  

“A No Deal situation will ‘turbocharge’ smuggling. At the minute the three 

goods that aren’t in regulatory alignment across the border – fuel, alcohol and 

tobacco, are smuggled in significant quantities. Last year, for example, revenue 

and customs lost about £40m to fuel alone”.  
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Wider concerns about the Rule of Law from a No Deal exit are particularly acute in Ireland due 
to the potential impacts for the Good Friday Agreement.  

Impacts to the Good Friday Agreement from a No Deal exit creates a live issue for the Rule of Law. If 

public confidence that the law is fair, impartial and coherent starts to erode, levels of compliance with 

the law are likely to fall dramatically. Successful business environments are built on a foundation of trust 

that the law operates effectively; and a decline in that trust have significant consequences. One 

interviewee pointed to that way in which customs outposts were a target for terrorism during The 

Troubles to emphasise how laws without widespread buy-in can stoke problems and resentment. 

“In 1972 the Provisional IRA planted a bomb at a customs office in Newry 

killing 6 civilians and 3 IRA members. Customs was a symbol of partition. The 

Good Friday Agreement understood multilateralism and recognised the 

realities of East-West / North-South and Protestant-Catholic relationships. 

Lose the sharing of sovereignty under the EU and the prosperity it has brought, 

and with it you will lose the trust of the professional and business classes, and 

their confidence in the Rule of Law”.  

The risk of smuggling has also been identified as a driver for an increased border presence with impacts 

for business.  

“Police will not be able to turn a blind eye to smuggling. You can have all the 

technological solutions and satellite systems, but someone will have to stop 

vehicles. We are concerned that this will stoke confrontations. Nobody will 

start with the intention of creating a hard border, but feet on the ground will 

be needed to enforce the regulatory differences”.  

Overall, therefore, the threat posed by a No Deal Brexit to stability has dispersed impacts for the Rule 

of Law; policy- and law-makers should remain alive to the overall risks to the Rule of Law in the UK and 

overseas. 
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Chapter 3: Sectoral Impacts 
This chapter sets out in more depth some of the risks to the Rule of Law that have emerged in particular 

sectors of the economy, and around particular issues. Below we cover a range of these that arose over 

the course of our interviews. This is not an exhaustive list of all of the legal implications of a No Deal 

Brexit, but rather a series of challenges to the Rule of Law raised by those we interviewed as they relate 

to certain sectors and areas of business activity. While we cannot cover everything, we do hope to 

highlight some priority areas and elucidate general Rule of Law risks. 

Before diving into the detail, it is worth setting out that many of the immediate risks stem from three 

distinct sources. First, Rule of Law risk emanates from areas in which the UK Parliament has not yet 

legislated. As a result, the future direction of policy on areas essential to business operations has yet to 

be determined, for example, on migration. Second, issues that stem from uncertainty about EU and 

Member State actions, such as whether the EU will grant that UK an adequacy decision for data flows. 

Third are uncertainties that arise from the prospect of regulatory divergence, an issue raised in the 

previous chapter. These risks do not fall into neat categories for sectors; as the analysis below 

demonstrates, many of the issues result from a confluence of these risks.  

Lack of clarity and certainty in specific sectors  

At this ‘lively’ moment (in the words of John Bercow) in Parliament’s history, and with the prorogation 

of Parliament, the clock is continuing to run down on a tranche of ‘Brexit’ related legislation. 57 In the 

emergency Miller/Cherry hearing the submission for the Shadow Attorney general contained a list of 

13 bills that were in Parliament before prorogation. As mentioned in Chapter One, of these, five Brexit 

Bills could in theory be re-introduced into Parliament.. However, the Government is unlikely to schedule 

further stages on these Bills until there is a major change to current parliamentary situation, which seems 

impossible. Major primary legislation in any of these areas will require a solid majority in the House of 

Commons, and it is therefore likely that primary legislation would have to come after a No Deal exit, 

which is a possibility.58 

Of the range of future issues over which legal certainty and clarity is yet to be obtained, citizens’ rights 

and financial services are two of the most important issues for business; financial services because it 

contributed 15% of the UK’s total economic output,59 and citizens’ rights because of the 3.2 million EU 

citizens living60 and 2.3 million working in the United Kingdom.61 A third issue, fisheries, is important for 

various reasons including the extensive impacts of the Common Fisheries Policy (“CFP”) on fishermen’s 

livelihoods and central role fisheries have played in the Brexit debate so far. 

Citizens’ Rights 

One of the most significant unresolved issues relating to the Rule of Law is clarity around the future 

rights and obligations of EU citizens resident in the UK. The policy intention for the regime that will 

govern those current in the UK has been set out in policy papers including on the citizens’ rights.62 

These cover the development of a settlement scheme for EU nationals and plans for a future ‘points-

based’ arrangement, which are contained in the white paper on skills-based immigration.63 The policy 
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commitments contained in this paper have been bolstered by Boris Johnson’s “repeat[ing] 

unequivocally” the guarantee to more than three million EU citizens.64 

For our interviewees a paramount concern was the impact of this instability on EU staff working in the 
UK. Businesses were quick to acknowledge the positive impact of the reassuring language coming from 
government about the status of EU nationals.  

“The language to date has been relatively positive, as it is focused on the right 

to remain.” 

“We are confident that the soundings are that rights will be guaranteed in the 

correct way” 

However, the lack of legislative certainty due to the failed passage of the Immigration Bill, and rejection 

of the Withdrawal Agreement, mean none of these promises have yet been enshrined in law. The 

Government has proposed to pass this law via secondary legislation, but the researchers at the Public 

Law Project have suggested that this use of Henry VIII powers under s.8 EU(W) Act 2018 “might run into 

difficulties”.65 In addition, concerns have been raised by the main political groups in the European 

Parliament66 that the scheme for European nationals is not working, citing figures that suggest 42% of 

applicants have not been given settled status, but have instead been offered pre-settled status.67  

This complexity meant that businesses were quick to caveat that soundbites were not enough. They 

pointed to the anxiety felt by staff about their status post-Brexit as evidence for the importance of 

legislation in this area. To assuage staff concerns many businesses independently took action to help 

staff apply for settled status, and to confirm their support regardless of the eventual Brexit outcome. 

Business also raised the issue of a lack of clear communication and action by government.  

“For many EU nationals, particularly those that face individual circumstances 

which make it difficult for them to secure their residence a lack of information 

means that even though that application for settled status itself is relatively 

easy, there is a risk of some becoming overstayers”.  

One of our interviewees explained how the uncertainty for staff extended beyond citizenship and 

encompassed concerns about their entitlements, even if they were to obtain settled status following a 

No Deal Brexit.  

“The latent uncertainty - including for example over payments by EU nationals 

to the NHS over time, may cause further problems”.  

Some were doubtful about the Home Office’s ability to manage the immigration regime after Brexit and 

were worried about the burden for enforcement could fall on employers. They were concerned that they 

be left with immigration enforcement responsibilities such as ensuring they were only recruiting 

individuals with settled status. The recently updated Citizens’ Rights policy paper states that in the 

period following a No Deal exit employers will not need to conduct checks beyond evidence from 

national identity cards or passports.68 However, interviewees indicated that, in practice, business is likely 

to be cautious and would want to see evidence of an individual’s legal status, with consequences for 

prospective EU / EEA applicants. 
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“Employers will be concerned, and they won’t be totally sure about whether the 

policy papers are actually going to be adhered to unless the Government 

manages to completely reform the immigration system”.  

Businesses are already starting to plan for the longer-term impacts on recruitment, particularly in areas 

where they face acute skills shortages. Most employers envisage that they will still want to recruit from 

the EU immediately after exit. Therefore, the rights offered to new arrivals granted European Temporary 

leave to remain will be extremely important. One interviewee told us that the insecurity and lack of 

guarantees around the European Temporary Leave to Remain would prevent talent from the EU from 

applying to the UK. 69  

“The three years for those who have been granted temporary leave to remain 

won’t have a route to settlement - they are in a limbo system until we know 

more about the final immigration regime”.  

Overall, many of the businesses we spoke to conveyed that until the political declarations and policy 

papers were converted into black-letter law, employees could be left in a vulnerable position. Moreover, 

some we interviewed expressed scepticism that the UK government could deal with such a complex 

policy problem at a time when so much else was going on.  

“We are concerned that we end up with a similar situation to Windrush. People 

who arrive in the next few months have absolutely no knowledge of what will 

happen next, no definite route to settlement and no idea of what their future 

will hold.” 

Issues are also likely to emerge for UK nationals conducting business overseas, owing to the complexity 

of the UK concluding a set of arrangements with Member States to ensure access for UK staff conducting 

business on the continent.  

“The question will be whether we can agree immigration rules with individual 

Member States in time to avoid disruption.” 

Overall therefore, businesses were left with doubt as to whether the commitments made by government 

would be honoured, and a complete lack of clarity around the provisions of the future immigration 

regime. As we get further away from the initial publication of the policy paper on the immigration 

regime, this lack of clarity has increased. Indeed, government action has served to amplify concerns: the 

recent u-turn over the proposed use of secondary legislation to stop the free movement of EU citizens 

the day after Brexit has created added anxiety that government action may cause significant 

disruption.70 Added to this mix is the prospect of an entirely new government, which together presents 

an increasing possibility that the Immigration Bill that will eventually be presented to Parliament will 

look nothing like the original policies around which business have structured their internal policies. 

Financial Services 

The potential for drastic impacts to financial services (FS) providers and the wider economy following a 

No Deal exit mean that the UK government and European Commission have already put in place many 

provisions to soften the No Deal landing and prevent major disruptions to business and citizens. The 

Treasury has laid over 50 FS SIs covering areas as diverse as venture capital regulations, and EEA 

passporting rights regulations. It should be noted that many of these lay the framework for the domestic 

FS regime, not just FS exports. With input from the Bank of England (“BoE”), alongside the Prudential 

Regulation Authority (“PRA”) the amendments to FS legislation under the EU(W) Act 2018 are aimed at 
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ensuring all EU legislation is operative on Exit Day. These are accompanied by supervisory statements 

and statements of policy which the BoE now describe as ”final”. 71  The Financial Stability Report 

concludes that the “biggest risk of disruption in a worst-case disorderly Brexit to financial services used 

by UK households and businesses have been addressed”.72 

Cumulatively these actions have gone a considerable way to clarifying the domestic FS regime that will 

apply in a No Deal situation, and cover contingency plans which will play an important role in ensuring 

that, for example, cross-border contracts can continue to be serviced following an abrupt exit, if only 

for a limited time. This, alongside memorandums of understanding on supervisory co-operation and 

information exchange are some of the few areas in which the EU and UK have undertaking joint actions 

to reduce No Deal impact.73 

Nevertheless, for many FS companies important questions about the future regulatory framework 

remain unanswered. The loss of access to the Single Market through the passport making it much more 

complex and costly to export services to the EEA. The early confirmation that the UK intended to leave 

the Single Market, and the EU’s refusal to grant equivalence initiated moves by policymakers to find a 

means by which to align regulatory systems in a way that would maintain market access. The UK’s 

ambitious aims in this regard were set out in the early Brexit White Paper, 74 and were fleshed out as an 

aim to agree ‘equivalence plus’ during the transition in the Political Declaration attached to the 

Withdrawal Agreement.75  

However, under a No Deal these would not apply. Therefore the May government tried to get a bill 

passed: Brexit the Financial Services (Implementation of Legislation) Bill 2017-19 that would have 

extended the incorporation of EU financial legislation into UK law and regulatory practice for two years 

after Exit Day, increasing the chances of the UK securing an agreement on market access during this 

period. By protecting the City from diverging regulations in the event of a No Deal Brexit, and increase 

the likelihood of obtaining ‘equivalence’ status for UK financial rules whereby Brussels interpret the UK’s 

financial rules to be close enough to those of the EU’s to avoid unfair competition or inadequate 

consumer protection.  

Despite the Supreme Court ruling in Miller / Cherry it is highly unlikely that the Government will revisit 

the Financial Services Bill covering future EU regulation which means that pending EU financial rules will 

not be ensured after exit, putting equivalence into doubt. 76 Even though the two years offered by the 

bill an extremely short period from the perspective of Financial Services companies as many short-term 

project investments have five years return on investment period, many in the city have been vocal that 

the failure to pass the bill will have negative impacts on long term involvement in EU financial markets.77 

Parliament, if it wants to retain alignment after exit, will have to pass new primary legislation as the 

correcting power under the EU(W) Act 2018 cannot be used to keep alignment; creating Rule of Law 

uncertainty given current levels of parliamentary impasse. 

Some have suggested that divergence may lead to reduced compliance. By doubling the amount of 

regulation, introducing the risk for conflicts between the different sources of regulation and increasing 

the quantity of low-quality regulation, the scope for companies to behave arbitrarily will have expanded 

massively. Another Rule of Law risk is the extension of the powers to regulatory bodies such as the Bank 

of England; unclear or uncertain regulation increases the scope for regulators to ignore, disapply, or 
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interpret the law more broadly than was intended. In addition, legal frameworks that are poorly specified 

can lead to increased incentives for market participants to game the system.78 

“There will be little convention underpinning the legal system on the day of 

departure. For example, the law around uncleared derivatives will be 

dependent on Member States’ national regimes, and there will be a significant 

amount of legal wrangling about how this patchwork of regulation will be 

interpreted. An obvious risk is the emergence of disputes over whether 

derivatives contracts will have been booked, boosting the incentives for firms 

to challenge counterparties in court.” 

The emergence of complex legal landscapes in the aftermath of Brexit, particularly where regulation is 

within domestic competence, and therefore 27 Member State regimes come into play, is likely to create 

significant problems. These range from reducing the predictability of financial institutions reactions to 

the complex regulatory mix, exacerbating the risk of phenomena emerging that cannot be anticipated 

or measured in advance.79  

“We have set up net entities overseas. Obviously we are keeping the dialogue 

open with home regulators, but transparency is key and we are moving to 

protect our business.”  

For many businesses, the prospects of the UK being able to successfully secure full market access as a 

third country look thin, even with legislation incorporating EU financial legislation. The EU has been 

famously guarded about granting equivalence, and is capable of withdrawing it: indeed, Switzerland 

recently lost its equivalence status.80  

In the short-term this should not be too severe. The EU and UK have both passed a series of temporary 

fixes to avoid significant financial disruption, with 12 month- and 18 month-extensions to preserve the 

functioning of current arrangements. Beyond this, however, the prospect of the end of market access 

mean that businesses have moved activities overseas to ensure they are not hit by the end of frictionless 

trade.  

“We have set up net entities overseas. Obviously, we are keeping the dialogue 

open with home regulators, but transparency is key and we are moving to 

protect our business.”  

“We cannot be sure of what will happen with access to clearing houses, 

securities depositories or over-the-counter derivatives over the long term”  

Overall, the lack of certainty around market access has led to relocations to jurisdictions where there is 

more security about the future regime. For FS businesses, taking this practical action is the only way to 

safeguard against the risk that the ambitious policy-statements around securing a variant of equivalence 

ring hollow. The departure of some FS functions overseas creates a sense of disquiet and unease in the 

sector that may exacerbate overall levels of disruption and certainty.  

Fisheries 

Fisheries have emerged as one of the priority areas for both the UK and European governments over 

the course of negotiations and are one of the only areas where the EU stands to lose more than the UK 
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owing to the richness of the UK’s coastal shelf. Under the current rules set by the Common Fisheries 

Policy (“CFP”) EU fishermen catch some eight-times the amount of fish in UK waters as UK fishermen in 

EU waters.  

If the UK is unable to strike a deal with the EU it will become an independent coastal state immediately. 

This is similar to the outcome under the Withdrawal Agreement, although unlike the WA does not 

guarantee a transition period governed by the CFP.  

“There will be no automatic access for EU fishermen to fish in UK waters 

following a No Deal” 

The Fisheries Bill, that covers policy objectives relating to aquaculture, fisheries and fishing and access 

to British fisheries 81  has been described by shadow fisheries minister Luke Pollard as a “day one 

necessity”; despite this subsequently being corrected by Stephen Barclay. Business is concerned that it 

is unlikely a full Fisheries Bill will get through before time runs down on a No Deal exit, although there 

is some confidence that a shortened down version could be agreed more rapidly to avoid chaos on Exit 

Day.  

“We’ve been assured that there is a legal way through, but we’re uncertain 

about whether the full fisheries bill will get through owing to the 

Parliamentary arithmetic.” 

“Legal powers already exist to set quotas and control access to UK waters, but 

the Bill is needed to amend retained EU fisheries law to, for example, help with 

the implementation of the landing obligations.” 

The fall of the Fisheries Bill, like the Agriculture Bill, mean that the Parliamentary time available for full 

scrutiny is limited, and increase the likelihood that a reduced version of the legislation would be passed 

in order to plug the gaps. From a business perspective this means that, beyond the initial policy which 

is not enforceable, there is no guarantee of a legal framework being in place to ease the transition to a 

new system for fisheries, or indeed agriculture.  

In the event of No Deal without a Fisheries Bill it is not clear that the Government will rapidly depart 

from the CFP, however, in the absence of an alternative we may simply see a continuation of the status 

quo.82 Politicians may see an advantage to this as it would preserve political capital, and reduces the 

practical complexity of  striking a post-No Deal FTA with the EU. The UK may however choose to diverge 

rapidly, but any haste to policy design may fail to engage properly with businesses in the industry.  

Consequently, in both situations fishermen face being left with little say in the process and a sub-optimal 

policy outcome. This exposes one of the biggest Rule of Law risks created by a No Deal Brexit, namely 

that in order to avoid a lack of legal certainty, legislation is likely to be passed at speed without a 

significant amount of scrutiny, leading to a lack of proper accountability. These broader themes are 

explored in more detail in the final chapter.  

In addition to the complexity around the Fisheries Bill is the concern among fishing businesses that they 

their interests will be trade as part of the negotiations. Recognising the dependence of many EU 

fishermen on access to UK waters Macron has described fishing rights in UK waters as a “lever” for 

negotiations.83  

Fishing rights could therefore end up being traded for tariff-free access to EU markets. This will flow 

through to many others in the fisheries value chain such as supermarkets, catering and restaurant 

businesses, as well as the employment fisheries create and the related industries and service providers 
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(tourism, banking, distribution & packaging, shipping and professional services). Value chains are 

complex and a huge impact on one sector which is significant to the economy, and local coastal 

economies, is likely to have ripple effects on others. There is a risk that this type of horse-trading violates 

the commitment to legal equality in conflict resolution, with one group’s rights being traded-off in order 

to secure another’s.  

Uncertainty about EU and Member State action  

In some policy areas, if the UK becomes a third-country the EU will make decisions about whether to 

grant the UK special status. In financial services, as described above, this would amount to agreeing 

‘equivalence’ around FS regulations. For data, as this paper sets out, whether the EU considers the UK’s 

data protection framework ‘adequate’ will be crucial for setting out the future business regime.  

The transfer of decision-making power to the EU creates an issue for the Rule of Law as it reduces both 

the certainty of the future regime, which will be reliant on a decision by actors outside the UK and 

reduce input to the law as UK stakeholders will no longer be able to straightforwardly influence 

important decisions about the future framework.  

Data Flows 

In the event of a No Deal the UK would be become a ‘third country’ from a data perspective. Then arises 

the question of whether the EU is willing to issue an ‘adequacy decision’ under Article 45 of the 

Regulation (EU) 2016/679 stating that the UK offers an adequate level of data protection, and that EU-

UK data transfers can take place. It should be noted that it is up to the UK whether personal data can 

be transferred to other countries from the UK, and the UK government has signalled it will recognise 

the EU as adequate in a No Deal scenario.84 Factors to be taken into account include the Rule of Law, 

respect for human rights and fundamental freedoms, the existence and effective functioning of 

independent supervisory authorities, and the international commitments of the third country.85  

“It seems likely that in a No Deal scenario that an adequacy decision will not 

be granted, as No Deal is acrimonious. There will be no goodwill to assess the 

UK’s adequacy. But what we don’t know is how long it will take for the 

acrimony to end and what will happen if the UK / EU start talking again given 

that the UK is already aligned with data protection law”.  

All of the firms we spoke to with cross-border operations raised the question of whether the UK would 

be successful in obtaining a data adequacy decision from the EU.  

“We are worried about what it would mean for our business if the UK was no 

longer a safe harbour for data, this has significant implications for our HQ in 

Switzerland”  

This is because for many business data is essential for operations. Those we spoke to were extremely 

concerned about the potential for disruption to these data flows.  

 “We need to see clarity around how data flows are going to be managed in a 

post-Brexit environment. Our marketing, information and HR data will be 

impacted if we cannot get an adequacy decision” 

An additional issue relates to the UK’s treatment of data from third countries, especially the US. The UK 

government is trying to put into place arrangements to ensure UK businesses can still transfer data to 

the US under the Privacy Shield, but as Privacy Shield is an expressly US – EU arrangement this will 
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require that the US business participating in the Privacy Shield update their public commitments to 

include the UK.   

“One of the biggest impacts on business will be membership of the UK – US 

privacy shield.” 

If the UK is unable to get an adequacy decision there are some legal workarounds for businesses, for 

example using Standard Contractual Clauses (SCCs) or Alternative Transfer Mechanisms (ATMs) to 

ensure that businesses can continue to receive data legally from the EU / EEA.86 however, there has been 

some question raised by the Schrems II case around whether SCCs under which personal data may be 

transferred to non-EEA countries violate the rights of data subjects.87 The ruling in this case is likely to 

have an important bearing on companies No Deal data workarounds.  

 “Standard contractual clauses are a template contract which the commission 

developed, however there is currently a case going the ECJ Schrems II case 

about whether SCCs are compliant with EU citizens privacy rights. If the court 

invalidates the use of SCC this could impact the workarounds that businesses 

are using in case of a No Deal Brexit in the absence of an agreement on data”  

For companies there are two major uncertainties, first whether they know there is a problem, and second 

whether they know they are vulnerable. Firms using cloud servers may not ever be aware that they are 

dependent on UK-EU data transfers. Some of the business that we have surveyed have already 

undertaken steps to protect their data using SCCs, but this may be more difficult for less agile, smaller, 

competitors and suppliers as it involves significant investment to ensure data flows remain lawful. 

 “We are creating a set of binding corporate rules that will allow us to transfer 

data seamlessly, that gives us some comfort.” 

Even if companies undertake alternative arrangements to preserve seamless data flows, there remains 

the question, raised in Chapter 1 in the section focused on regulatory divergence of what the future 

framework regulating data will be. For now, it seems likely that the UK will retain its alignment with the 

EU in order to obtain an eventual adequacy agreement, but this is far from guaranteed.  

 However, there is still a question of what the regulatory presence for a 

company that is UK focused with an external focus. Will there be stringent 

checks from regulators in the EU. Will the pragmatic approach from the ICO 

change? Will we face different standards?” 

In addition to the concerns raised above, in their paper on EU-UK Data flows the UCL European Institute 

have raised questions about whether the EU would consider the UK’s current data regime compliant 

with the Rule of Law and other concerns. Issues that could arise include the UK’s national security and 

surveillance powers, the Investigatory Powers Act, the lack of fundamental right to data protection, the 

potential for unprotected onward data transfers, and the incompatibility of the ‘immigration exemption’ 

in the UK’s Data Protection Act 2018.88 

If the UK is unable to get a data adequacy decision, this will jeopardise a wide range of business 

activities, including companies that depend on participation in EU data exchanges, for example for 

clinical trials and pharmacovigilance, forms of data sharing that ensures patient safety and the rapid 
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sharing of problems between countries.89 The customers and business in the UK would therefore no 

longer be able to benefit from the shared information about the safety of medicine, leading to a 

significant threat of counterfeit medicines, and to end users of consuming dangerous medicines.90  

Regulatory divergence and the trade relations 

The example below of REACH regulations provides another exemplification of the problems created by 

regulatory divergence. Regulatory divergence raises big questions for the Rule of Law including the 

point raised in Chapter 1 about certainty; and whether companies can have adequate input to the 

standards regime.  

For many that we spoke to, the question of input to the regulatory process and engagement with 

regulators was a prominent area of discussion. Businesses referred to the existence of a limited number 

of global regulatory regimes; and where the businesses we spoke to were involved in complex supply 

chains across EU borders, they spoke of the importance of remaining within the ambit of the EU’s 

regulations.  

The main concern was preventing a No Deal departure from creating non-tariff barriers to trade. 

However, a secondary concern was that if the UK followed the EU’s regulatory frameworks in order to 

minimise barriers to trade, that they would lose the ability to influence the shape of that regulation 

through UK politicians operating at the EU level. The UK, as a less powerful market than the EU, would 

likely volunteer to abide by EU standards; either by domestic law under No Deal, or via a treaty 

obligation through a withdrawal agreement. But in both scenarios it would do this without any 

representation at EU institutions, agencies or bodies. Consequently, companies would cease to have 

legitimate input into the laws to which they were subjected.  

Registration, Evaluation, Authorisation and Restriction of Chemicals (“REACH”) Regulations 

Departure from the single market means departure from the EU regulatory system, tariffs and border 

checks on EU exports, creating disruption for supply chains.91 Many of those we interviewed identified 

that departure from the REACH regulations (which govern activities in companies that span from auto 

manufacturing to life sciences and beyond) as an area that would be particularly damaging. Given that 

it would lead to new non-tariff barriers, and companies having to balance compliance with REACH and 

the UK’s post No Deal REACH equivalent. 

 “We have been thinking about the kinds of things that we need to do to be 

ready for REACH, including asking where our inventory should be.”  

For industries whose activities are governed by REACH a No Deal outcome imposes a range of different 

costs through new authorisation and registration compliance.92 The development of the UK’s own 

systems for the regulation of chemicals and pharmaceuticals, including the UK’s Medicines and 

Healthcare products Regulatory Agency (“MHRA”) taking over functions of the EU regulator the 

European Medicines Agency (“EMA”), will take time as new systems can only be developed to a certain 

extent in a particular time, and this will require companies to adapt.  

“We do not want to have to deal with different systems, but we might have to. 

If the Government switch REACH off the impact will be massive for our 

business.”  
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Evidence has been submitted to Parliament that the new system is likely to require dual applications for 

market authorisation and testing, and licences and will make the UK a less attractive market. 93 This 

divergence is particularly senseless for business, as many business groups, despite initial reservations 

about the functioning of the REACH regulations now consider it the global industry standard, and 

businesses have little / no appetite to diverge from its specifications.  

“We have engaged a lot of government and European colleagues around 

REACH, and to try and minimize issues with export control and licenses. This is 

taking a lot of contingency planning to make sure we have the right systems in 

place.”  

Some businesses have even had to take proactive measures as they foresee instability and want to 

ensure that products are properly registered and licensed going forward, and to avoid a situation where 

the findings from UK trials are left unrecognised by the EU.  

“We want to make sure enough people are on deck to make sure that 

registrations are processed properly and effectively.”  

While those we interviewed had been on the front foot on planning for the transference of registrations, 

recent reports suggest that many are not prepared for the requirements under REACH in the case of a 

No Deal exit. Chemicals Watch has identified areas where smaller industry players may be caught out 

by registration compliance, such as the requirement that substances imported into the EU be checked 

by the European Chemicals Agency (ECHA) or that REACH registrations for companies based in the UK 

would no longer be valid. To show that many businesses remain unprepared in this regard Chemicals 

Watch cites a recent report from the European Commission that identifies that only 52% of the 7,360 

substance registrations in the UK had been transferred to the EU-27/EEA by August 2019.94  

For companies that import and export substances governed by REACH this creates a complex regulatory 

landscape that, for many small companies lacking in specialist regulatory teams, are likely to find 

unclear. In addition, the UK is seeking to find some arrangements to minimise additional licensing and 

testing requirements, and it remains uncertain whether progress will be made.  
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Chapter 4: The Rule of Law Impacts  
Nyasha Weinberg and Daniella Lock 

This chapter draws on findings from the previous chapters to consider the impacts on the Rule of Law 

of the UK government’s search for clarity on Exit Day if we leave with No Deal. The scale of the legislative 

exercise that Parliament continues to face in preparing for such an exit gives rise to tensions between 

aspects of the Rule of Law with the potential for long lasting effects. As we will see, these include issues 

with the quality of the law being produced, the disturbance of the delicate balance of the separation of 

powers in the UK as well as a loss of democratic input in legal areas where the UK plans to be bound by 

EU rules. Over the long term these issues are likely to undermine business interests by fracturing the 

foundations of legal certainty and confidence upon which business depends, with wider Rule of Law 

consequences which we unpack below.  

The search for legal certainty on exit-day has undermined legal scrutiny and democratic input. 

The UK Government has prioritised securing legal clarity for businesses and others by passing the EU(W) 

Act 2018 to convert EU law to UK law. Anticipating that moving away from a long-established legal 

order may jeopardise the certainty of that law, lawmakers have spent the past few years unpicking the 

UK and EU’s legal regimes which have been intertwined for almost fifty years. This has been a huge task: 

the House of Commons Library estimates that 13.2% of UK primary and secondary legislation enacted 

between 1993 and 2014 was EU related.95  

But legal certainty is not guaranteed by this mass conversion as it depends on the development of a 

stable constitutional and legal framework both internal to the UK and that governs the UK’s relationship 

with the EU. Many major changes to the statute book are necessary to reach this point, and not all of 

these, as set out in the Chapters above, are Rule of Law compliant. For example, in pursuit of certainty, 

many legal changes have been made without parliamentary scrutiny. Furthermore, in areas where future 

alignment with certain elements of EU law has been proposed, Parliamentarians may have even less 

control over law originating in the EU than they have today. Our interviews showed that even by 

compromising other characteristics of the Rule of Law, it is not even clear that the Government has 

achieved certainty.  

Thus, although the pursuit of certainty has been motivating Government action, the extent to which the 

UK Government will secure short-term certainty on Exit Day is open to debate.  

The powers granted under the EU(W) Act 2018 to prepare for Exit Day undermine parliamentary 
scrutiny 

Owing to the widespread nature of required changes under the EU(W) Act 2018, and in order to make 

a No Deal Brexit workable, significant powers were granted for the making of delegated legislation, 

alongside a new Parliamentary procedure for scrutinising this legislation. 96  There have long been 

concerns about the constitutionality of these powers, given the potential impact on the sovereignty of 

parliament through the restriction of scrutiny.97  

The process for passing SIs, as is provided for under EU(W) Act 2018, significantly limits levels of scrutiny. 

S.7 of the EU(W) Act 2018 specifies that a limited number of regulations, such as those which create a 

criminal offence, are subject to the affirmative procedure. The rest of the legal changes would be laid 

under a negative procedure unless a Minister decided otherwise.98 ‘Negative’ SIs do not require a 
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debate or vote in either House before becoming law. During the sifting process a 'negative' SI can be 

recommended to move to the 'affirmative' procedure which does require debate and approval by both 

Houses of Parliament. However, the Minister retains the power to either accept or reject the 

recommendation, while making a written statement explaining their grounds for the decision.99  

While the Joint Committee on Statutory Instruments and the Secondary Legislation Scrutiny Committee 

can ‘draw to the special attention of the House’ particular instruments, in practice this only takes place 

‘relatively rarely’.100 When scrutiny does take place it is limited. Debates on SIs subject to the affirmative 

procedure last on average just 26 minutes, and those subject to the negative procedure are only 

debated if members ‘pray’ against them within the 40-day scrutiny period and Ministers grant time for 

debate.101 Moreover, the resources of the Secondary Legislation Scrutiny Committee, which has been 

developed as a check on the quality of this legislation, have been stretched by the volume and flow of 

Brexit-related instruments. This has led to serious peaks and troughs in the amount of legislation the 

Committee is having to deal with. The Government has proposed to work with departments “with a view 

to mitigating serious peaks”, but it remains possible that the extensive workload for the body might 

have impacted its effectiveness. 102   

There is a risk that much of the delegated legislation passed lacks effective scrutiny 

It is clear that the need for legislative overhaul requires that some law is passed through less stringent 

processes.103 However, the broad scope of delegated powers under EU(W) Act 2018, including Henry 

VIII powers, have been described as a “toxic mix” by the Hansard Society.104 The volume and complexity 

of the statutory instruments have led some to raise alarm bells that the current changes being made 

exceed the powers granted under s.8 of the EU(W) Act 2018 to deal with deficiencies arising from 

withdrawal.105 The legal framework established by EU(W) Act 2018 was only meant to give Parliament 

‘limited scrutiny capacity’ with regard to Brexit SIs, with Ministerial powers to modify under limited 

circumstances; however some are worried that the changes go beyond modification and extend to 

making changes to law and governance.106   

This lack of democratic input, in the form of Parliamentary scrutiny, into the law-making process is 

concerning from a Rule of Law perspective, which, as we will see, has implications for both the quality 

of law formulated and accountability with regards to the implementation of that law. 

The rush of legislation has led to quality issues with the new law created 

Not only have the formal procedural requirements for the passage of law become less strict, but a report 

from the House of Lords Secondary Legislation Scrutiny Committee states that the pressure to prepare 

Brexit-related legislation appears “to have taken its toll on accuracy” with the consequence that some 

SIs have fallen “well below the acceptable standard”.107 This view is bolstered by reports from the 

Secondary Legislation Scrutiny Committee that it has been “disappointed by the approach of some 

Departments to assessments of the impact of Brexit-related instruments”, and concerns that the 
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explanatory material accompanying SIs offering insufficient information to help understand the 

instrument’s policy objective and intended implementation.108  

Some of the regulation passed in this manner relates to important regulatory areas such as capital 

requirements for UK banks, and will apply to the UK both in the event of a No Deal Brexit and a Brexit 

carried out on agreed terms. The rushed passage of a large amount of complex legislation by emergency 

teams, designed to cater for multiple forms of Brexits, makes drafting errors highly likely. From a 

business perspective this is concerning as regulations in areas as fundamental as those regulating 

banking operations may contain significant errors with significant impacts for business arrangements.  

These impacts are diverse and may often be unintended. The passage of low-quality law impacts both 

the environment in which businesses are regulated and business behaviour. For companies to be 

expected to obey the law, it must be possible for them to do so. If the law lacks basic formal attributes 

such that businesses and regulators cannot identify the intended purpose and intended results of the 

law this will have widespread ramifications.   

First, if those responsible for implementing the law find that the low-quality law is producing results 

inconsistent with their regulatory purpose, they may exercise latitude in their interpretation of the law. 

This may lead to significant divergences in the precise means by which the law in question is applied. 

Second, confusion over the law may lead to a change in the levels of compliance. It is also possible that 

any supervisory body will ignore this lack of compliance recognising that they stem from flaws in the 

law. This risks undermining a core principle of the Rule of Law namely the requirement that strong rules 

are effectively and consistently enforced. A third point relates to potential for an uptick in litigation 

following the increase in regulatory latitude in this context: where uncertainties and complexity exists 

around the law the potential for conflict grows. This has the potential to lead to significant strain on the 

courts in the resolution of both meritorious and unmeritorious cases. 

Upset of the delicate balance of the separation of powers between Parliament and the 
Government 

Another consequence of the significant amount of largely unscrutinised delegated legislation being 

hurriedly passed to prepare for No Deal is an upset to the delicate balance of the separation of powers. 

The separation of powers requires that each branch of state remains within their role assigned by the 

constitution – namely it is the task of the legislature to make law, the judiciary to interpret the law and 

the executive to enact the law. It helps to secure the Rule of Law by ensuring that law-making, through 

being carried out by the legislature, attains a status of democratic legitimacy to justify it being prioritised 

above all else. It also serves as a means for Parliament to constrain the executive as, in the words of 

Lady Hale, “the body responsible for the supervision of the executive”. 109 Thus, government power is 

limited by law, which is created by Parliament. 

In a No Deal context, the exercise of broad Henry VIII powers, and hurried rush of delegated legislation 

as described above, creates a situation whereby the executive is exercising law-making power usually 

reserved for Parliament. This has led some commentators to suggest that the extensive authority 

transferred to Ministers to amend the statute book under the EU(W) Act 2018 raises “serious questions 

about the separation of powers”.110   An upset for of the balance of the separation of powers, which 

holds that each branch of state sticks to its own particular constitutional function, may negatively impact 

business in at least four ways. In the first instance, a key risk for business is that it has much less chance 

for input into the law made on the domestic level which affects it. In the case that the law is being 

hurriedly passed in the form of secondary legislation, there is less opportunity for business to consult 

law-makers on the needs of business than is present when primary legislation is passed. A second key 
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risk is that in wielding broad law-making power, the Government overreaches itself in a way that 

provokes judicial intervention and causes further confusion for businesses. A third risk is the impact for 

businesses that rely on the reputation of UK law for their operations, and a fourth is that the 

Parliamentary instability risks inward investment, and the conclusion of trade deals when these could 

be torpedoed at the last minute.  

There is also recent evidence that the UK Government is establishing for itself more power through the 

reliance on SIs. An example of this is given by Sinclair and Tomlinson who refer to The Capital 

Requirements (Amendment) (EU Exit) Regulations 2019 which transfers enforcement functions of the 

financial sector to HM Treasury, the Prudential Regulation Authority, and the Financial Conduct 

Authority.111 The concern here is that decisions are being made about division of powers held by 

regulators and the executive without full parliamentary scrutiny.  

Not only could the passing of SIs in a manner which increases executive power further have long term 

effects which further undermine the separation of powers, but it also increases the prospect of judicial 

intervention.112 The UK courts have previously shown willingness to disapply Sis if they are considered 

to have an effect or be made for a purpose outside the scope of the statutory power pursuant to which 

they were made.113 The disapplication of Sis in this way could create further gaps in the UK legal 

framework on exiting the EU, creating yet more uncertainty which undermines business interests.  

The loss of democratic input in legal areas where the UK proposes to continue to be bound to 
the EU regime.  

The overarching message that we heard from business was that it wanted to minimise the level of 

divergence from the EU’s regulatory system. The EU process of harmonisation is the process of creating 

common standards across the internal market, precluding each Member State from creating its own 

rules and enabling the free circulation of products. 114  Harmonised rules generally cover health, 

environmental and safety requirements for most sectors; in some areas such as chemicals and 

automotives harmonisation requires that products are built to a set of technical specifications.  

For business harmonisation means a predictable legal framework in each of the Member States, and 

the near guarantee that if the business follows the rules, that it will be able to sell anywhere in the bloc. 

Businesses surveyed by the Confederation of British Industry (CBI) concluded that the benefit of 

harmonisation, and mutual recognition in the case of non-harmonised goods ‘vastly outweigh’ the 

costs.115  

The Government has already put in place plans to minimise divergence following No Deal, recognising 

the importance of frictionless trade for business. As described in Chapter 3, the unpassed financial 

services bill would have the UK tracking EU regulatory standards to minimise disruption in a No Deal 

scenario. For goods, No Deal means that “free circulation” will cease as the UK leaves the EU system of 

mutual recognition. However, in recognition of the need to avoid trade frictions created by regulatory 

divergence, the Government has pledged to follow the EU’s regime in some areas, especially those that 

are highly regulated such as agri-food and chemicals.  

The EU has also emphasised that access to its internal market for the UK, via a Free Trade Agreement 

(“FTA”) following a No Deal Brexit will require regulatory alignment. In a 2017 lecture Michel Barnier 

sets out that a future partnership will be dependent on a ‘level playing field’: “For the first time ever in 
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trade talks, the challenge will be to limit divergence of rules rather than maximise convergence. There 

will be no ambitious partnership without common ground in fair competition, state aid, tax dumping, 

food safety, social and environmental standards.”116 Actions to maintain regulatory alignment help to 

support business by preserving trade, but as Lawyers for Britain and other groups campaigning for a 

‘clean Brexit’ rightly point out, they create a significant Rule of Law problem, namely the risk of the UK 

becoming a ‘vassal state’. In ending its formal membership of the EU the UK loses its vote on EU laws, 

and democratic input into internal-market related laws and treaty change.  

One essential component of the Rule of Law is the requirement that law-makers should be making law 

with the consent of the people, having been selected via a “competitive struggle for the people’s vote”. 

117  Without the UK having representation at the European Parliament and representation through 

national ministers in the Council no such ‘struggle’ has taken place, and therefore the source of the laws 

in areas where regulatory alignment in maintained will not be inter alia elected representatives from 

the UK.  

Thus, a regime under No Deal that enabled unilateral regulatory compliance without UK input into the 

rule-making process would amount to a significant challenge to the consent aspect of the Rule of Law. 

Of course, consent could be gained from an international treaty with the EU, such as the type that might 

be delivered if the UK were to strike an FTA with the EU, but this would not be as significant as the 

consent of democratic representation in the EU legislature. Indeed, the UK’s participation in this manner 

would fail by the standards set by the external body of the Council of Europe, which defines the Rule of 

Law as meaning the ability of those affected by decisions to be able to contribute to decision making 

processes, to improve the quality of legislation.118  

Once the UK is outside the EU business will have a much harder time advocating for their position in 

the decision-making process. Those with a European footprint may be able to advocate for their position 

on the creation of EU laws in Brussels, but this will have less impact that the combined force of business 

advocating in this manner in Brussels bolstered by the force of British MEPs and UK Ministers operating 

in the EU. The lack of elected UK representatives making decisions at the European Parliament and 

Council level means that the scope for participation in decision making has narrowed considerably. UK 

lawmakers therefore have lost the ability to sculpt their own regulatory regimes and are simply left with 

the sovereignty to decide that they will track EU legislation.  

Thus, unlike during the usual primary legislation process at the UK-level, business will not be able to 

represent its views during the consultation period. Therefore, for those areas in which UK business seeks 

regulatory alignment a No Deal Brexit leaves them stuck between a rock and a hard place: they can 

either lose influence over the rulemaking process or lose market access. It is also worth noting that the 

pursuit of regulatory alignment simultaneously restricts the possibility of the UK pursuing deals with 

third countries; which is one of the sources of contestation to the Irish backstop. Thus, even under a No 

Deal scenario, provided the UK continues with its current policy of ongoing unilateral regulatory 

alignment, this is likely to prevent the UK from being able to offer regulatory concessions with other 

countries. 

Thus, as No Deal comes with efforts to reduce administrative barriers to trade in the hope of a future 

trading relationship that fulfills the needs of UK business. From a Rule of Law perspective, it appears 

that there is a huge risk that an, admittedly imperfect, mode of participation in the EU regulatory order 

is replaced with compliance to that order without input.  
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