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SUMMARY

Introduction

Judicial review is the primary means by which individuals may challenge the lawfulness of public
decision making. In a country without a written constitution, it plays a particularly important role.
Part 4 of the Criminal Justice and Courts Act 2015 1 WEK-18& $ fakes a number of changes
to judicial review practice and procedure in England and Wales.

'‘XULQJ 3DUOLDPHQWYIV FRQVLGHUDWLRQ RI WKH $FW OLQLVW
should undermine the function of judicial review, and identified the particular mischief which

each section was intended to address. In so far as possible, the duties, powers and discretions

created by the Act should be interpreted in a manner consistent with its limited purpose

(paragraphs 7 £10).

Each of WKH $FW (V siolldRb¥ inéipit€d Mnd applied in a manner consistent with the
proper constitutional function of judicial review, as well as respect for the fundamental rights
guaranteed by the common law, including access to the courts, the separation of powers and the
rule of law (paragraphs 8 +10, below).

As the provisions in the Act are being considered anew by claimants, respondents and judges
alike, this publication is not designed to be comprehensive. It provides an introduction to the Act
and its constitutional context, which we hope will help inform understanding of its scope and its
interpretation in practice.

Chapter 1: Materiality and the righly likely ntest (Section 84)

6HFWLRQ RI WKH &-&$% LOWURGXFHVY D QHZ pPDWHULD
applications. This requires the High Court to refuse to grant permissionor UHOLHI| 3Ll LW DSSHI
the court to be highly likely that the outcome for the applicant would not have been substantially

GLITHUHQW LI WKH FRQGXFW FRPSODLQHG RI KDG QRW RFFXUU

The new standard changes the threshold at which the court can refuse permission or relief, from

inevitability to a high degree of likelihood. It imposes a new duty to refuse permission or a

UHPHG\ EXW SUHVHUYHV WKH FRXUWfV GLVFUHWLRQ WR ZDL
LQWHUHVW’

The new materiality standard must be interpreted consistently with the proper institutional and
constitutional function of the judiciary in conducting a judicial review, with the intention of the
reform to maintain the discretion of the court and with an appreciation of the impact of the
changes on access to justice and the rule of law.

Common law guidance on the proper constitutional roles of public authorities and the courts in

the exercise and review of public functions will remain relevant totheco X UW YV FRQVLGHUDWLF
new ‘highly likely ~ test. It recognises the vital role that respect for the law plays in promoting

good administrative decision-making within public authorities and fostering a sense of justice

among those whom they serve:



X ,W ZDV FOHDU GXULQJ WKH $FWYV SDVVDJH WKW 3KLIJKO\
standard. Before refusing permission or relief, therefore, in practice, the court will need to
be satisfied that the possibility of a different outcome is very remote, i.e. so unlikely that
LW GRHV QRW ZDUUD Q WpatddgcdghsH R3X 12 I8 QW HUYHQWLRQ

X At permission stage, the need to ensure that the claimant is not put at a substantial
disadvantage, so as to be shut out altogether, points towards the adoption of a highly
FDXWLRXV DSSURDFK WR W KitharK Ad #pplitatid fNripdnissidHVW VKR X C
should only be refused if the court can confidently conclude, without detailed inquiry, that
the %highly likely " WHVW LVRXWNEXRFEAN] ,| WKH FRXUW LV XQDEOH WHF
the %highly likely  test in favour of the defendant without detailed consideration of the
substantive case, it should conclude that the question of outcome is arguable and grant
permission (paragraphs 1.37 +1.40).

X The court should be particularly cautious when applying the %ighly likely ~ test to
substantive rather than procedural errors. Section 84 was designed primarily to meet the
mischief of some procedural technicalities. Importantly, it will usually be easier for the
court to judge the effect of procedural errors on the outcome of a case without stepping
outside its proper reviewing role (paragraphs 1.22 - 23).

X  Bubstantially different " requires a change in circumstances material enough to make a
noticeable impact. The court should assess whether the flaw made a difference of
substance, or rather, a difference that was material in nature so as to affect the outcome.
Section 84 was not intended to effect any substantive change in this aspect of the existing
materiality test (paragraph 1.25 +1.28).

X Where a case does not involve the mischief that the statutory provision was designed to
remedy i.e. judicial review cases based on minor procedural defects +*the public interest
in hearing the case should be considered as exceptional. It should remain open to the court
to hear a matter, including those involving minor procedural defects, where it would be in
the public interest for that case to be heard despite the application of the %highly likely
standard (paragraphs 1.28 +1.36).

Chapter 2: Financial disclosure (Sections 85-86)

Sections 85 %86 introduce a new requirement for claimants to disclose information about sources
Rl IXQGLQJ DYDLODEOH IRU OLWLIJDWLRQ RU 3OLNHO\ WR EH DY
taken into consideration by courts when deciding whether to make a costs order. Section 88
introduces a similar requirement for the disclosure of information by applicants for a costs-
capping order. The detail of the information to be disclosed will be provided in new rules of court.
However, where the relevant body is a corporate body unable to fund the litigation independently,
the disclosure duty may include information about its members and their ability to fund the claim.

The stated purpose of both of these disclosure provisions is to provide information to the court
DQG QRW WR DOWHU W K-phrtly eb3tslondeff dr ddsSdgftp FK W R WKLUG



In order for these measures to be applied in a manner which is consistent with the constitutional
purpose of judicial review, the protection of the right of access to courts protected by the common
law and Article 6 of the European Convention on Human Rights (ECHR) and the right to respect
for private life protected by Article 8 ECHR, these measures must be interpreted and applied in a
manner consistent with their purpose, proportionate to that legitimate aim:

X Broadly, no information should be required to be provided that is not necessary to meet
the purpose for which it is sought. In this connection, for example, setting a broad
requirement to provide information unrelated to the likelihood that a third party costs
order might be made against the relevant person or organisation would be inappropriate
(paragraphs 2.27 #2.36,2.39 +2.40).

X Information about members of corporate bodies should similarly be circumscribed.
Piercing the corporate veil raises its own concerns, but requesting untargeted information
about individuals simply by virtue of their membership of a body is likely to be
disproportionate and subject to legal challenge (paragraphs 2.41 2.44).

X Safeguards which provide for non-disclosure to other parties and to the trial judge are
welcome, but not determinative (paragraphs 2.46 2.47).

X The legislation is unclear and ill-defined; further legal uncertainty in the rules of court
which govern the extent of the information to be disclosed by applicants will compound
the likelihood that these measures will have a chilling effect and will act as a deterrent to
those seeking legitimately to challenge unlawful public action (paragraph 2.45).

Chapter 3: Interveners and costs (Section 87)

Section 87 introduces a new statutory framework for the treatment of costs and third party
interventions. These new provisions reflect existing practice by creating a presumption that third
party interveners will not generally recover their own costs in any case except in exceptional
circumstances. More importantly, in a change from existing practice, the CJCA 2015 creates a
new duty to award costs against the intervener in cases where any one of a specific list of
conditions is satisfied. These conditions are:

a) the intervener has acted, in substance, as the sole or principal applicant, defendant,
appellant or respondent;

b) WKH LQWHUYHQHUYVY HYLGHQFH DQG UHSUHVHQWDWLR
significant assistance to the court;

¢c) D VLIQLILFDQW SDUW RI WKH LQWH Ur¥dteQtbltdaftad's HY LG HQF
that it is not necessary for the court to consider in order to resolve the issues that are
the subject of the stage in the proceedings; or

d) the intervener has behaved unreasonably.

7TKH GXW\ ZLOO EH VHW BV \L\ERS@FdHEY St E @ay be
defined in new rules of court. The duty will not generally apply to:

%Y



X Interventions in the Supreme Court;

X Actions by third parties in litigation short of intervention, including the provision of
witness or expert evidence;

X Cases where interveners are invited to participate by the court;
X Cases in which the parties give undertakings not to seek costs;

X Any case where the court makes a prospective costs order.

Any ambiguity in the broad statutory language should be determined in accordance with the
purpose of these provisions. The provisions are not intended to deter interveners from offering
their expertise and assistance to the court in appropriate cases. Instead, these provisions target
abuse of process or unreasonable behaviour by interveners, such that they are not properly able to
assist the court or further the public interest (paragraphs 3.10 £3.14).

In practice, this may mean that it will continue to be rare for costs orders to be made against
interveners who remain reasonably within the bounds of the permission granted by the court
(paragraphs 3.18 =*3.33). This may create greater impetus for clarity in applications for
permission to intervene (paragraphs 3.34 £3.36).

If the conditions identified in Section 87 are applied in a manner consistent with their purpose, the

FRXUwW PD\ KDYH OLWWOH UHFRXUVH WR WKH UHVLGXDO S3H[FHS
87(7). However, if the conditions are applied more broadly to create a more significant range of

circumstances in which costs might be considered, this discretion may be crucial to ensuring that

interveners are not entirely deterred from proceeding with interventions below the Supreme

Court. Any rules promulgaWHG WR EHWWHU GHILQH WKH FRXUWYV H[FHSWL
should also reflect the limited purpose of the duty.

The new statutory presumption against costs recovery by interveners may reflect the existing
practice that costs are only recoverable where an individual has, properly, acted as if it were an
interested party. However, if interveners become liable for costs in a significantly expanded range
of circumstances, there may be a proportionately greater case that costs should also be
recoverable when an intervener proceeds to put helpful material before the court, notwithstanding
the significant costs risk potentially associated with them doing so (paragraphs 3.40 +3.43).

The deterrent impact of a new costs risk will affect some interveners more than others. These

measures could change the number and type of interventions which the courts hear. The resources

and expertise of an intervener may FRQWLQXH WR EH UHOHYDQW ERWK WR WKF
costs attribution, the question of permission in any application to intervene and the decision of the

court on whether to invite an individual or organisation to intervene (paragraphs 3.44 +3.45).

Chapter 4: Costs capping orders (Sections 88-90)

The stated purpose of Sections 88-90 is to place the mechanism for costs protection in public
interest cases, developed following the guidance of the Court of Appeal in Corner Housepn a
statutory footing. The protective costs order PCO § and the new statutory costs capping



framework in the CJCA 2015 serve the same purpose; that is, ensuring that public interest cases
which would otherwise not be considered by the courts are heard. The interpretation of the new
statutory tests will be informed by the FR XU W V | c&kiddrttibriRof Yhe public interest in
PCOs. It is unlikely that the statutory tests were intended to have a more restrictive effect in
practice than those used previously (paragraphs 4.1, 4.10 +4.13).

The new statutory framework will broadly apply to applications for costs protection in judicial
review claims (including appeals). There are circumstances where the new statutory framework
will not #or may not apply:

X In any claims outside judicial review. Thus, claims for other civil wrongs, including
negligence or misfeasance in public office, for example, may continue to benefit from the
protection of a PCO pursuant to the Corner Houseguidance.

X In environmental cases, where claimants are likely to rely on the fixed costs regime in
CPR 45 or where they are expected to be exempted by regulations pursuant to Section 90
CICA 2015;

X Costs protection for third parties, including for Interested Parties and interveners, is
outside the scope of Sections 88-90, which apply only to applicants for judicial review.
The treatment of prospective costs orders for interveners is considered in Chapter 3;

x Finally, it is unclear whether recently introduced costs protection for claimants in closed
material proceedings will extend to judicial reviews in future, continuing as a new,
distinct common law provision for the protection of access to justice, or whether these
protections will be subject to the new statutory framework (paragraph 4.7).

A new delegated power for Ministers to further define the circumstances in which costs protection

will be available must be exercised consistently with the stated purpose of these provisions. Any

new criteria which operate to fundamentally undermine the ability of the court to provide costs

protection in public interest cases will be subject to question. These criteria will be subject both to

the approval of Parliament and oversight in the courts by way of judicial review (paragraph 4.29 *
4.32).

A new statutory limit restricting the power of the court to make costs capping orders until after
permission has been granted could be applied in a manner which fundamentally limits the purpose
of these provisions (paragraphs 4.43 4.44). To respect both the language of the CJCA 2015 and

its underlying purpose, the co X UW TV DSSURDFK WR SHUPLVVLRRIDQG WR FI
be sensitive tothe FODLPDQWYYV VWDWHG Qichbé&s whtrtJanFapplcddioh fIBrd RW HFW L |

costs capping order has been made:

X The application for permission and that for costs capping should be considered early and
alongside each other;

X 7KH ITOH[LEOH 3D ttbd pefnkdiod Is \MdvitablyHaétWensitive. That the claim

ZLOO QRW EH SXUVXHG ZLWKRXW FRVWV SURWHFWLRQ

permission stage;

f



x ,Q PDQ\ FDVHV WKH FRQVLGHUDWLRQ RI ZKHWKHU WKH
SURFHHGLQJV® PLJKW EH GHWHUPLQDWLYH RI ZKHWKHU D F(

x 7KH H[LVWHQFH RI D FRVWYV FDSSLQJ DSSOLFDWLRQ PLJKW
permission and to case management. For example, a rolled-up hearing is unlikely to be
appropriate in cases involving an application for costs protection.

Chapter 5: Access to justice, the public interest and judicial review reform

Despite the constitutional significance of judicial review, the remedy cannot be cast in stone and
changes may be necessary to ensure its effectiveness as a tool for individuals to hold public
bodies to account and secure redress when public decision making goes wrong. The appetite in
Government for reform in the past 5 years has been unprecedented. The pace of change has been
such that the cumulative and individual impact of specific reforms have as yet been impossible to
measure. However, many of the changes made have been designed to deter claims and to
introduce new procedural hurdles for claimants, including by restricting access to legal aid and
sources of third party funding.

Any further reform should be evidence based and sensitive to the important constitutional
function of judicial review. If further efficiencies are deemed necessary, these should have a
proportionate impact on both claimants and respondents.

For example, the deterrent impact of disproportionate pre-permission costs is significant for all
applicants for judicial review, not only those who might qualify for costs protection (paragraph
5.4).

Serious consideration may be given to the recommendation made by Lord Justice Jackson, in his
review of civil litigation costs, that a fixed costs regime should be introduced for judicial review
(paragraphs 5.5 +5.8). Increases in the efficiency and fairness of judicial review could be
achieved by implementing the recommendations made by the Bingham Centre for the Rule of
Law in Streamlining Judicial Review in a Manner Consistent with the Rule ofMawy of these
changes could be made without primary legislation and could operate to encourage defendants to
adopt a more proportionate approach to permission stage and trial costs (paragraph 5.9).



INTRODUCTION

N Judicial review is the mechanism which allows people to challenge unlawful actions by public
authorities before an independent and impartial tribunal. In a country with no written
constitution to regulate the relationship between the citizen and the State, this function takes on
a particular constitutional significance. It is a crucial check on the abuse of power, working to
ensure that Ministers and other public authorities act within the rules set by Parliament and in
accordance with their common law duties. Access to judicial review is a key element of our
unwritten constitutional arrangements for the protection of the rule of law.

O The CJCA 2015 received Royal Assent in January 2015. Part 4 of that Act gives effect to the
latest in a series of Government reforms to judicial review practice and procedure. The Act
follows the introduction of reduced time limits in planning cases and the increase, in 2013, of
judges G LV Fto tféd e Qear cases certified Yotally without merit~ In the same year,
immigration cases were transferred to the Upper Tribunal, substantially reducing the workload
of the Administrative Court. In 2014 and 2015, increased fees for judicial review and new
restrictions on remuneration for solicitors in legal aid claims were introduced. Against this
background of rapid reform, the announcement of new substantive changes to judicial review
practice and procedure was controversial. After substantial debate and compromise by
Government, Parliament accepted four distinct changes in practice, codified in Sections 84-89 of
the CJICA 2015:

X 3+ LJKO\ OTHY McOntroduces a duty on the court to refuse permission for judicial
review or relief ZKHUH WKH RXWFRPH ZRXOG EH 3KLJKO\ OLNHC(

difference for the applicant in the claim (Section 84);

X Financial disclosure: The Act introduces a new financial disclosure obligation on
judicial review claimants to disclose how their claim is being funded before their
application can proceed (Sections 85-86);

X Costs and third party interventions: The Act creates a new duty on the court to award
costs against interveners in any case where specified criteria are satisfied (Section 87);

X Protective costs orders: Finally, the Act places the framework for the operation of
PCOs on a statutory footing (Sections 88-89).

P Some of these changes already apply to judicial review claims started after 13 April 2015.
Provisions on financial disclosure and on costs-capping await the conclusion of new rules of
court and are expected to come into force in autumn 2015, after the conclusion of a Government
consultation (see below, Chapter 2).

Q As the provisions in the Act are being considered anew by claimants, respondents and judges
alike, this Report is not designed to be comprehensive. It provides an introduction to the Act and
its constitutional context, which we hope will help inform understanding of its scope and its
interpretation in practice.



R Judicial review is not a process which should be free from scrutiny, nor one which cannot be

improved or streamlined consistent with the rule of law.' However, in implementing any
policy-based reforms, and in interpreting and applying each of these new changes to judicial
review practice and procedure, its important constitutional function must be key. The
significance of judicial review to the operation of the rule of law is without question. As the
courts have explained: %here is no principle more basic to our system of law than the
maintenance of the rule of law itself and the constitutional protection afforded by judicial
review. ”

More recently, the new Lord Chancellor and Secretary of State for Justice, The Rt. Hon.
Michael Gove MP, has stressed the importance of both the rule of law and the function of
judicial review:

Without the rule of law power can be abused. Judicial review is an essential foundation of
the rule of law, ensuring that what may be unlawful administration can be challenged,
potentially found wanting and where necessary be remedied by the courts.’

During the passage of the Act, Ministers were careful to emphasise that these reforms should
not undermine the function of judicial review, but increase its effectiveness, by targeting
specific concerns and leaving judges the discretion to do justice in individual cases. For

example, the then Lord Chancellor explained to the House of Commons: 3-XGLFLDO UHYLHZ

must continue in its role as a check on the powers that be. It is an important tool for our

society which allows people to challenge genuinely wrong decisions by public autho UL W L HV

Ministers in the House of Lords echoed that these changes would not be expected to
fundamentally change the constitutional function of the judiciary or significantly limit the
discretion of individual judges:

[T]he Government absolutely understand the importance of judicial review and do not
wish inappropriately to interfere with the exercise of the discretion by the courts, nor
substantially to disturb the approach that the courts have taken in this very important area
of the law.”

The implications for the rule of law and its constitutional context must inform the exercise of
judicial discretion under the Act, and the interpretation of its individual provisions. Any
ambiguity in the provisions of the CJCA 2015 should be resolved in a manner consistent
with its limited purpose. Without an express, crystal clear direction, the courts should be
slow to adopt any change in process which undermines constitutional rights guaranteed by

' M. Fordham, M. Chamberlain, 1. Steele & Z. Al-Rikabi, Streamlining Judicial Review in a Manner Consistent with
the Rule of LawBingham Centre report 2014/@Bingham Centre for the Rule of Law, BIICL, London, February
2014: http://www.biicl.org/files/6813 bingham_jr_report web.pdf.

2R (Cart) v Upper Tribung]2011] UKSC 28, [122] (Lord Dyson).
* Ministry of Justice Consultation Paper, Reform of Judicial Review: Proposals for the provision and use of financial

information, - X O\

OLQLVWHULDO )RUHZRUG 6HH DOVR WKH /RUCKRMDQFHOORU(YV

'RHV D 2QH 1DWLRQ -XVWL(uhe BAYYWHARH FEERIND LHNHQ WKH UXOH RI ODZ DQG WKH F
traditions, which enables this country to succeed so handsomely in providing legal services is rooted in a fundamental

FRPPLWPHQW WR HTXDOLW\ IRU DOO EHIRUH WKH ODZ ’

* HC Deb, 24 Feb 2014, Col 58.

> HL Deb, 28 July 2014, Col 1466.


http://www.biicl.org/files/6813_bingham_jr_report_web.pdf

the common law, including effective access to judicial review and the proper separation of
powers.® As Lord Rodger explained in Watkins v Home Office:

[I]t is in the sphere of interpretation of statutes that the expression "constitutional right"
has tended to be used, more or less interchangeably with other expressions. In R v Home
Secretary, Ex p Simnjg000] 2 AC 115, 130D-E, in the general context of the power of
the Home Secretary to make rules about prisoners' contacts with journalists who might
investigate the safety of their convictions, Lord Steyn said that there was a "fundamental
or basic right" at stake and that, in interpreting the rule-making power in the Prison Act,
the principle of legality operated as a "constitutional principle”. In the well-known
passage in his speech in the same case, [2000] 2 AC 115, 131E-G, Lord Hoffmann spoke
of legislation "contrary to fundamental principles of human rights" and of "the basic
rights of the individual". Fluctuations in terminology are only to be expected, since the
operation of the canon of construction does not depend on attaching a particular label,
"constitutional" or "fundamental" or "basic", to the legal rule in question. Rather, the
courts interpret the particular provision in this way because the substance of the rule is
perceived to be so important that Parliament must squarely confront what it is doing when
it interferes with it and must accept the political cost.’

S More recently, in R (Evans) v Attorney Generahe Supreme Court explained that for a
provision of the Freedom of Information Act 2000 to have the effect of creating a Ministerial
power to set aside a judicial decision, the relevant s DW XWR U\ ODQJXDJH PXVW EH 3F
order to have such an effect.” Lord Neuberger, in that case, cited Lord Steyn in R v Secretary of
State for the Home Department, Ex p Pietson

[u]nless there is the clearest provision to the contrary, Parliament must be presumed not to
legislate contrary to the rule of law.’

NT Constitutional protections %re not to be overridden by the general words of a statute since the
presumption is against the impairment of such basic rights. " In exercising any discretion under
the Act, or in interpreting and applying its provisions, the court will be %stute to perform its

constitutional role as guardian of the rule of law """

NN We consider each of the four reforms in the Act in turn, before briefly considering the
implications of the recent changes and the future of judicial review:

X Chapter 1 considers the change to the materiality standard and a new duty on judges to
refuse to hear any judicial review if itappeaUV WR EH 3KLJKO\ OLNHO\ WKDW

®R (Evans) v Attorney Generf@015] UKSC 21, [56]-[59]. See also AXA General Insurance Ltd v HM Advocate
[2011] UKSC 46, 152, and R v Secretary of State for the Home Department, Ex p Pig¢t86R] AC 539, [575] and
[591].

"[2006] UKHL 17 at [58] #[61]

8Fn 5, at [56] +[59]

% [1998] AC 539, at [591].

"R vSecretary of State for the Home Department, ex p Pigis®8] AC 539, at [575]. See also AXA General
Insurance Ltd v HM Advocafe011] UKSC 46 and HM Treasury v Ahmef2010] UKSC in further support of this
proposition.

"R (Core Issues Trust) v Transpéor London[2014] EWCA Civ 34, [42] [44].



the applicant would not have been substantially different if the conduct complained of
KDG QRW RFFXUUHG™ 6HFWLRQ

Chapter 2 looks at new financial disclosure requirements for all applicants for judicial
review (Sections 85-86);

Chapter 3 analyses the new statutory framework for costs orders and third party
interventions (Section 87);

Chapter 4 reviews the new statutory provision for costs capping orders (Sections 88-
89);

Chapter 5 briefly considers the future of judicial review reform and the public interest.
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CHAPTER 1: ."5&3*"-*5: "/% 5)& m)*()-: -*,&-:n 5&45
A) INTRODUCTION

Section 84 of the CJCA 2015 LQWURGXFHY D QHZ pPDWHULDOLW\Y WKU
applications. This requires the High & RXUW WR UHIXVH WR JUDQW UHOLHI 3LI |
highly likely that the outcome for the applicant would not have been substantially different if the
FRQGXFW FRPSODLQHG "Rrhiskr@resQiat\the RoarF applyits @ind to the

question what the decision would have been had the conduct complained of not occurred. The

court can consider this issue at permission stage, and must do so if the issue is raised by the

defendant.” If the ‘highly likely " test is satisfied, the court must refuse permission or a remedy

XQOHVYV LW FRQVLGHUYVY WKDW LW ZRXOG QRW EH DSSURSULL
LQWHUHVW’

In general, where a person has successfully established that his or her rights have been infringed,

a remedy should be forthcoming. However, the common law has always recognised WKH FRXUWYVY
discretion to limit access to judicial review in cases where a challenge could have made no

material difference to the outcome in an individual case. Historically, an [hevitability fstandard

was applied. If the outcome would inevitably have been the same without the error at issue, the

court had discretion to deny relief, or permission, if the issues were clear at that stage. The court

could always exercise its discretion to proceed, if there was a public interest in doing so.

On the other hand, as has often been poiQWHG RXW WKHUH LV D JUHDW GD
prejudging what the decision-makers would have done had they acted lawfully without
conducting a full trial on that point. For example, in John v Reesylegarry J held:

As everybody who has anything to do with the law well knows, the path of the law is
strewn with examples of open and shut cases which, somehow, were not; of unanswerable
charges which, in the event, were completely answered; of inexplicable conduct which
was fully explained; of fixed and unalterable determinations that, by discussion, suffered
a change."”

The new standard changes the threshold at which the court can refuse permission or relief, from

inevitability to a high degree of likelihood. It imposes a new duty to refuse permission or a

UHPHG\ EXW SUHVHUYHV WKH FRXUWYV GLVFUHWLRQ WR ZD
LQWHUHVW’

7KH *RYHUQPHQW H[SODLQHG WKDW WKLV QHZ WHVW ZDV DEF
unmeritorious cases which may be brought simply to generate publicity or to delay
LPSOHPHQWDWLRQ RI D GHFLVLRQ WKDW ZDV SRRSHOO\ PDG

12 Criminal Justice and Courts Act 2015, s 84(1)(2A). The amendment to Section 31 of the Senior Courts Act 1981

came into force on 13 April 2015 *see the Criminal Justice and Courts Act 2015 (Commencement No 1, Saving and

Transitional Provisions) Order 2015 SI No 778, sch 1, para. 69.

3 CICA 2015, s 84(2)(3C).

4 CICA 2015, s 84(1)(2B).

1511970] Ch 345 at [402]. See also Rt Hon Lord Harry Woolf, Sir Jeffrey Jowell & Andrew Le Sueur (Eds), 'H 6 PLWK {V

Judicial Review(7th edn, Sweet & Maxwell 2013) para. 8- 3,W LV QRW IRU WKH FRXUWV WR VXEVWL

IRU WKDW RI WKH DXWKRULW\ FRQVWLWXWHG .E8-OD2Z2WR COCHW¥XKBHQWKH PDWW

inevitability of outcome the court is prejudging the decision and thus may be in danger of overstepping the bounds of its

UHYLHZLQJ IXQFWLRQV E\ HOQOWHULQJ LQWR WKH PHULWV RI WKH GHFLVLRQ L
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>«@ PDWWHUV ZKLFK WKH *RYHUQPHQW UHJDUGV DV LPSRUWDC
FOHDUO\ EH GHVLUDEOH’

Section 84 applies to any conduct by the defendant upon which the claimant bases his or her

claim for relief."” It is not expressly limited to procedural claims, but applies to all applications

for judicial review, including those based on allegations of irrationality and illegality. However,

the then Lord Chancellor and Secretary of State for Justice, Chris Grayling MP, explained

GXULQJ WKH $FWfV SDVVDJH WKDW WKLV FODXVH ZDV LQWHQG
that a procedural defect would not have affected the decision made, as in some public

consultation cases, for example.'®

To determine whether any materiality standard is met, the courts must examine the relationship

between an alleged error and the outcome, and this may involve an examination of the facts of

any case.'” Yet the courts have repeatedly asserted the impropriety of substituting their view of

the substantive merits of the case for that of the body which has the responsibility in law for

making the decision.”’ For example, the High Court has held that it is not the role of the court in

D MXGLFLDO UHYLHZ KH bridgin@idn W postiltP 3dB R\ick Migdht-bi rhight

QRW KDYH RFFXUUHG RU DUJXPHQWYV ZKLFKTRLODKWfRU PLIJIKW
Appeal has deemed such behaviour DQ 3LQDSSURSULDWH HQFURDFKPHQW" ™ L«
evaluation of the merits of a decision,” DQG WKH +RXVH RI /RUGV KDV QRWHG W
procedure and the merits should be kept strictly apart otherwise the merits may be judged

XQIDEW&WH /DZ &RPPLVVLRQ KDV VWUHVVHG 3WKDW LW LV QRUPI
reviewing function for the merits of a case to be taken into account in exercising discretion

ZKHWKHU WR JUBQW UHOLHI RU QRW~

Caution against second-guessing the primary decision-maker derives from considerations of
both institutional competence and respect for the division of the judicial and executive
functions. A more flexible materiality test could test these boundaries, challenging the
constitutional principle of separation of powers.” Yet Ministers rejected suggestions that these
proposals might alter or expand the function of judges conducting judicial review.”®

'® Ministry of Justice Consultation Paper, Judicial Review: Proposals for Further RefotBeptember 2013) pp. 3, 5,
48,91-105.

17 CICA 2015 s 84(3).

'® HC Deb, 13 Jan 2015, Col 812.

' HC Deb, 21 Jan 2015, Col 1343 (Lord Faulks QC).

20 See, for example, R (Plantagenet Alliance Ltd) v Secretary of State for Juglieet] EWHC 1662 (QB) 74 (Hallett
LJ).

2! R v Ealing Magistrates Court, ex p Fannerdf95) 8 Ad LR 351, [349E] (Rougier J).

22 R (Shoesmith) v OFSTHR011] EWCA Civ 642, [74] (Maurice Kay LJ).

2 R (Amin) v Secretary of State for the Home Departfi2®8] UKHL 51, [52] (Lord Steyn). In that case, the House
of Lords allowed an appeal against a Court of Appeal decision denying judicial review permission. The Court of Appeal
had held that although there had been a failure to conduct a proper inquiry under Article 2 ECHR, a new inquiry was
not warranted as it was unlikely that anything useful would be uncovered. The House of Lords ruled that it was
impossible to come to that conclusion without conducting the requisite inquiry.

2% Law Commission, Administrative Law: Judicial Review and Statutory App€§4) HC 669 para. 8.19, citing John
vV Rees.

2 Restraint and deference are not the same: the first is about knowing your job, the second about knowin J \RXU SODFH ~
Gearty, Are Judges Now Out of Their Depthévised text of the JUSTICE Tom Sargant memorial annual lecture
(October 2007): http://www.conorgearty.co.uk/pdfs/JUSTICEfinal.pdf.

%6 See, for example, HL Deb, 28 July 2014, Col 1461 (Lord Faulks QC).
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NUS The interpretation and application of the new test must be informed by the constitutional
function of judicial review and fundamental constitutional standards guaranteed by the common
law.

NUNT This chapter will examine the purpose and nature of both the current inevitability test and the
new ‘highly likely ~ standard; consider how the new test should be interpreted in light of its
statutory purpose and the constitutional implications of its application; and address some
practical implications Section 84 may have for judicial review practice and procedure.

) BACKGROUND
i) Inevitability and the safeguards of the common law

NUNN Applying the common law materiality test, the key question was whether a flaw made a
difference to the outcome, or whether the decision would have inevitably been the same, even
without the flaw. Where a court determined that the result would inevitably have been the same
(and therefore that the flaw is immaterial), it had the discretion to withhold relief (or permission
if it was clear at that stage).”” 7R VDWLVI\ WKLV WHVW 3SURBBBSLOLW\ >Z
LOQVXIILFLHQW 3WR VXVSHFW WKDW WKH DQVZHU PLJKW EH W
UHDVRQDEOH SRVVLELGLW\ WKDW LW PLJKW QRW EH ~

NUNO $ VWDQGDUG RI LQHYLWDELOLW\ PHDQW W K DMaké/did, FRXUW GC
or probably would, have come to a different conclusion. It only has to exclude the contrary
contention, that the decision-PDNHU QHFHVVDULO\ ZRXOG VWL ®isKkDYH PDC
rare that matters are so clear that a court can confidently say that the outcome would inevitably
have been the same.”!

NUNP The inevitability standard was considered by the courts in a spectrum of factual and legal
circumstances and in different kinds of cases, including examples of both substantive and
procedural errors. These included failures to comply with statutory consultation requirements
and other errors, such as a failure to calculate the support owed to an individual correctly or the
placement of a disabled child in the wrong school.”> However, inevitability is a high standard

R v Chief Constable of the Thames Valley Police, ex p CdA] IRLR 344, [352].

2 R (Smith) v North East Derbyshire Primary Care T{a806] EWCA Civ 1291, [10] (May LJ). See also Minster

Care Management Ltd v The Secretary of State for the Home Depaf2@EfsitEWHC 1593 (Admin) 106 (Cameron

QQO).

¥ S v Northampton Crown Cou2010] EWHC 723 (Admin) [29] (Langstaff J).

39 R (Mavalon Care Ltd) v Pembrokeshire County Coupéil 1] EWHC 3371 (Admin) [61] (Beatson J).

31[1970] Ch 345 at [402]: 3$V HYHU\ERG\ ZKR KDV DQ\WKLQJ WR GR ZLWK WKH ODZ ZHOC
with examples of open and shut cases which, somehow, were not; of unanswerable charges which, in the event, were

completely answered; of inexplicable conduct which was fully explained; of fixed and unalterable determinations that,

E\ GLVFXVVLRQ VXIIHUHG D FKDQJH °

32 Including a failure to engage in a public consultation process as required by law (R (Smith) v North East Derbyshire

Primary Care Trusf2006] EWCA Civ 1291); a failure to include a specific option within a consultation document (R

(National Association of Health Stores) v Department of Hgalibs] EWCA Civ 154); a failure to conduct an
effective and fair consultation 5 2&DOODJKDQ Y 7KH &KDULW\ &RPBPIZMEWHRZIOIRU (QJODQG
(Admin)); review of a High Court decision denying judicial review on the basis that it had no jurisdiction over the issue

(BX v Secretary of State for the Home Depart@hit0] EWCA Civ 481); errors made by a local council regarding

the calculation of a weekly support rate per resident for care homes (R (Mavalon Care Ltd) v Pembrokeshire County

Council[2011] EWHC 3371 (Admin)); a failure to follow published guidance regarding asylum policy (R (Mlloja) v

Secretary of State for the Home Departnj@05] EWHC 2833 (Admin)); a failure of a tribunal to alert advocates to a

significant and relevant authority so that they might have an opportunity to respond (Stanley Cole (Wainfleet) Ltd v



that undoubtedly requires the court to engage in such a purposeful analysis and supports the

FRXUWVY 3FDUHIXO FDOLEUDWLRQ?” TR len\WrK Hiat FieyQde HGW RI| pPDW
unjustifiably deny relief to the applicant, the courts engage in detailed analysis of the facts of the

case to determine whether any other factors might lead to a finding that the decision would

inevitably be the same, despite the error.

NUNQ This might, in practice, involve the courts flconsideration of a range of factors.”* Such factors
include: whether the decision-making body based its decision on additional considerations
which would have supported the same outcome;” whether any real harm was done to the
claimant;* any subsequent action that would have to be taken to remedy the situation were a
quashing order to be granted;’’ the relative weight of the error(s) in relation to other aspects of
the decision that were not in error;”* or the presence of additional errors in the decision-making
methodology or reasoning;”’ the availability and effectiveness of alternative remedies;"’ the
relevance of omitted evidence and whether such omission was a source of unfairness;” the
presence or absence of clear statutory criteria governing the decision-making process;** whether
remedying the error could rationally lead to a different outcome.”

NUNR The courts were cautious in their application of the inevitability test, in recognition both of the
fundamental common law protection for access to the courts *relief should rarely be denied
when there has been an unlawful act™ #and the proper constitutional and institutional
competence of the courts. In the majority of cases, courts therefore have been disinclined to
deny relief unless the same decision would undoubtedly be reached.”

NUNC Courts have always had the discretion to refuse permission for judicial review, and to deny
relief, in appropriate circumstances. However, there are strong constitutional imperatives in
favour of granting relief unless there are strong reasons against doing so, not least the interest in

Sheridan2003] EWCA Civ 1046); and a decision by the Secretary of State that an appeal under the Human Rights Act

1998 was manifestly unfounded (R (Nadesu) v Secretary of State for the Home Departip@ii] EWHC 2839

(Admin) 34). Other circumstances include the revocation by the Home Secretary of a Tier 2 sponsor license (Minster

Care Management Ltd v Secretary of State for the Home Depaifi20éi EWHC 1593); a no-fault omission of facts

relevant to decision by Local Education Authority regarding the placement of a handicapped child into specialised

schooling (Ali v Kirklees Metropolitan Councj001] EWCA Civ 582); failure to take legislative criteria into account

in making a decision regarding a reduction in the budget for welfare rights and advice services (R (Meany) v Harlow

District Council[2009] EWHC 559 (Admin)); a failure to apply fair procedures in relation to an application for bail (S

v Northampton Crown Couf2010] EWHC 723 (Admin)); and a deficiency in the summary of reasons in a decision

letter granting planning permission (R (Majed) v London Borough of Camdéf09] EWCA Civ 1029).

33 Bingham Centre for the Rule of Law (Fordham et al), Streamlining Judicial Review in a Manner Consistent with the

Rule of Law(February 2014) para. 5.7.

3 See, e.g., Abbey Mine Ltd v Coal Authorif2008] EWCA Civ 353, [44]: 3 7KHUH WKHQ LV WKH TXHVWLRQ GLG
FRQVLGHUDWLRQV KDYH D PDWHULDO(LUawiHFEFW RQ WKH DSSOLFDWLRQ V RXWFRP
35 Minster Care Managementd.v The Secretary of State for the Home Departii2érits] EWHC 1593 (Admin); R

(Asian Music Circuit) v Arts Council Englaf@012] EWHC 1538 (Admin).

** R (Majed) v London Borough of Camd@n09] EWCA Civ 1029.

"R (Majed) v London Borough of Camd@n09] EWCA Civ 1029.

3% Minster Care Management Ltd v The Secretary of State for the Home DepdehEWHC 1593 (Admin).

3 R (Mavalon Care Ltd) v Pembrokeshire County Couaéil 1] EWHC 3371 (Admin).

4R (Smith) v North East Derbyshire Primary Camist[2006] EWCA Civ 1291,

4 Ali v Kirklees Metropolitan Counc[2001] EWCA Civ 582.

“ R (Meany) v Harlow District Councj2009] EWHC 559 (Admin).

4 R (National Association of Health Stores) v Department of HE2006] EWCA Civ 154.

4R (Smith) v Nah East Derbyshire Primary Care Trugt006] EWCA Civ 1291, [16] (Keene LJ). See also R

(Mavalon Care Ltd) v Pembrokeshire County Coufixill 1] EWHC 3371 (Admin) [52] (Beatson J); R (Meany) v

Harlow District Council[2009] EWHC 559 (Admin) [86] MrJustitFH 'DYLVY FRPPHQWLQJ WKDW LW LV RQO\ 3
that the court will employ the inevitability test to refuse relief despite the presence of a flaw).

4 Lewis, Judicial Remedies in Public Lag#" edn, Sweet & Maxwell 2015) 12-028.

s



ensuring that public bodies act lawfully.*® Enforcing fair decision-making not only ensures that
better decisions are reached in the future, but it also helps to avoid any sense of injustice on the
part of the person subject to the decision.’” As Bingham LJ stated in R v Chief Constable of the
Thames Valley Police, ex p Cottahe instances where a court would deny an individual the
opportunity to put his or her case should be 3of great rarity ".** At common law, the courts
normally would be expected to grant a remedy if there is any doubt as to whether the same
decision would have been reached absent the error."’

NUN@ 7KH FRXUW{fV DSSURDFK WR WKLV PDWHULDOLW\ WHVW ZDV
proper constitutional role of the judiciary in judicial review is to examine the lawfulness of
executive decision-making, not to substitute their own decision for that of the original decision
maker. Members of the judiciary have recognised the perils of adopting such a broad approach
to the no difference test, calling it a Xlippery slope ,*’ and cautioning against judicial forays
into S\WKH IRUELGGHQ WHUULWRU\ Rl HYDOXDWLQJIMWRW VXEVW
Tandridge District Council ex p Al FaygdSchiemann LJ explained: 32QFH LW LV DSSULVH
SURFHGXUDO LPSURSULHW\ WKH FRXUW ZLOO DOZzZD\V EH VOR
That usually would involve arrogating to itself a value judgement which Parliament has left to
RWKHUV ~

) THE NEW STANDARD
i) ighly Likely n
NUN? The interpretation and application of Section 84 will be informed by the same respect for the
constitutional principles of the rule of law, the separation of powers and access to justice which
is UHIOHFWHG LQ Wed&udse ¢f RsXdunvivoth Yawldidcveiddritdder relief.
NUNS While the courts are bound to apply the new statutory test, statutory provisions derogating from

FRQVWLWXWLRQDO ULJKWV RI ZKLFK DFFHVV WR WKH FRXUYV
rather WKDQ D EURDGFRQVWUXFWLRQ’

* See, e.g., R v General Medical Council ex p Tg&000] EWHC Admin 361.

47 Osborn v The Parole Boaf@013] UKSC 61, [67] +[68] (Lord Reed); Secretary of State for the Home Department v
AF (No 3)[2009] UKHL 28, [63].

8 [1990] IRLR 344, [352]. His reasons were clearly elaborated: (a) unless the subject of the decision has had an

opportunity to put his case it may not be easy to know what case he could or would have put if he had had the chance;

(b) experience shows that that which is confidently expected is by no means always that which happens; (c) it is

generally desirable that decision-makers should be reasonably receptive to argument, and it would therefore be
XQIRUWXQDWH LI WKH FRPSODLQDQWTV-BRVHWI\R @ LEHF E P DdfhD R R U HD ¥ ONRKVHH |
FRQVLGHULQJ ZKHWKHU WKH FRPSODLQDQWY{V UHSUHVHQWDWLRQV ZRXOG K
unconsciously stray from its proper province of reviewing the propriety of the decision-making process into the

forbidden territory of evaluating the substantial merits of a decision; (e) this is a field in which appearances are

generally thought to matter; and, finally, (f) where a decision-maker is under a duty to act fairly the subject of the

decision may properly be said to have a right to be heard, and rights are not to be lightly denied.

¥ See, e.g., R (Amin) v Secretary of State for the Home Departf2®08] UKHL 51 (Lord Bingham at [39]; Lord

Slynn at [52]). See also, C Lewis, Judicial Remedies in Public La@#™" edn, Sweet & Maxwell 2015) 12-027 and fn 79.

%Y R v Ealing Magistrates Court ex p Fanner@g96) 8 Admin LR 351 at [365].

IR (Smith) v North Eastern Derbyshire Primary Care T{2606] 1 WLR 3315.

5212000] 1 PLR 58, [63C-D].

3 [2003] UKPC 6, [19]. See also See, e.g., R v Secretary of State for the Home Department NO®3] EWCA Civ 12

(Lord Steyn); R v Lord Chancellor, ex parte John With&97] EWHC Admin 237, [24] (Laws L]): 37KH FRPPRQ
law has clearly given special weight to the citizens' right of access to W K H F FRAULB®ENtary of State for the Home
Department, ex p Salegi2000] 4 All ER 814, [821] (Roch LJ): 3t follows that infringement of such a right [access to

courts of law] must be either expressly authorised by a provision in an Act of Parliament or arise by necessary



NUOT There are clear reasons +familiar to the common law +why the interpretation of the new

standard should be approached with caution. First, it may require the court to refuse a remedy
even where a public authority has or may have acted unlawfully. In so doing, it may prevent the
court from fulfilling its function as guardian of the rule of law. Second, by permitting or
requiring consideration of the issue at the permission stage, it may act as a bar to access to the
court (in the face of what may be an accepted procedural failure by the primary decision-
maker). Third, it might require the court to step into the role of the primary decision-maker and
prejudge the substantive merits of the underlying decision.’® For each of these reasons, the
3SKLJKO\ OLNHO\" WHVW PXVW UHPDLQ D KLJK KXUGOH

NUON To meet the inevitability test there must be, effectively, no possibility that the outcome might

have been different. The "highly likely" test supposes that there must be somepossibility of a

different outcome. However, the scope of the test remains within the discretion of the courts, to

be interpreted consistent with the constitutional function of judicial review and their own
LQVWLWXWLRQDO FRPSHWHQFH $V WKH OLQLVWHU /RUG )DXO?"
nothing in this reform was designed to disturb the important constitutional function of judicial

review:

[A] significant MXGLFLDO GLVFUHWLRQ >«@ ZLOO UHPDLQ XQGH
properly, this discretion will extend to whether it is highly likely that the procedural

defect would have resulted in a different outcome for the applicant in any given case and

whether any difference would have been substantial > « @mphasis added).

The Government absolutely understand the importance of judicial review and do not wish
inappropriately to interfere with the exercise of the discretion by the courts, nor
substantially to disturb the approach that the courts have taken in this very important area
of the law. *°

NUOOQO In practice, the court will need to be satisfied to a high standard that the possibility of a different

NF

outcome was very remote, i.e. so unlikely that it does not ZDUUDQW WKH FRXUWTV LQWI
Particular care may be warranted at the permission stage, if the court is to avoid a dress
rehearsal of the substantive issues in the claim (see paragraph 1.40 below).

implication. Even where it can be said that the making of a rule under powers to make rules by subordinate legislation

DULVH E\ QHFHVVDU\ LPSOLFDWLRQ LW ZLOO VWLOO ElRQSAKktAYHNLRQ ZKHWKH
State for the Home Department, Ex p Pierpi98] AC 539. At p. 575, Lord Browne-Wilkinson expressly declined to

agree with the suggestion in Saleenthat necessary implication could be sufficient in statutory language to effectively

curtail a constitutional, basic or fundamental right: 2$ SRZHU FRQIHUUHG E\ SDUOLDPHQW LQ JHQHUDO
to authorise the doing of acts by the donee of the power which adversely affect the legal rights of the citizen or the basic
principles on which the law of the United Kingdom is based unless the statute conferring the power makes it clear that

VXFK ZDV WKH LQWH Q% hRQ ok RAIGZtADPLBIPHQW -

* Indeed, the judiciary expressed these concerns in its response to the consultation, see para. 1.39 below.

35 As the Minister explained during the passage of the Act: 37KH WKUHVKROG LV VWLOO KLJK ,I WKH FRXU
doubt,itwo XOG JUDQW SHUPLVVLRQ DV LW GRHV QRZ ,W ZRXOG EBeblRU WKH FRXUW
27 March 2014, Col 437.

¢ HL Deb, 28 July 2014, Col 1466.

" For examples of highly unlikely events on which bookmakers are nonetheless prepared to offer odds:
http://www.mirror.co.uk/news/uk-news/david-kathleen-long-euromillions-lottery-544084 1. (In this article, the Mirror

newspaper consideredthe ILNHOLKRRG RI ZLQQLQJ WKH ORWWHU\ WZLFH 3:KLOH WKHUH DUt
ELJ VXPV RI PRQH\ WZLFH EXW RSWHG WR UHPDLQ DQRQ\PRXV ZLQQLQJ ... PLOC
Simon Cowell becoming Prime Minister at any time (10,000/1), Elvis being found alive this year (50,000/1), England to

win the next three World Cups (2,500/1), and the royal baby being called Wayne (500/1).



http://www.mirror.co.uk/news/uk-news/david-kathleen-long-euromillions-lottery-5440841

NUOP 3SaDUWLFXODU FDXWLRQ VKRXOG EH DSSOLHG ZKHQ DSSO\LQJ
than procedural errors. Section 84 was primarily designed to address the mischief of procedural
technicalities (3SHUIHFWO\ UHDVRQDEOH chalikkgedV bR QeV bagdsUof DFW LR Q
3W H F K Q L)F D@ihgMdbhte/on the Bill, the then Lord Chancellor gave examples of the
kinds of cases which would fall foul of Section 84, including (a) cases, for example, where a
consultation was planned for four weeks, but lasted just three, and (b) cases where a
consultation did not follow a form promised by a relevant official.”

NUOQ It will usually be easier for the court to judge the effect of procedural errors on the outcome of a
decision without stepping outside its institutional competence. This approach would be entirely
consistent with the purpose of the new test. As the Lord Chancellor explained to Parliament
during the Ac WV ODVW VWDJHV

>)RU@ RXU SURSRVDO RQ SURFHGXUDO GHIHFWV >3KLJKO!
where a judicial review concerns a slight error - so slight that it is highly unlikely to have

made a difference to the applicant and where the decision would have been the same

regardless of that procedural defect - it will be deemed not to be a good use of court time

for that judicial review to continue.”

NUOR It appears that he was not inviting Parliament to accept the political cost of inhibiting the
efficacy of the rule of law in any case where the identified error (and its consequences) was
anything other than slight.’" Given that the consequence of its application will be to deprive the
court of its jurisdiction and the applicant of a remedy, in circumstances where unlawful conduct

may go uncorrected, only the clearest of evidence should satisfy the %highly likely " test.””

i) kaVCTUBOUJBMMZ %JGGFSFOUI

NUOC Section 84 requires the court to determine whether the flaw has ledtoa SVXEVWDQWLDOO\ GLI
outcome for the applicant, and if not, the court must refuse permission or relief. The common
ODZ pPDWHULDOLW\Y WHVW DVNHG ZKHWKHU WKH FRQGXFW
affected the outcome of the case and led to a different result.

NUO@There is no indication that the new statutory language was intended to effect any additional
change in the materiality test. Case law supports an interpretation limited to a change in
circumstances material enough to make a noticeable impact, having regard to its degree,
amount, or extent. The courts have used the phrase %ubstantially different” or %ubstantial
difference ~ in other contexts, most notably with regard to family law and the setting aside of
orders for financial relief.”’

3% Ministry of Justice Consultation paper, Judicial Review: Proposals for Further Refo(September 2013), para. 99.

% HC Deb, 13 January 2015, Col 819.

%0 HC Deb, 13 January 2015, Col 810. See also Lord Faulks QC, Minister for State: 37KH FODXVH >3KLJKO\ OLNHO\
designed for the most part to bite on errors in procedure that are highly unlikely tohave FKDQJHG WKH HQG UHVXOW
Clause 64 would mean that the court, in the absence of other grounds of challenge, would not give permission or grant a

remedy so that the original decision would stand. This clause will help to ensure that judicial review focuses on matters

RI LPSRUWDQFH QRW RHKL Pebl 28Buly2HF K 46IDOLWLHYV ~

%1 See Watkins v Home Offid2006] UKHL 17 at [61] (Lord Rodger).

2)RU DQ H[DPSOH RI WKH QHHG IRU FDUHIXO V RJbowdbrQCrimal Gokrtd tQR GLIITHUHC
Solicitors Association) v The Lord Chancel[@d14] EWHC 3020 (Admin).

% In Livesey v Jenkinshe House of Lords considered the issue of when it is appropriate to set aside such orders,

concluding: 3, W ZLOO RQO\ EH LQ FDVHV ZKHQ WKH DEVHQFH Rl IXOO DQG IUDQN C

N M



NUO? The statutory language is designed to reflect the earlier common law position, and the

GHYHORSPHQW RI WKH QHZ VWDWXWRU\ IUDPHZRUN VKRXOG
approach to considerations of materiality. The use of this expression in Section 84 of the CICA

2015 suggests that the court should assess whether the flaw made no difference of substance, or

rather, no difference material in nature so as to affect the outcome in the case.

iii) Exceptional Public Interest

NUQOS The court can disregard the new duty to refuse permission or relief if it considers that it is

DSSURSULDWH WR GR VR IRU UHDVR @ XheReburtsHHaFdHIGn¢/ LRQDO S X|
recognised that the public interest may require a case to be considered even though the claimant
has not suffered any harm as a result of the decision in question:

A decision to refuse [a remedy] as a matter of discretion on the footing that the claim is

DFDGHPLF RXJKW QRW « WR EH PDGH ZLWKRXW VRPH DS!
DUJXPHQW ,Q D SXE O InfantDriay hdv®ad kHnpertanDpomQdbiring to

WKH FRXUWYV DWWHQWLRQ ZKRVH UHVROXWLRQ PLJKW EH
[claimant] himself has suffered no perceptible prejudice as a result of the decision in

question.”

Such public interest may include, for example, avoiding unnecessary litigation through an early
determination of an issue that is likely to affect a significant number of applicants in the
future,’® or a need to clarify the scope of certain powers of a state agency.’ It may also include a
desire on the part of courts to address an important question that might otherwise come before
them in the future.”

NUPT 7KH FRXUWY KDYH DOVR XVHG D pSXEOLF LQWHUHVWY FULWHUL

N®

D pVXIILFLMWIWWROQRPHHUMHWKH VWD QGL Q JofthE Sevddr OddiBAYW LQ VHFW
1981. In the Pergau Dam Casé Rose LJ proposed a number of factors to consider when

order which is substantially different from the order which it would have made if such disclosure had taken place that a

case for setting aside can possi EO\ EH P D GHS8JRIRIA 3, [16] (Lord Brandon). This standard has been

repeated on numerous occasions by the High Court and the Court of Appeal. See, e.g., Sharland v Sharlanf2014]

EWCA Civ95; Sv S (Rev Zp013] EWHC 991 (Fam); N v N (Rev 1)2014] EWCA Civ 314; Gohil v Gohil[2014]

EWCA Civ 274; Independent Trustee Services Ltd v GP Noble Trusted@it2]] EWCA Civ 195. See also for

example, in S v S (Rev 2}he High Court cited Livesey v Jenkins considering the issue of materiality in relation to the

impact of the non-disclosure of marital assets. The Court of Appeal in N v N (Rev 1onsidered whether a non-

GLVFORVXUH KDG EHHQ 3PDWHULDO” DQG ZKHWKHU LW KDG PDGH D 3VLJQLILFD
proceedings. In R (L) v Cumbria Constabulary WKH +LJK &RXUWTV LQWHUSUHWDWLRQ RI 3VXEVWDQ
understood as material in such a way so as to influence the weight of the remaining evidence. In FG Wilson

(Engineering) Ltd v John Holt & Company (Liverppbtd the court clarified that substantial differences are more than

SPLQRU GLVFUHSDQFLHV  LQ UHODWLRQ WR D FRQWUDFWXDO GLVSXWH

4 CICA 2015, s 84(1)(2B).

% R v Oxfordshire County Council, ex { P96] ELR 153. See also, e.g., Johnatty v Attornezeneral[2008] UKPC

55, [19] (whether thereis 3D SRLQW RI UHDO VXEVWDQFH \W\Bétrétafy oftbthte fodtheG WR EH DGGU L
Home Department, ex p Saléh999] UKHL 8. See also Fordham, Judicial Review Handboal" edn, Hart Publishing

2012) 4.6.4-4.6.5, and Anthony, Public Interest and Judicial Revieyaper presented at NICEM Conference, February

2010.

% See, e.g., R (Williams) v Secretary of State for the Home Departiiérits] EWHC 1268 (Admin).

7R (Jones) v Chief Constable of Cheslid@)5] EWHC 2457 (Admin) (on police powers).

®5 Y +RUVHIHUU\ 5RDG 0DJLVW U D W[H994] 18R KR2®Y, [297h]S % HQQHWW 1R

% R v Secretary of State for Foreign and Commonwealth Affairs ex p World Development Moveii®at] ®WHC

$GPLQ 6HH DOVR /DZ &RPPLVVLRQ up$GPLQLVWUDWLYH /DZ -XGLFLDO 5HYLH



assessing whether there is a public interest in granting standing: (1) upholding the rule of law;
(2) the importance of the issue raised; (3) the possibility that there will be another responsible
challenger; (4) the nature of the breach of duty against which relief is sought; and (5) the role of
the applicants (in that particular case) in giving advice, guidance and assistance regarding the
matters at hand. Similarly, the Supreme Court has emphasised that a rights-based approach to
standing should give way to an interest- EDVHG DSSURDFK EHFDXVH WKH

with the performance of thH FRXUWVY{ IXQFWLRQ RI SUHVHUYLQJ WKH UX!
DV LW UHTXLUHV WKH FRXUWV WR"H[HUFLVH D VXSHUYLVRU\ I

NUPN In R (Williams) v Secretary of State for the Home DepartmeatHigh Court discussed the
issue of public interest when continuing to consider an issue which had since become
hypothetical in nature.”' In deciding whether to exercise its common law discretion to hear the
claim, the court considered:

(i) [W]hether WKHUH ZDV DQ\ UHOLHI WKDW BbeR&&UE toltdse] UD QW H G
ZKR KDYH WR GHFLGH PDWWHUV VXFK DV WKLVYTY DQG

appropriate vehicle for providing that guidance.”

Finding that there was a public interest in proceeding with the case, the court considered seven
factors: (1) the fact that the people affected by the issue could be considered as a discrete
category; (2) the issue raised was not academic because many people could be affected by the
decision at issue; (3) the case was not completely fact sensitive; (4) the claimant had standing
and was directly affected by the administrative decision at the time they challenged it; (5)
permission had been granted and therefore the claim was clearly arguable; (6) the issue had only
become hypothetical because of a change in circumstances since the claim was lodged; and (7)
the issue was likely to require a judicial determination in the future.”

NUPO 6HFWLRQ RI WKH &-&$% FRQVLGHUV WKH pSXEOLF LQWHU

It specifies factors to which the court must have regard when making a determination regarding
whether proceedings are in the public interest, which reflect the jurisprudence, including: (a) the
number of people likely to be affected if relief is granted to the applicant; (b) the significance of
the effect on those people; and (¢) whether the case involves consideration of a point of law that
is of general public importance (See Chapter 4).

NUPP The public interest served by judicial review is considered elsewhere in this paper, including the
general public interest in ensuring that public authorities obey the law. In interpreting the new
discretion, the courts will have to consider what %xceptional ~ public interest means and what
difference this qualifier may make in practice.

para. 5.22. The Law Commission has also provided guidance as to factors that should be taken into account in relation
to standing in public interest challenges, some of which mirror those identified by Rose LJ, above.® These factors
include: (1) the importance of the legal issue; (2) the likelihood that such issue will be raised in other proceedings; and
(3) the availability of judicial resources.*’

" AXA General Insurance Ltd v Lord Advocate (Scotldaél) 1] UKSC 46, [169] (Lord Reed).

! Despite an acknowledgment by the court that Section 84 of the CJCA 2015 would introduce the concept of
SHIFHSWLRQDO" theXdufddidnol adifiddll y-hidwss its meaning.

2 R (Williams) v Secretary of State for the Home Departiidéits] EWHC 1268 (Admin), [55], quoting R v BBC ex
parte Quintavallg1998) 10 Admin LR 425.

3 R (Williams) v Secretary of State for the HdBepartmen{2015] EWHC 1268 (Admin), [57].




NUPQ During debate, the then Lord Chancellor and Secretary of State for Justice suggested that the

public interest exception is intended to go beyond the general interest in good administrative
decisio-PDNLQJ +H VXJIJHVWHG WKDW WKH B XiySRvddevikdd WKH 3H[FFE
the public interest exception.”* However, this exceptionality would not be over-rigorous in its

application.” Importantly, in some cases, the public interest would be served by allowing the

courts to consider even procedural breaches which otherwise would satisfy the test. These

ZRXOG LQFOXGH 3PDMRU IXQGDPHQWDO DQG ZRUUILQJ EUHDF¥
DQG FDVHV ZKHUH D SXEOLF ERG\ (SEODWDQWO\ IORXWHG WKH
managed and procedure handled, but it is likely that the ultimate decision would have been the

VDPH’

NUPR ,Q WKH ODVW VWDJHV RI WKH $FWfV SDVVDJH /RUG 3DQQLFN H

should approach the meaning of %xceptional " in Section 84 in a way similar to that adopted by
Lord Woolf CJ in R v Offer’® In that case, Lord Woolf examined the meaning of %xceptional
in relation to Section 2 of the Crime (Sentences) Act 1997, explaining that:

[The] rationale of the section should be highly relevant in deciding whether or not
exceptional circumstances exist. The question of whether circumstances are appropriately
regarded as exceptional must surely be influenced by the context in which the question is
being asked. The policy and intention of Parliament was to protect the public against a
person who had committed two serious offences. It therefore can be assumed the section
was not intended to apply to someone in relation to whom it was established there would
be no need for protection in the future. In other words, if the facts showed the statutory
assumption was misplaced, then this, in the statutory context, was not the normal situation

and in consequence, for the purposes of the section, the position was exceptional.”’

NUPC :KHUH D FDVH GRHV QRW LQYROYH WKH pPLVFKLHIT WKDW WHK

remedy, the case should be considered as exceptional. Given that the statutory purpose of
Section 84 is to eliminate those judicial review cases which are based on minor procedural
defects, Lord Pannick posited that all other types of cases should be considered within the scope
RI WKH FRXUWYV 3H[FHSWLRQDO SXEOLF LQWHUHVW " GLVFUHWL

NUP @ On this approach, it would remain open to the court to hear a matter involving minor procedural

N@

defects if there were additional reasons of public interest *of the sort identified above +that
justified such a course. It would also leave the broad discretion of the court intact in cases where
there may be a wider public interest in the case being determined, but where an issue may have
become academic or hypothetical. This approach would address the mischief which Section 84
was designed to meet, while respecting the constitutional purpose of judicial review and the
fundamental common law rights which protect access to the courts and to a remedy.

" HC Deb, 13 January 2015, Cols 821-22.
> HC Deb, 21 January 2015, Col 1343.

S HC Deb, 13 January 2015, Col 819.
""HC Deb, 13 January 2015, Col 821.

78 [2000] EWCA Crim 96, 79-81.

7 [2000] EWCA Crim 96, 79-81.

89 HC Deb, 21 January 2015, Col 1345.



D) IMPACT ON PROCEDURE

NUP? Section 84 could have a substantial impact on judicial review proceedings, especially at the
permission stage. If this issue arises at permission, the court will be under a statutory duty to
consider it. The unavoidable result is that the court will have to conduct some early inquiry into
the facts of the claim. However, there is nothing on the face of the statute that indicates the
degree of scrutiny which the court must apply at any particular stage in the proceedings. It
would be consistent with the intention of the measures #*to target technical errors while
preserving judicial discretion and the underlying purpose of judicial review =*to expect the
courts to tailor their approach to materiality according to the circumstances of the case and the
stage at which the issue is being considered.

NUPS The senior j XGLFLDU\ ZDUQHG DERXW WKH ULVN RI D pGUHVV UH
principally on materiality: 3SDQ REOLJDWLRQ WR IRFXV IXUWKHU RQ WKH

permission stage would necessarily entail greater consideration of the facts, greater (early) work

IRU GHIHQGDQWY DQG WKH SURVSHFW R'ITHsWdddéM wakHKHD UV D

shared by the Joint Committee on Human Rights, which cautioned that a full consideration of
the facts at permission stage would undoubtedly lead to greater cost and delay,* and by the
Bingham Centre for the Rule of Law in its own judicial review inquiry.*> This would, of course,
undermine the purpose of the reform.

NUQT The additional work associated with litigating the %highly likely ~ standard at the permission
stage must be considered in the light of further changes made by the CICA 2015, and changes to
legal aid remuneration for judicial review claims. The permission stage is likely to represent
quite an onerous prospect for claimants and their representatives. In determining how to deal
with the %highly likely ~argument at the permission stage, the court should take account of the
following factors:

X Under the legal aiG FKDQJHV WKH FODLPDQWY{V VROLFLWRUYV
SHUPLVVLRQ QR SD\Yf UXOH DQG ZLOO QRW QRUPDOO!

permission is granted, unless the court orders a permission hearing or a rolled-up
hearing.” As a result, the increased work involved in responding to a highly likely ’
DUJXPHQW PD\ EH XQGHUWDNHQ pDW ULVNT

X The CJCA 2015 provides that costs capping orders may not be made before the grant of

permission. This means that a non-SXEOLFO\ IXQGHG FODLPDQWTV

. 85
increased.

X In many cases, clear evidence will be required from the defendant before the court can
reach a conclusion on a submission that the error was not material.*® Such inquiry is not
normally appropriate at the permission stage."’

8 5HVSRQVH RI WKH VHQLRU MXGLFLDU\ WR Widitiad ReQiew BroposRIl$ foX VW LFHTV FRQ

Further ReformNovember 2013) paras. 21-22.

82 Joint Committee on Human Rights, The Implications for Accé V. WR -XVWLFH Rl WKH *RYHUQPHQW(YV 3

Judicial ReviewThirteenth Report of Session 2013-14, HL Paper 174; HC 868 (2014) para. 46.

83 Bingham Centre for the Rule of Law (Fordham et al), Streamlining Judicial Review in a Manner Consistenhilie
Rule of Law(2014) para. 5.8.

8 Civil Legal Aid (Remuneration) Regulations 2013/422, regulation 5A.

% Section 88(3) CICA 2015.

NR
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NUQN Cumulatively, these factors may severely handicap the judicial review claimant. Regardless of
which test is adopted at the substantive hearing stage, it is important that the claimant is not put
at a substantial disadvantage so as to be shut out altogether at the permission stage. This
supports a cautious approach to the %highly likely ~test if it arises at the preliminary stage. Such
need for caution was expressed by Ministers, who emphasised the importance of judicial
discretion in the interpretation and application of this new test:

If the court considered there was doubt, it would grant permission, as it does now. It
would be for the court to consider if the threshold is met.*

NUQO At permission stage, an application should only be refused if the court can confidently conclude,
without detailed inquiry, that the %highly likely” WHV W L \- ROX \¥ N EJ@®E Fourt is
unable to conclusively resolve the highly likely test in favour of the defendant, then it should
conclude that the question of outcome is arguable and grant permission.

8 R (London Criminal Courts Solicitors Association) v The Lord Chancglbr4] EWHC 3020 (Admin).

% R v Inland Revenue Commissioners, ex p National Federation €8plbyed and Small Businesses [Li282] AC

716,644A: *RQ D TXLFN SHUXVDO RI WKH PDWHULDO WKHQ DYDLODEOH WKH FRXUW
consideration turn outto EH D Q D U J X(Dipl@HLIJF; RV Bécretary of State for Trade and Industry, ex p

Greenpeace Ltf1998] Env LR 415, [418] (Laws J, referring to the Diplock test in Greenpeacas S PRVW FHUWDLQO\ WKH
JHQHUD.O UXOH"’

8 HC Deb, 27 March 2014, Col 437.

¥ See, e.g., R (Mencap) v Parliamentary & Health Servidebudsman [2010] EWCA Civ 875, [15]; R (Ewing) v

Office of the Deputy Prime Ministg2005] EWCA Civ 1583, [43].
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CHAPTER 2: Financial disclosure and judicial review

A) INTRODUCTION

OUN Sections 85 and 86 of the CICA 2015 introduce a new duty on judicial review claimants to
disclose information about the funding of their claim before proceedings are begun. This may
LQFOXGH LQIRUPDWLRQ DERXW WKLUG SDUWLHV IXQGLQJ RU
then be required to take this information into account in considering whether to make any costs
orders. These provisions will be supplemented by rules of court which will provide more detailed
information on the kind of information to be disclosed, the means of disclosure and the use of the
materialprovLGHG WR WKH FRXUW 3WKH 5X0OHV’

OUO In July 2015, the Government opened a consultation: Reform of Judicial Review: proposals for

the provision and use of financial information the rules of court that will govern the financial

information to be disclosed by judicial review claimants and applicants for costs capping orders
SXUVXDQW WR VHFWLRQV DQG Rl WKH &-&%The SWKH
Consultation Document proposes that disclosure, including disclosure in respect of third party

information, will be by way of a statement of truth by the claimant in any proposed judicial

review. It provides limited additional guidance on the kind of information which might be

required and might suggest that claimants are under a duty to disclose financial information about

third parties even in circumstances where there is no likelihood that the court may make a third

party costs order against them.

OUP The application of these measures in a manner consistent with the fundamental common law right
of access to justice, the right to a fair hearing and the right to respect for private life guaranteed by
Articles 6 and 8 ECHR (and the Human Rights Act 1998) will be important to ensure that these
measures do not operate as a disproportionate deterrent to claimants seeking to challenge the
unlawful behaviour of public authorities.

OUQ Measures designed to improve recovery of costs should not ultimately be used to limit access to
judicial review only to those with substantial independent means by deterring others from
pursuing litigation even where their claims are strong. As access to legal aid is restricted and the
CJCA 2015 introduces new limits on costs protection, it is likely that individuals and groups
without significant funds will explore other avenues of support for litigation, including public
interest litigation. If the mechanism for the handling of information in connection with the
recovery of costs, including against third parties, is overly broad or unclear, these avenues are
likely to be similarly constrained. As explained below, we are concerned that uncertainty about
the application of these measures may have an unintended chilling effect on the funding of
charities and not for profit organisations who conduct litigation and on their ability to bring public
interest cases in practice.

OUR This Chapter provides an introduction to the new financial disclosure provisions in Section 85 *
86, which may inform the drafting of the Rules by the Rules Committee and the interpretation of

% Cm 9117, Reform of Judicial Review: Proposals for the provision and use of financial informatle2015:
https://consult.justice.gov.uk/digital-communications/reform-of-judicial-review-proposals-for-the-provis. A full
consultation response has been prepared by JUSTICE and the Public Law Project: http:/justice.org.uk/judicial-review-
claimants-and-financial-disclosure-cm-9117/.
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these provisions.

B) BACKGROUND

OUC 6HFWLRQ DPHQGV VHFWLRQ RI WKH 6HQLRU &RXUWV $FV

no application for judicial review will be granted leave unless the applicant has sufficient interest

DQG KDV 2SURYLGHG WKH FRXUW fhandnl§ oDthg \aphl@atiRdiDiV LR Q DERX
VSHFLILHG LQ UXOHV RI FRXUW IR Oh¥idtmBixnvBIR/spedifiédll WKLV SDU
in the Rules and may include:

a) information about the source, nature and extent of financial resources available, or
likely to be available, to the applicant to meet liabilities arising in connection with the
application, and

b) if the applicant is a body corporate that is unable to demonstrate that it is likely to
have financial resources available to meet such liabilities, information about its
members and about their ability to provide financial support for the purposes of the
application.”’

OU@ The Rules may set a level of financial support below which disclosure of financial information

about third parties will not be required.”” This provision was introduced at a late stage during the
$FWJV SDVVDJH DQG ZzDV LQWHQGHG WR DGGUHVV FRQFHUQV D
provisions in practice.”” The consultation proposes that this threshold should be set at £1500.

OU? The effect of these measures is to remove the discretion of the High Court (and of the Upper

Tribunal) to grant permission to apply for judicial review unless certain financial information, to
be specified in rules of court, has been provided by the claimant.

OUS 7TKH SUHFLVH LQIRUPDWLRQ WKDW PD\ Hnfbrvaohl BbodtltheG LQ WKH

N7

source, nature and extent of financial resources available, or likely to be available, to the

applicant ~ to meet its litigation liabilities”” (emphasis added). Information may be sought where

the applicant is a corporate body that cannot demonstrate it is able to meet its own litigation

liabilites SDERXW >WKH FRUSRUDWH ERG\{V@ PHPEHUV DQG DERXMW
support for the purposes of the application "*° The Rules are not required to set a threshold level

of financial support beneath which members need not be identified (although there is nothing to

prevent the rules committee specifying such a threshold, for example if it considered one

necessary to meet the overriding objective of the rules).

1 Sections 31(3A) and 31(3B) SCA 1981.

92 Section 31(3B).

S HL Deb, 21 Jan 2015, Col 1343. The Minister, Lord Faulks QC, reported to Parliament that the Government had

3 O L &\ EbQrerns raised about this provision, particularly on the potential for a chilling effect on small
FROQWULEXWRUV’

*TKH ... WKUHVKROG ZDV LQFOXGHG LQ WKH *RYHUQPR&flof SURPLVHG FRQV
Judicial Review: proposal®r the provision and use of financial informatiofee pp. 16-17. Subsections 85(3) and (4)
make equivalent amendments to section 16(3) of the Tribunals Courts and Enforcement Act 2007, to achieve the same
result in respect of judicial review applications brought in the Upper Tribunal.

%5 Section 31(3A)(a).

% Section 31(3A)(b).



OUNTSection 86 requires the court or tribunal to have regard to the information filed pursuant to section
85 of the CJC Act, 3 >Z@KHQ WKH +LJK &RXUW WKH 8SSHU 7ULEXQD
determining by whom and to what extent costs of and incidental to judicial review proceedings
DUH WR EThe St Gust 3SFRQVLGHU ZKHWKHU WR RUGHU FRVWV WR
than a party to the proceedings, who is identified in [the information referred to in section 86(3)]
as someone who is providing financial support for the purposes of the proceedings or is likely or
DEOH W.R GR VR’

OUNNMection 88(5) is concerned with financial disclosure by applicants for costs capping orders (see
Chapter 4, below). The information disclosed pursuant to Section 88 will be used by the courts to
determine whether (a) in the absence of a costs capping order, the applicant would withdraw the
application for judicial review or cease to participate in the proceedings, and would be acting
reasonably in so doing;” and (b) whether to make a costs capping order and if so what the terms
of the order should be.” Applicants for costs protection under the common law are expected to
provide financial information about their resources. However, Section 88 mirrors the provision in
Sections 85-86, permitting rules of court to make provision for the disclosure of information
about sources of funding available from third parties + RU HOAWWR EH BiNcRDdifgDEOH’
information about members of corporate bodies.

OUNQhese new statutory provisions for disclosure are potentially very broad and could have an
intrusive impact on potential claimants and their access to judicial review. Importantly, both
introduce a procedural requirement which attaches to personal information not only about the
litigant, but about third parties. The Rules may require some degree of speculation about future
sources of funding (likely to be available); a broad reading of this requirement may create an
inappropriate degree of uncertainty and could create a disproportionate deterrent to litigation in
practice.

C) INTERPRETING THE NEW RULES

OUNRMAgainst this background, it is important that the interpretation and application of these statutory
provisions and the drafting of the associated rules of court on financial disclosure are interpreted
in a manner consistent with the limited purpose of the legislation, the right to respect for private
life (Article 8 ECHR) and the right to a fair hearing as protected by Article 6 ECHR and the
common law.

i) Purpose of disclosure

OUNQhe rationale for the provision of financial information pursuant to sections 85 and 86(1) was
clearly articulated by the Government during the passage of the Bill. For example, the Minister,
Lord Faulks QC, explained:

7 Section 86(1).
%8 Section 88(6)(b)and(c).
% Section 89(1)(a).
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These clauses do not introduce any new principles concerning the costs liability of non-
parties. Their purpose is to increase transparency, so as to allow the courts to exercise
their existing powers and discretion more effectively.'”

These clauses should not cause anyone to pay costs who would not do so under the
current law, except those who should but of whom the court is unaware.'""

OUNR’he purpose of the provisions is merely to increase the information available to the courts to
enable them to use their existing powers to make non-party costs orders, not to increase the class
of people against whom such orders should in principle be made.

OUNQhe purpose of disclosure accompanying an application for a costs capping order is to provide the
court with information on whether the litigation might be funded sufficiently by a third party in
order to allow it to proceed without costs protection.

i) Disclosure and the right to private life

OUN@he provision of personal financial information as a condition for accessing the judicial review
court (either as a pre-condition to permission pursuant to section 85, or as a pre-condition to a
costs capping order pursuant to section 88(5) will engage Article 8 ECHR.

OUN"Article 8 of the ECHR protects the right to private life, including the protection of personal
information. Interference with that right is permitted by Article 8(2) but only to the extent that
such interference (a) is in accordance with the law; (b) pursues a legitimate aim; and (c) is
necessary in a democratic society. The compulsory provision of financial information to tax
authorities has been held to be an interference with the Article 8(1) rights, only justified if the
information is needed for tax purposes, and its collection is in accordance with law and is not

disproportionate.'”

OUNShe aim of these measures +tWR HQVXUH WKDW LQIRUPDWLRQ LV DYDLODEOH
to make third party costs orders, where appropriate tmay be legitimate (in so far as it protects the
rights of others by permitting the recovery of litigation costs against those who have instigated a
claim). However, the disclosure requirements imposed on claimants must be tailored to meet that
aim in order to be proportionate to the interference with individual rights which they pose. We
consider the application of these measures, and proportionality, in some detail, below.

10 HL Deb, 30 July 2014, Col 1606: http://www.publications.parliament.uk/pa/ld201415/ldhansrd/text/140730-
0001.htm#14073046000328.

"HL Deb, 30 July 2014, Col 1612.

102 X (Hardy-Sprlet) v Belgium(Application no. 8904/82) European Commission. For a summary of the case law on

the collection and retention of information by the state, see S & Marper v United Kingdor(Applications nos. 30562/04

and 30566/04), [66] +[125].
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iii) Disclosure, access to the courts and the right to a fair hearing

OUOTAs a procedural barrier to access to justice, the new disclosure requirements will engage the right
to access the courts protected by the common law and the right to a fair hearing protected by
Article 6 ECHR.'”

OUON he fundamental right of access to the courts at common law is long recognised.'”* Restrictions
on access to a court must be compatible with the essence of that right. This principle will
XQGHUSLQ WKH FRXUWYfV LQWHUSUHWD W heRapplicdtioddKabkyVH QHZ V
rules designed to implement them. Only express zcrystal clear tstatutory provision will displace
the common law right, which is a fundamental aspect of the rule of law safeguarded by the

common law.'®

OUOOn Fayed v Wited Kingdom(Application No: 17101/90), the European Court of Human Rights
emphasised that the right to a fair hearing protected by Article 6 ECHR includes a right of access
to court:

a) The right of access to the courts is not absolute but may be subject to limitations which
DUH SHUPLWWHG E\ LPSOLFDWLRQ VLQFH WKH ULJKW RI D
regulation by the State, regulation which may vary in time and in place according to the
QHHGY DQG UHVRXUFHV RI WKH FRPPXQLW\ DQG RI LQGLY

b) Inlaying down such regulation, the Contracting States enjoy a certain margin of
DSSUHFLDWLRQ EXW WKH ILQDO GHFLVLRQ DV WR REVHU"
rests with the Court. It must be satisfied that the limitations applied do not restrict or
reduce the access left to the individual in such a way or to such an extent that the very
essence of the right is impaired.

¢) A limitation will not be compatible with Article 6 if it does not pursue a legitimate aim
and if there is not a reasonable relationship of proportionality between the means
employed and the aim sought to be achieved.

OUOHMhe requirement to disclose personal financial information in order to secure access to the court
has been expressly recognised by the Court of Appeal as having a chilling effect on FODLPDQWV {
willingness to bring judicial review proceedings, precisely because it is so invasive of privacy. In
R(Garner) v ElImbridge Borough Council and anothie Court of Appeal considered an appeal
against the refusal of the Administrative Court to grant a Protective Costs Order.'” The issue
UHVXOWHG IURP WKH FODLPDQWYTY HYLGHQW UHOXFWDQFH WR

The more intrusive the investigation into the means of those who seek PCOs and the more
detail that is required of them, the more likely it is that there will be a chilling effect on

103 Article 6(1) of the European Convention on Human Rights provides that: 3,Q WKH GHWHUPLQDWLRQ RI KLV F
obligations ..., everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial

tribunal establishedby OD Z ~

1% Raymond v Honey1983] 1 AC 1; R v Lord Chancellor, ex p. Withai998] QB 575.

195 See for example, The Queen (on the application of) The Children's Rights Alliance for England v Secretary of State

for Justice[2013] EWCA Civ 34.

106120101 EWCA Civ 1006. See Chapter 4 on costs capping orders.

ON



the willingness of ordinary members of the public (who need the protection that a PCO

would afford) to challenge the lawfulness of environmental decisions.'”’

OUOQhe phenomenon that the Court was considering in Garner, and which it decided would have a
chilling effect on the willingness of members of the public to bring judicial review proceedings,
ZDV WKH IRUFHG GLVFORVXUH RI D FODLPDQWTV ILQDQFLDO FLLUL
was only going to be disclosed in private to the Legal Services Commission, and could be
considered by the court sitting in closed session. Yet, subject to the rules to be promulgated by the
Civil Procedure Rules Committee, the features that caused the Court of Appeal to observe a
chilling effect will apply, pursuant to section 85, in every judicial review case.

OUOHSection 85(1) CICA 2015 creates a new barrier to the grant of permission to apply for judicial
review. It is by its very nature a barrier to the determination of a claim, and so engages Article
6(1). Disclosure pursuant to both sections 85 and 88(5) may constitute interference with the right
of access to the court protected by Article 6(1) of the European Convention on Human Rights and
by the common law. The implementation of these measures must address the chilling effect
identified by the Court of Appeal in Garner, which may deter both claimants for judicial review,
and applicants for costs capping applications (which are required only where the judicial review
claimant could not otherwise access the court).

D) APPLYING THE NEW DISCLOSURE RULES

OUOVhile the disclosure of financial information prior to permission and for the purposes of securing
costs protection serves different purposes, there are a number of factors which will be relevant to
the making of rules pursuant to Sections 85 %86 and to the interpretation and application of these
provisions in a manner consistent with the right of access to the court and the right to respect for
private life.

i) Proportionality and the legitimate aim of disclosure

OUO@ny ambiguity in these broad statutory measures, including in the exercise of any discretion in
setting the scope of the Rules and by the court in their application, should be interpreted to tailor
disclosure to the purpose served by each of the relevant measures, in so far as that purpose serves
a legitimate aim. In respect of Section 85 this must mean that the disclosure duty is limited to
such information as might enable the court *at the time it is considering making an order for
costs in judicial review proceedings =*to identify those against whom a third party costs order
might be made.

OUOhe case law on non-party costs orders makes it clear that such orders will generally only be
made against those who control litigation and those who stand to benefit substantially from it.
33XUH” RU SKLODQWKURSLF IXQGHUV VKRXOG QRW EH GHWHUU

1% The case was an environmental challenge to which Article 9(4) of the Aarhus Convention applied. This provided

WKDW WKH SURFHHGLQJV PXVW QRW EH 3SURKLELWLY H&,indefShikhyY LYH" 2Q DSSH
ZKDW ZRXOG EH 3SURKLELWLYHO\ H[SHQVLYH LQ WKDW FDVH WKH FRXUW VKR
the resources available to that particular claimant), or an objective test, which could be applied to all claimants,

regardless of their financial circumstances. He concluded that a purely subjective test would have a deterrent effect.

oo
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personal details provided to the court. ™ This is particularly important given the crucial role of

judicial review in the maintenance of the rule of law.

OUOMinisters stressed that the new disclosure duty was not, in any way, designed to change the
FRXUWY{YV DSSURDFK WR WKLUG SDUW\ FRVWYVY RUGHUV 7KLV L

The 2015 Act neither affects the law on when costs should be awarded against a third
party nor creates any requirement for a particular level of funding to have been secured
before permission can be granted.'”

OUPTIn so far as these measures can be applied consistently with the common law and the ECHR, they
PXVW EH OLPLWHG WR VXFK GLVFORVXUH DV PLJKW UHDOLVW
Rules that fail to distinguish between funders who have a direct financial interest in the
proceedings, and funders who have no such interest, and between those who exercise control over
the litigation and those who do not will be disproportionate, and will go beyond what is required
to fulfil the legislative purpose. This approach appears consistent with the purpose of the
provisions. As Ministers explained:

To be clear, our intention is to ensure that when a weak claim is brought, those who
control and fund it should not be able to hide from proper cost liability.'"’

As the courts have made clear, [costs] awards against a non-party would be exceptional
and require a strong degree of control and funding of, and potential to benefit from, a
judicial review...These clauses should not cause anyone to pay costs who would not do so

111
under the current law.

OUPNI'he Rules should take into account the specific characteristics of judicial review litigation: unlike
the private law cases in which the case law on non-party costs orders has been developed, every
citizen has an interest in judicial review proceedings, insofar as the proceedings may vindicate the
rule of law. If any interest in the outcome, however remote, were capable of attracting a third
party costs order, it would have the consequence of deterring challenges to unlawful public action
which might serve the greater public interest. As Lord Diplock *considering restrictive rules on
standing *explained:

It would, in my view, be a grave lacuna in our system of public law if a pressure group,
like the federation, or even a single public-spirited taxpayer, were prevented by outdated
WHFKQLFDO UXOHV >«@ IURP EULQJL urt W WidicRW WHU WR

rule of law and get the unlawful conduct stopped.'"”

198 See for example, Hamilton v Al Fayed (No Z2003] QB 1175.

19 Consultation Document, para. 19. See also HL Deb, 30 July 2014, Col 1608, *\WKHVH FODXVHV«GR QRW LQWU
new principles concerning the costs liability of non-parties. Their purpose is to increase transparency, so as to allow the

FRXUWV WR H[HUFLVH WKHLU H[LVWLQJ(ISREHMIKLVMDPQG GLVFUHWLRQ PRUH HIIF
"0HC Deb, 27 March 2014, Col 453 (Shailesh Vara MP, Minister for State). He further emphasised this connection

between the new disclosure provision and the existing power of the courts to make costs orders against third parties:

32XU FKDQJHWH2WRDWH@XESWFLDO UHYLHZY FDQQRW EH EURXJKW LQ D ZD\ WK|
FODLPDQWY OLDEOH IRU WKHHE B¢t 1) SRR WIRNCHFRY WY LI WKH\ ORVH’

"THL Deb, 30 July 2014, Col 1612 (Lord Faulks QC).

12 1982] AC 617, [644].
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OUP@or example, judicial review proceedings to challenge the closure of a hospital may attract

funders with different degrees of interests in the outcome, from a funder who might wish to
ensure the continuity of their own treatment or that of a family member, to a concerned member
of the local community or a concerned member of the wider public. All could be said to have an
interest in the outcome. Yet none should be deterred from seeking to uphold the rule of law. The
Rules should limit disclosure to information about those acting to control or direct the litigation,
or with a high level of personal interest, properly expressed as a financial interest in the
proceedings. Any more intrusive approach would not serve the stated purpose of the CICA 2015
and could be damaging to the rule of law.

OUPHRUnfortunately, the proposed approach in the Consultation Document eschews this approach. It

provides little further information for claimants or possible funders of litigation on the kinds of
information required and echoes the broad language of the underlying primary legislation. Quite
aside from the question whether this kind of ill-defined duty might appropriately attach to a
statement of truth, the breadth of this potential requirement will have a significant deterrent,
chilling effect on potential judicial review claimants and may be unlawful.

OUP[’he Rules should similarly link the disclosure related to costs capping application to the purpose

for which it is to be used. In the case of Section 88, that information is provided for the purposes
of identifying whether any third party might be funding or likely to fund the litigation. Only
information about individuals committed to funding the litigation should be subject to disclosure.

OUPRI'he Consultation Document suggHVWYV WKDW WKH FRXUW 3ZLVKHV

might seek further capital from its members if [it] were to face costs at the end of the
S UR F HHGTh@dV ho precedent for the court to take such an approach to third party costs,
nor arguably would it be permissible for the court to go behind the corporate veil where members
are not controlling the litigation and do not stand to benefit from it. It would not be appropriate
for the Rules to propose this approach without clear parliamentary direction. Parliamentary
authority to make new Rules for the purposes of disclosing information about funds available or

WR FRQVL

SOLNHO\ WR EH DYDLODEOH”™ WR D OLWLJDQW FUHDWHYVY DQ H[WU

such a step.

OUPQny broader, or more speculative approach could have a deterrent effect inconsistent with the

purpose of the costs capping provisions. There are two particular aspects of both Section 85 and
88 which require close consideration.

a m-JLFMzZ UP CF BWBJMBCMFn

%DAH#4&%3H2RBB)%04'&%3"+,%.4)3.12#

OUP@h relation to Section 85(2), while it may be proportionate to require information about existing or

oe

committed funders of judicial review claims to be provided to the court, it would in our view not

be proportionate to identify DQ LQGLYLGXDO DV EHLQJ SOLNHO\ WR™ FRQWULE
RU D UHVRXUFH DV 3OLNHO\ WR EH DYDLODEOH"™ XQOHVV WKHUH

D FRQWULEXWLRQ ZRXOG EH 2OLNHO\" WR EH P& Hr
organisation is not controlling or directing the litigation, it is difficult to envisage circumstances
in which funds that have not already been committed to funding litigation (albeit perhaps

113 Consultation Document, para. 99.
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FRQWLQIJHQWO\ FRXOG EH UkfQdnak:Q@ Wén-PdiRy cdét dtdel RXtheW TV G LV |
Minister emphasised during the passage of the Act that this duty should not be overly onerous or
speculative:

An applicant will not be required to provide a forensic breakdown of their financial
position, but will be expected to provide sufficient information for the court to know the
actual or intended sources of funding for a claim.'"

OUPt should not be necessary to require the claimant to speculate about financial resources that may
or may not accrue in the future. Not least, if the duty of disclosure is discharged through a
statement of truth, any claimant would be well advised to inform the court of any material change
of circumstances. Similarly, this duty should not extend to funders who provide resources to a
claimant for another purpose, such as a charitable donor who provides funds to a charity claimant
for unrestricted use. Only a commitment to support a particular claim should attach to the
requirement to disclose. A broader, speculative obligation could provide not only a
disproportionate deterrent to litigation but also a deterrent to donations to organisations which
might pursue judicial review claims.

%%oBHA&%3"+??E+9%.4)3. 12#+",+4 3 &.+823&#4&%3"

OUP®XA similar approach should be adopted in respect of information provided in any application for a
costs capping order pursuant to Section 88. In line with current practice in relation to Protective
Costs Orders, applicants should be required to give an accurate picture of their assets and
liabilities, and those contingencies of which the applicant is aware. As with any other judicial
review claimant, an applicant for a costs capping order has a duty of full disclosure, which will
require him or her to update the court with any relevant changes to the financial information
lodged with the application. To require more speculative information than this to be provided
would be unnecessary, unclear and unduly onerous.

OUQTAny other construction would require the provision of information irrelevant to the making of an
order, beyond the scope of the purpose of the statute and disproportionate to the legitimate aim
which it serves.

b) Corporate bodies, third parties and members

OUQN he requirement to disclose information about the members of corporate bodies is broadly cast. In
practice, if this measure is not similarly linked to the statutory purpose for which the disclosure is
required, there is a real danger that the measure will be disproportionate and open to challenge.
By requiring information about members and their ability to be provided without any clear link to
the likelihood that members might be willing to pay for the litigation, or reasonably liable to be
subject to a third party costs order, or relevant for purposes of a costs-capping order, this
disclosures goes beyond the statutory purpose of the Act and its legitimate aim. In respect of both
Section 85 and 88 disclosure; it would be disproportionate to require the disclosure of information
about members who are not already committed personally to funding the claim, controlling the
litigation (beyond their ordinary duties to the organisation) or directly benefiting from it.

14 HC Deb, 27 March 2014, Col 447.
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OUQQhe broad power to require information to be disclosed in these circumstances departs from the
ordinary respect accorded to the corporate veil. While the Rules may provide for members
information to be disclosed, this departure provides another reason why disclosure should be
limited to information necessary to meet the statutory purpose. Corporate governance structures
vary significantly from on organisation to another. A corporate body may be a single shareholder
entity, where the only member is itself a company, or a charity or a not for profit entity where the
members are the Trustees or the Board of the organisation (i.e. volunteers who have no financial
interest in the corporation or the litigation). Equally some membership organisations treat all of
WKHLU VXEVFULEHUV DV 3PHPEHUV™ RI WKgbvériandeS RVMBIBWH ERG\ |F
the information which the Government proposes should be disclosed may relate to Trustees and
may be held by Companies House or the Charities Commission, it might equally relate to
thousands of individual subscribers.

OUQRA broad application of the requirement to provide members information may have a particularly
chilling effect on charities and not for profit organisations who litigate in public interest cases,
their trustees and donors. Without certainty about the degree of disclosure required about the
RUJDQLVDWLRQYV PHPEHWDWDRG KKRZDWHKIFW L@QKRUFRXUWTV FRQ\
party costs orders, Boards may find the litigation risk for the organisation, its members and
donors untenable.

OUQQhe Consultation Document queries whether charities should be treated differently for the
SXUSRVHV Rl GLVFORVXUH RIWRIH R&dak \sffong @ddards FoD tédeR Q
provisions to be applied with caution to all applications for judicial review, if there is no direct
link in the Rules between the information to be provided and the power of the court to make a
third party costs order, there are arguably strong policy reasons for charities and not for profit
organisations to be treated differently. The effect of introducing an ill-defined risk that personal
financial information might be disclosed, or a new potential liability for third party costs, might
act as an unwarranted deterrent to those seeking to volunteer their time to charities and not for
profit organisations who might litigate. Charities, in addition, are regulated by charities law,
which binds the members and trustees of any charity. These obligations create a particular
LQFHQWLYH RQ PHPEHUV RI FKDULWLHV WR DFW UHVSRQVLEO
objectives and reduce the likelihood that the members might act unconscionably in their conduct
of litigation.

ii) Uncertainty and the chilling effect

OUQRn order for any interference with the right of access to court or the right of privacy to be justified,
WKH UHOHYDQW PHDVXUHV P XV WIh& dttefrenQeffdde 6fRhd GnbnQ@dF H ZLWK OD
disclosure provisions is aggravated by lack of clarity on the face of sections 85(2) and 88(5) about
precisely what is required of claimants and applicants for costs capping orders in judicial review
proceedings. We consider that any rules that are made pursuant to the provisions should provide
judicial review claimants with certainty about what is required of them to minimise this chilling
factor. If the Rules are so unclear as if to ensure that the disclosure duty effectively operates as a
broad discretion on the court to seek information, it may not be sufficiently proscribed as to be 'in
accordance with law'. The Consultation Document does not propose that the rules will provide

115 Consultation Document, para. 56.
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any detail on precisely the kind of information that should be provided to the court.''® If the
Rules are uncertain or broadly drawn, they may compound the deterrent effect of these measures.

iii) Processing information and proportionality

OUQQhe Consultation Document provides that the material will be held by the court and not published
orpovLGHG WR WKH RWKHU SDUWLHY LQ D FODLP :KLOH WKH F
relevant, it cannot be determinative. As the court in Gardnerexplained:

The possibility that the judge might, as an exercise of judicial discretion, order that the
public should be excluded while such details were considered would not provide the
requisite degree of assurance that an individual's private financial affairs would not be

exposed to public gaze if he dared to challenge an environmental decision.'"”

OUQ@ is yet far from clear how the financial information disclosed will be processed when it is
provided to the court. The mechanics of disclosure will be highly relevant to its legality.

6 Consultation Document, paras. 51 +52.
720101 EWCA Civ 1006, [51]
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CHAPTER 3: INTERVENERS AND COSTS

A) INTRODUCTION

PUN  Section 87 of the CICA 2015 FUHDWHY QHZ VWDWXWRU\ UXOHVouRU LQWHL
and the Court of Appeal. There are two key features. First, broadly replicating existing practice,
the Act makes clear that interveners will not generally be able to recover their own costs except
in exceptional circumstances.''® Secondly, it creates a new duty on courts to order costs against
interveners in any court lower than the Supreme Court if any of four conditions are satisfied.
This is a significant shift away from existing practice, where the court retains a discretion to
award costs, but orders against third parties granted permission to intervene by the court are
rare. The court will retain the discretion to waive the duty to order costs LQ 3SH[FHSWLRQD¢
FLUFXPV W RImtinihg whether there are exceptional circumstances, the court must
have regard to such criteria as may be specified in rules of court. The interpretation and
application of the new statutory costs regime is the subject of this section.

B) BACKGROUND
i) Interventions and the public interest

PUO The ability of third parties to the litigation to place material before the court without being
joined in the dispute is well recognised. In proceedings for judicial review, %ny person "~ may
apply to the court for permission to either file evidence or make representations at a hearing.'"

PUP It is exceptionally rare that individuals who have a direct interest in a case will be granted
permission to participate as an intervener. In these cases, it is more likely that the person or
organisation will be joined as an interested party.'” Instead, interveners generally seek
permission to place material before the court in the public interest, thereby assisting the court in
determining a legal issue with significance beyond the narrow dispute between the parties.
These include public authorities and Government departments, regulatory bodies and public
agencies, and charities and non-governmental bodies with particular expertise and understanding
of the issue before the court. In E (A Child) v Chief Constable of the Royal Ulster Constabulary
Lord Hoffmann explained that interveners are granted permission 3n the expectation that their
fund of knowledge or particular point of view will enable them to provide the House with a

more rounded picture than it would otherwise obtain. **'

18 Section 87(3)-(4).

19 CPR 54.1 7(1). See also Practice Direction 54A. In the High Court, this application is by way of a letter to the court,
identifying the applicant and their reasons for seeking to intervene (See Practice Direction 54A, 13.3). In the Court of
Appeal, the application is pursued by letter or, more frequently in recent practice, in an application notice (CPR 52
makes no clear provision for third party intervention. Practice on the initiation of interventions remains unclear. In
practice, interventions are sought by way of a letter, following the practice in Part 54 applications, or by way of a
formal application under Part 23). The Supreme Court rules make express provision for the consideration of
intervention applications, including by Government bodies and non-governmental organisations acting in the public
interest, and other bodies with an interest in the proceedings (Rules 15 and 26, Rules of the Supreme Court 2009).

120 CPR 19. Cases where individuals with a direct, personal interest in the proceedings have been permitted to act as an
intervener have been very rare. In Inntrepreneur Pub Company and Others v Crefl96] UKHL 38, Visa was
permitted to intervene in a dispute about a conflict between decisions of the European Commission and the Court of
Appeal. In EM (Lebanon) v Secretary of State for the Home Departif#08] UKHL 64, the court permitted
representations to be made by intervention by the 12 year old son of a person due to be removed from the UK.
121120081 UKHL 66, [2009] 1 AC 536, 1. In 1996, JUSTICE and the Public Law Project explained: 3>, @ Q WKH FDVH RI D
public interest intervener those interests will not be like those of a directly affected party who ought to be brought into
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PUQ Whether an intervention is permitted is entirely within the discretion of the judge. Interveners
may apply for permission to appear at the hearing and make oral submissions, or might limit
their application to written submissions alone. The judge can set conditions on the scope of the
intervention, and may also consider any objections to the application raised by the parties or any
submissions in support. Limitations can include restricting the length of submissions from
interveners or directing that permission is given only for written material to be produced. This
material can also be limited by the terms of the permission granted, and, for example, an
intervener might be permitted to produce evidence but not empowered to make legal
submissions on its relevance.

PUR TOWHUYHQWLRQV KDYH SURYHG YDOXDEOH WR VHQLRU MXGJHV
XQFRPPRQO\ LW EHQHILWYV IUR.WS@&&I&l@é.x@JudﬁbﬁﬂﬁBWdﬁésiJG SDUWLH
Hale has said:

Once a matter is in court, the more important the subject, the more difficult the issues, the
more help we need to try and get the right answer [ « ] [F]rom our - or at least my - point
of view, provided they stick to the rules, interventions are enormously helpful.'”

i) Costs and interventions

PUC Courts have always had the power to make an order as to costs against any intervener.
Historically, the general approach of courts in England and Wales has been to treat the costs of
an intervention as costs in the case (in practice, the losing party pays their own and the other
SDUW\TV FkhaMtibh\andRrbpiSsentation). The court did however retain the discretion to
order costs, particularly where an intervener effectively steps into the shoes of one or other of
the parties. For example, in R (Barker) v London Borough of Bromleyosts order was made
against the Secretary of State. His intervention joined an appeal which sought to argue against a
defect in regulations which bound the respondent local authority, but for which the Minister had
been responsible. The Secretary of State had run his intervention as if he had been joined as a
party to the case and it was proper that the costs of the appeal should be met jointly with the
local authority.'** This practice was reflected in the Rules of the Supreme Court in 2009.'*

the proceedings under one or other [procedural rules]. Rather the interests in question are likely to consist of a defined,

and no doubt emphatic, policy stance as regards the subject matter of the issue being considered. We would once again

emphasise that it is of the greatest importance to differentiate an interest of this kind from the personal interest of a

SDUW\ ZKRVH SRFNHW RU OLEHUW\ LV DIIHFR¢HSTEE dod BdPRULiyIlaR Q WDNHQ E\ D SX
Project, A Matter of Public Interest,996, p. 22).

2 5EHVSRQVH RI WKH VHQLRU MXGLFLDU\ WR WXidicidl R&/leW:\Widposals foX VW LFHIV FRQV)
Further ReformNovember 2013, para. 37.

12 Baroness Hale, Who Guards the Guardian®iblic Law Project Conference: Judicial Review Trends and Forecasts

(October 2013): http://www.publiclawproject.org.uk/resources/144/who-guards-the-guardians. See also Sir Henry

Brooke, Interventions in the Court of Appe@2007] PL 402. Judges have not been slow to criticise interveners whose

contribution to a case has been of limited value. See for example R (Burke) v General Medical Coun¢005] EWCA

Civ 1003, [82]. In that case, the issues in the claim had expanded before the High Court, in a broad judgment by the

then Mr Justice Munby, and those broader issues were addressed by a wide range of interveners (there were 10

interventions in the case). The Court of Appeal decided that the appeal could be determined on a limited basis, and the

court indicated its regret that the case had expanded inappropriately.

124120061 UKHL 52, [32] #[33] (Lord Hope). See also, R (E) v The Governing Body of JFS and ottj2é§9] EWCA

Civ 681, [4]. In that case, the United Synagogue was granted permission to intervene, but in practice played the primary

role in opposing the claim. The Court of Appeal determined accordingly that it should meet the costs of the case.

125 Rule 46(3), Rules of the Supreme Court 2009.
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7KH FRXUWVY WUHDWPHQW RI LQWHNVXUHH) RU WV ARMMHULYW Q B UR
contribution to the public interest and their conduct during the litigation. The common law

approach to costs reflects the value of reasonable intervention to the court by requiring that

interveners must be in a position to support the costs of their own contribution (in the

presumption against costs recovery). The presumption that interveners will not generally be
UHVSRQVLEOH IRU RWKHUVY FRVWY KDV HQVXUHG WKDW SXE
limited funds have been able to offer their expertise in cases in which they have no direct

financial or personal interest without the deterrent risk of significant, undefined litigation costs.

That the court retained discretion to act where an intervener imposes an unreasonable burden on

the parties to the case *or acts as if they were a party *created a further incentive towards

reasonable, constrained behaviour.

C) THE NEW COSTS DUTY

i) The scope and purpose of the changes

PU@ Section 87(5) provides the operative section of the new, limited, duty to award costs against an

PU?

PUS

intervener. It provides that where an application is made by a party, and certain criteria are
VDWLVILHG WKH FRXUW 3PXVW RU Gpetifiedikiid applcdtichth¥tH Q HU W R
WKH FRXUW FRQVLGHUV KDYH EHHQ LQFXUUHG E\ WKH UHO|

LQYROYHPHQW LQ WKDW VW DITH 2RIb sptkifids B BoRditibh&Swh@@l V- 7 KH
may trigger the new costs regime:

a) The intervener has acted, in substance, as the sole or principal applicant, defendant,
appellant or respondent;

b) TKH LOQOWHUYHQHUYV HYLG HaRen las » ®hGle,Lhavs hoH heeh@fV DW LR Q V
significant assistance to the court;

c) A significant part R| WKH LQWHUYHQHUTYTV H Yielatet @hkatt&rQ G UHS U |
that it is not necessary for the court to consider in order to resolve the issues that
are the subject of the stage in the proceedings; or

d) The intervener has behaved unreasonably (emphasis added).

These conditons ZHUH VHWWOHG DW D ODWH VWDJH LQ WKH $FWT\
refused to support a more wide-ranging costs duty.'’® None of the conditions are further

specified. The relevant Minister emphasised that the interpretation and application of Section

87(5) would remain within the discretion of the court.

Any ambiguity in the broad statutory language should be determined in accordance with the
purpose of these provisions. First, the Minister emphasised that the purpose of these provisions
was not to deter interveners from offering their expertise and assistance to the court in
appropriate cases:

126 HL Deb, 27 Oct 2014, Col 1000.
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Nobody doubts that interveners can and do make a valuable contribution in a number of

cases. >« @ :H HQFRXUDJH IRFXVHG LQWHUYHQWLRQV

the interventions that are appropriate, nor do we wish to deprive them of the discretion
which they have.'”’

PUNT Second, the purposes for which the new costs regime was introduced were limited, and targeted

at abuse of process by interveners or unreasonable behaviour not properly able to assist the court
or further the public interest. In the House of Commons, the then Lord Chancellor explained the
*RYHUQPHQWITVY LQWHQWLRQ WR

EXW ZH (

>6 @WRS WKLUG SDUWLHV XVLQJ SHRSOH ZLWK QR PHDQ)\

interveners behind and alongside them, while being immune to financial risk if they

lose.'”®

PUNN This explanation sits alongside an expressed intention that the costs risk faced by interveners

should be roportionate "

The Government wants to ensure that those who choose to become involved in judicial

review proceedings face a proportionate exposure to financial liability.'”

PUNO Lord Faulks QC, the Minister in the House of Lords, clarified:

[W]ith this clause we hope to deter inappropriate interventions and also to make
interveners think about the scale of their intervention so as to reduce the costs for all
parties, whether applicants or respondents, and to ensure that those interventions are

relevant and genuinely assist the court.”

PUNP Commending the final text of Section 87 to Parliament, he reiterated the limited impact of these

PG

measurcs:

[Interveners] should pause long and hard to think about whether they can truly add
anything to a case and to make sure what they add is proportionate and sensible and
provides assistance to the court. They should not act simply as a cheer-leader because it is
an issue about which they feel strongly, and repeat all of the arguments that have already
been made by one party; they should not expand the scope of the case beyond that which
is before the court; and they should not, as a matter of routine, simply join in the case
because it is the sort of thing that they feel strongly about.

Judges are best placed to decide whether they have been given assistance, and we do not
seek to usurp that discretion. We think that interventions can be useful; they can also be
overlengthy and expensive. This is a moderate compromise, and a reflection of the
anxiety which has been expressed by a number of noble Lords, and indeed, some

27HL Deb, 9 Dec 2014, Col 1781 (Lord Faulks QC).

128 HC Deb, 1 Dec 2014, Col 73 (Chris Grayling MP, Lord Chancellor and Secretary of State for Justice).

129 Government Response to the Joint Committee on Human Rights Report +Judicial Review, July 2014, Cm 8896, 71.
OHL Deb, 27 Oct 2014, Col 998.



Members of the other House, and I ask that the House accepts the amendments of the

Government.

PUNQ This section considers the circumstances in which the duty may apply, how it might be
interpreted and when exceptional circumstances might justify setting it aside.

ii) Is the duty relevant to all interventions?

PUNR In common with the rest of Part 4 of the Act, the impact of Section 87 is limited to interventions
in judicial review proceedings.'*> While, historically, many interventions have focused on
judicial review claims, a significant number of public interest interventions have focused on
claims outside the Part 54 procedure. An intervention in any case based on an ordinary common
law cause of action, for example, in habeas corpus,'” or negligence,””* would continue to be

subject to the ordinary common law rules.

PUNC There are a number of circumstances in which Section 87 may not apply, or its effects may be
limited:

X The Supreme Court: Section 87(3)-(5) applies to applications in the High Court and
the Court of Appeal. Interventions before the Supreme Court remain subject to the

Rules of the Supreme Court. 5X OH SURYLGHY WKDW D FRVWYV RUC

be made either in favour of or against interveners but such orders may be made if the
Court considers it just to do so (in particular if an intervener has in substance acted as
the sole or principal DSSHOODQW RU UHVSRQGHQW ~

X Invitations to intervene: Section 87 will only apply in cases where an individual or a
body has made an application for, and been granted, permission to intervene."” That is,
after a formal application to proceed with an intervention. By way of contrast, Ministers
confirmed during the passage of the Bill that in cases in which individuals were invited
to intervene by the court, Section 87 will not apply:

&ODXVH >QRZ 6HFWLRQ @ TXLWH SXUSRKRVHIXOO\

discretion to invite an intervener to participate in a judicial review, which would
take the intervener outside the ambit of the clause.'*

In correspondence with the court, third parties may wish to clearly explain whether they
are seeking permission to intervene, or indicating their expertise and interest, subject to

DQ LQYLWDWLRQ IURP WKH FRXUW 7KHUH DSSHDUV WR E

to invite a third party to participate, nor is there any indication in the debates on the Act

that WKH FRXUWTTV SRZHU RI LQYLWDWLRQ PLIJKW EH UHVWI

or to particular kinds of intervener.

BUHL Deb, 9 Dec 2014, Col 1759.

132 Section 87(1).

133 See, for example, Secretary of State for Foreign and CommonireAffairs and another (Appellants) v Yunus
Rahmatullah (Responderif012] UKSC 48.

134 See, for example, Smith v Ministry of Defend@012] EWCA 1365.

135 Section 87(1)(a).

138 Lord Faulks QC, HL Deb, 9 Dec 2014, Col 1781.




X Other forms of third-party participation: Witness evidence sought from civil society
organisations or experts by individual parties, if admissible, might be used in order to
place expertise or information relevant to a claim before the court without costs
implications for the third party. The costs risk associated with preparing this material
and responding to it will be borne by the parties and subject to the ordinary rules, with
costs following the event.

However, this kind of contribution by a third party may not necessarily assist the court
in the same way as an intervention. Importantly, it is subject to the control of a party to
the claim. Any contribution will not be presented as the independent and objective
contribution of a third party organisation, but will instead form part of the case put by
one party or the other. Any public interest points which may not be in the best interests
of that party may not be pursued, for example.

X Undertakings: Costs orders will only be made after an application for costs by one of
the parties to the case. It will remain open to would-be interveners to seek undertakings
from the parties that they will not pursue costs arising as a result of any intervention. In
the case that a party decides to make an application inconsistent with its undertaking, it
would be open to the court to exercise its %xceptional circumstances ~ discretion and
decline to make any order on costs. As the Minister, Lord Faulks QC, explained:

In suitable matters of high policy there may be an agreement between the parties
and a potential intervener that costs will not be applied for. Even if the parties
make an application, the court can decide not to make an award against the

interveners."’

In practice, the costs risk may be significantly limited by securing undertakings from

one or both of the parties.'” The likelihood of securing an undertaking, particularly

from public authority and central Government respondents may be influenced by

uncertainty surrounding the application of the new statutory duty. On the other hand, the

public interest contribution of an intervener and the value of the material they may place

before the court may make an undertaking an attractive option for many parties. The

conduct of both the intervener and the parties in the consideration of any request for an
undertaking may be el HYDQW WR WKH FRXUWYV FRQVLGHUDWLRQ RI
ought to be made.

X Prospective costs orders: Historically, it has been routinely accepted that interveners
may seek prospective costs protection in respect of an intervention in judicial review
claims. This is expressly recognised in Practice Direction 54A, which instructs any
intervener to indicate in its application whether prospective costs protection is sought."*’
While Sections 88-89 of the CICA 2015 places the regime for protective costs orders, or
costs capping, on a statutory footing for parties to a judicial review, it does not deal
expressly with the question of prospective costs orders and interventions.'*

B7THL Deb 30 July 2014, Col 1628.

138 JUSTICE, To Assist the Courpara. 73.

139 CPR 54A (17), 13.4.

140 Section 88(2) and Chapter 4, below. Similarly, to make an order, the court must be satisfied that without one, the
applicant for judicial review would withdraw his or her claim. The purpose of these statutory provisions seems far



Section 87 makes no statutory provision for prospective costs orders to be made, nor
GRHV LW H[SUHVVO\ UHPRYH WKH FRXUWY{V H[LVWLQJ GL
provision. Instead, it creates statutory criteria designed to trigger a duty to award costs

in some defined cases, subject to an overriding discretion for the court to apply a waiver

in exceptional circumstances. A literal reading of the statutory framework might suggest

that the court must always be able to consider an application for costs associated with an
intervention, along with the application of the statutory duty to order costs, and that a
prospective order might be inconsistent with that statutory intention. However, the
I[UDPHZRUN FRQWLQXHV WeRceptibrQl ticuRsRndds KdibebtidnGal H TV
ensure that the purposes of the legislation are met, securing justice in individual cases

and ensuring that reasonable interventions are not subject to a disproportionate
deterrent. If judges are able to extend an invitation to individual interveners to make
submissions on a case outside the statutory costs regime, their substantial residual
discretion might reasonably have been intended to preserve the existing power to make

a prospective order in a relevant case.

It arguably remains open to the court to make a prospective costs order in favour of a
would-be intervener. If so, the degree of importance of any intervention to the public
interest, the scope of the intervention and its implications for the parties (including in
respect of any estimated additional costs), and the financial capacity of the intervener
DUH OLNHO\ WR EH FUXFLDO WR WKH FRXUWITV FRQVLGHL

iii) Interpreting the Section 87 conditions

PUN@ ery little statutory direction has been provided to the court on the interpretation of the four
conditions in Section 87(6). The conditions under which costs must be awarded are defined
broadly, with each subject to a considerable degree of judicial discretion. The nature of the
SHIFHSWLRQDO mlvdhielX B VWRIVQPHRUGHU PD\ EHeffédn@QdySSE URSULD\
the court. Taking into consideration the stated purpose of the reform, there are a number of
principles which may provide a helpful starting point for interpretation of the conditions:

a) They are designed to target abuse, inappropriate or unnecessary interventions and
unreasonable behaviour by interveners;'*'

b) They should not be applied in a manner which deters appropriate interventions which
may assist the court;'*

c) They should not unduly restrict the discretion of the court to either (i) determine
whether an intervention is helpful or appropriate; or (ii) to determine when an order

for costs is justified and in the public interest;'** and

UHPRYHG IURP WKH DELOLW\ RI WKH FRXUW WR GHDO ZLWK LQWHUYHQHUVT
The statutory language in Section 89 should not be read as extinguishing the discretion of the court to make a

prospective costs order in favour of an intervener when such an order would serve the public interest (in ensuring that

the court has access to the material which may assist it in deciding the claim) in a manner compatible with the

overriding objective.

“I'HC Deb, 1 Dec 2014, Col 73 (Chris Grayling MP, Lord Chancellor and Secretary of State for Justice).

"> HL Deb, 27 Oct 2014, Col 998. See Lord Faulks QC, HL Deb, 9 Dec 2014, Col 1781.

' HL Deb, 9 Dec 2014, Col 1759.
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PUN?

d) The consideration of any costs order should take into account the principle of

proportionality.'**

Importantly, the Government brought forward these changes in response to amendments in the
House of Lords, designed to maintain the discretion of the court and to broadly reflect the Rules
of the Supreme Court. The introduction of the duty triggered by the four conditions was
describedasa SPRGHUDWH FR R StalkRIRfL fibhi current practice on costs - and from
the accepted practice of the Supreme Court - would be out of step with the intention and purpose
of these measures.

a) Section 87(6)(a): Acting as a parly

Section 87(6)(a) provides that an application for costs may be considered where an intervener
acts 3n substance, as the sole or principal applicant, defendant, appellant or respondent ". This is
perhaps the most straightforward of the criteria. It replicates existing common law practice and
the continuing provision in the Rules of the Supreme Court. Where an individual intervener
steps into the shoes of one of the parties and effectively runs the litigation, it is appropriate for
the court to consider making a costs order.

PUNS This provision answers the concern of the Government that interveners might be able to
manipulate claimants, using WKHP DV 3KXPDQ VKLHOGV  WhRa &¥ RLG FRVW)

essentially controlled by the intervener.'*® Existing case law provides guidance to the effect that
where an intervener essentially acts asthe claimant in a case, they should expect to be liable for
a proportion of the costs incurred. This includes where:

X 3>7KH\@ WRRN D;SULQFLSDO UROH’
X 3>7KH\@ MRLQHG IRUFHVY >ZLWK RQH SDUW\@"

x 3>7KH\ FKRRVH@ WR WDNH RQ WKH EXUGHQ RI
SULQFLSDO SDUW\ GRHY QRW DFWLYHO\ SXUVXH"’

X 3> W LV WKHLU@ U Ht\8ith @i mEuntdlinthe fitstpRod/ W K H

PUOT There is nothing in the statutory language to encourage a wider interpretation of this provision.

On the contrary, the requirement that the intervener act as a %ole or S U L Q Fprt§$ Enfphasises
that the intervener must play a controlling part in the litigation for the costs duty to apply.

b) Section 87(6)(b): Assisting the court

PUON 6HFWLRQ E SURYLGHV WKDW WKH (LQWHUYHQHU

PG

have not been of significant asVLVW D QFH WIRis W dpéh t& RednkeWf interpretations.

144 Government Response to the Joint Committee on Human Rights Report +Judicial Review, July 2014, Cm 8896, 71.
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146 HC Deb, 1 Dec 2014, Col 73 (Chris Grayling MP, Lord Chancellor and Secretary of State for Justice).

TR (E) v The Governing Body of JBSd otherg2009], [4].

148 R (Barker) v London Borough of BromIgpo6].

149 British Telecommunications plc and others v Office of Communicgfiong], [44]-[46].
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On the one hand, a literal meaning could suggest that all of the material placed before the court
must assist it significantly for the intervener to avoid a costs order. This interpretation would not
only be strained, but also entirely inconsistent with the stated purpose of the new costs regime. It
would operate to deter all but the most determined of interveners from proceeding with any
submission.

PUOO An interpretation more consistent with the stated purpose of the new costs regime is that this
condition will only be satisfied where the bulk of the material placed before the court (i.e. taken
as a whole) has created a disproportionate burden while failing to address the public interest
issues identified in their application for permission. This reflects the example given by the
OL QLYV Wrhhpk the Sntervener has argued at length, placing the parties at considerable
HISHQVH ZLWKRXW DGYDQFLQJ WKH. FRXUWfV XQGHUVWDQGL

c) Section 87(6)(c): Relevance

PUOP 6HFWLRQ F SURYLGHV IRU FLUFXPVWDQFHVY ZKHUH D 3
evidence and representations relates to matters that it is not necessary for the court to consider in
order to resolve the issues that DUH WKH VXEMHFW RI WKHTMsWbviskbnL Q WKH !
has created significant trepidation amongst those familiar with public law litigation.
Submissions made in good faith during the progress of a trial and on issues clearly determined
by the parties as relevant to the dispute between them may, during the course of a hearing and
consideration by a judge, be deemed irrelevant after the event. The court might hear arguments
on a number of issues which the parties agree are relevant, but which the judge might ultimately
decide are superfluous to his decision on the facts of the case. A similar development of the
arguments in the case might affect the ability of an intervener to assist the court (engaging
condition (b)). Even in those cases where submLVVLRQV PD\ KDYH LQIRUPHG D MX
those submissions are not always mentioned expressly.

PUOQ An interpretation of these clauses with broad effect = applying hindsight + would be
unconscionable in circumstances where an intervener has not strayed beyond the bounds of its
permission or otherwise made submissions entirely irrelevant to the case. Importantly, it would
also be inconsistent with the purpose of the provision, as it would act as a significant deterrent to
good faith and reasonable interveners, as they would be incapable of predicting with confidence
how a case might develop during the course of a hearing, or after a judge has retired to consider
his or her judgment.

PUOR Both of these provisions tconditions (b) and (¢) +must be applied in a way which reflects the
purpose and intention of the changes in the Act. This must include consideration of the need to

DYRLG FUHDWLQJ D GLVSURSRUWLRQDWH GHWHUUHQW IRU |
example as a starting point may help:

TKH LQWHUYHQHU ZLOO PHHW D SDUW\TV UHDVRQDEOH FR
D VLIJQLILFDQW SDUW RI WKHLU DUJXPHQWY DUH QRW JH
case. They may, for example, spend much of their time in court pressing the importance

SUHL Deb, 9 Dec 2014, Col 1780.
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of a cause in which they are expert, or indeed their own importance, with only a small
amount of time spent focusing on the issues really at hand.'”

PUOC Context will be key and the application of this provision can be informed by existing good
practice by reasonable interveners. Interventions should be relevant to the issues to be decided
E\ WKH FRXUW VKRXOG QRW UHSHDW WKH VXEPLVVLRQV RI WK}
consideration of the case. Clear guidance can be found in the consideration of Lord Hoffmann in
E (A Child) v Chief Constable of the Royal Ulster Constabulary

An intervention is however of no assistance if it merely repeats points which the appellant
or respondent has already made. An intervener will have had sight of their printed cases
and, if it has nothing to add, should not add anything. It is not the role of an intervener to
be an additional counsel for one of the parties. This is particularly important in the case of

an oral intervention. !

d) Section 87(6)(d): Unreasonableness

PUO@There is no guidance given on this additional catch-all provision. All of the Government § V
concerns which the reform is designed to address are covered by the other conditions in Section
87(6)(a) £c). One intention may be to allow the court to control costs in circumstances where
LOQWHUYHQHUVY VXEPLVVLRQV DUH XOWLPDWHO\ GLVSURSRUWI
were granted permission to make.

PUQO? Generally, most interveners are cautious to limit the material which they put before the court to
that which might help inform its consideration, acting in accordance with conditions imposed by
the court, including as to the length of written or oral submissions. In some circumstances, this
material might be considerable, but proportionate. For example, an intervener may be granted
permission to introduce comparative and international material to inform the FRXUW{V MXGJPHQW
This material may be lengthy but also relevant, balanced and proportionate. However, where an
intervener has a limited but relevant submission, but introduces irrelevant or unnecessary
authorities or speaks for significantly longer than their time allocation on an issue which forms
only part of the case, and does so to the detriment of the parties, this behaviour might be
considered unreasonable. While such conduct could be resolved with active case management
by the court, there might also be circumstances in which it would be proper to create an
incentive for interveners to remain reasonably within the bounds of their permission in their
contribution to the case.

PUOS However, the costs consequences of such conduct by an intervener must be proportionate and
consistent with the purposes of the new statutory framework. There is a real difference between
a requirement to account for the production of 400 pages of largely repetitive or unhelpful
material and a punishment in costs for a relevant and helpful submission running to a page over
a guideline page count. Applied arbitrarily, this kind of bar could encourage disproportionate
applications for costs and could operate as a significant deterrent to appropriate and helpful
interventions.

1532 HL Deb, 9 Dec 2014, Col 1781.
153 12008] UKHL 66, paras. [1] #[3] (Lord Hoffmann).
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iv)  Exceptional circumstances

PUPT Section 87(7) makes clear that the court will not be requiredto PDNH DQ\ RUGHU DV WR FF
FRQVLGHUV WKDW WKHUH DUH H[FHSWLRQDO FLUFXPVWDQFH
conditions identified in Section 87(6) are applied in a manner consistent with their purpose, the
court may have little recourse to the residual discretion in Section 87(7). However, if the
conditions are applied more broadly so as to create a more significant range of circumstances in
which costs might be considered, this discretion may be crucial to ensuring that interveners are
not entirely deterred from proceeding with interventions below the Supreme Court.

PUPN Importantly, this clause was included in earlier proposals for a new, broader, statutory costs
duty, which would have created a default duty to award costs against any intervener, in any case,
HIFHSW LQ 3H[FHSWLRQDO FLUFXPVWDQFHV" (YHQ WKHQ W
discretion was intended to give power to the court to make orders only in those circumstances
where they considered an order justified. For example, the Government response to criticism by
WKH -RLQW &RPPLWWHH RQ +XPDQ 5LJKWV H[SOGDURYRDW®EW BR
matter for the court in an individual case to decide whether to make or not an order if it is in the
LQWHUHVWYV RI "M pdvisibh iNfRen@dRto ¢rRuré that the courts exercise their
discretion on costs to protect the interests of justice and the purpose of the new statutory
scheme. The passage of the Act illustrates that this discretion was not intended to be narrowly
construed. A costs order would arguably only be appropriate if it would present a proportionate
deterrent to unreasonable interventions.

PUPO Any *H[FHSWLRQDO FLUFXPVWDQFHV" FULWHULD VSHFLILHG LGC
must be informed by the broad discretion which Parliament intended the courts to exercise under
this provision.

V) Permission and costs

PUPP Identification of the broad submissions which an intervener intends to make during an
application for permission is already standard practice. Attention to the grounds for intervention
may be more important following the commencement of Part 4 of the CJCA 2015. The
permission stage is an opportunity for interveners to explain to the court their intentions and
expertise, and to illustrate why the evidence or submissions they wish to place before the court
will be (a) of significant assistance to the court, and (b) relevant to the issues to be decided in
the case. If an intervener is granted permission to intervene on this basis and they stick to the
bounds of their permission, it is difficult to see that a party should be able to succeed on any
argument that it would be appropriate for a costs order to be made.

PUPQ In the absence of any express statement to the contrary, it cannot have been the intention of
Parliament to punish a public interest intervener, granted permission by a judge to prepare
submissions on defined issues, who then expends their own resources to produce material
helpful to the court and consistent with the scope of the permission granted. It is difficult to
imagine of circumstances more likely to deter a reasonable public interest intervener with
limited means and no self-interest.

134 See Government Response to the Joint Committee on Human Rights Report, July 2014, Cm 8896, para. 71.
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PUPR Any reasonable intervener will proactively manage the scope of their application for permission

and may wish to define, as clearly as is possible, the issues on which they wish to intervene, the
relevance of their intervention and its potential to assist the court in its consideration of the

case.155

D) CALCULATING COSTS RISK

PUPC During the passage of the Act, very little attention was paid to the calculation or attribution of

QF

costs under Section 87. The assessment and division of costs remains, beyond the limited
instruction in Section 87, in the discretion of the judge. There are some clear indicators in the
statutory language which may help inform the assessment of costs risk:

X Whose costs? Section 87(5) makes clear that if the relevant conditions are satisfied, any
party may benefit from a costs order.

This means that both the losing and winning sides might attempt to recover costs from
an intervener. In practice, some parties might be bound by an earlier undertaking on
costs (see above). While there is no express provision made in the statutory language,
there is no clear bar on the court treating the parties differently for the purposes of
determining whether there are exceptional circumstances which mean that a costs order
would be inappropriate. For example, if a short intervention has added value to the

FRXUWYYV FRQVLGHUDWLRQ RI D FODLP DQG D ORVLQJ SDlI

attempting to rebut it, would it be appropriate for those costs to be recoverable?

X What costs? 6HFWLRQ SURYLGHY WKDW WKH FRXUW PXVW RL

costs specified in the application that the court considers have been incurred by the

UHOHYDQW SDUW\ DV D UHiolverht Rl thW Ktdge bfQtMEHU YHQH U T\

S URF H HThis @ehd!

a) The onus will be on the applicant to specify the costs sought in any
application made;

b) However, the discretion to determine whether those costs have been properly
incurred as a result of the intervHQHUTY LQYROYHPHQW
court.

This gives rise to a number of additional questions:

a) Are all the costs of an intervention recoverable if the Section 87 conditions
are satisfied?

ZLOO UHP

¥ 7KHUH ZLOO EH FLUFXPVWDQFHV LQ ZKLFK DQ LQWHUYHQHU PD\ KDYH WR EH
FDVHVY DV SOHDGHG ,I| WKHVH FKDQJHV DUH VLJQL ldrrRif3ighy¥t hagb& UHOHYDQW WR '

prudent of that intervener to outline how the changes to the case have affected the shape of their intervention, in
correspondence with the court and the parties, in order to clarify that their permission is extant and that their
contribution remains both in the public interest and relevant to the issues before the court.



Section 87(5) attaches to costs which the court considers have been incurred by

D Sbuw\ DV D UHVXOW RI DQ LQWHUYHQHUTV LQ

proceedings. On a literal reading, this might suggest that all costs commensurate

ZLWK WKH LQWHUYHQHUYYVY LQYROYHPHQW PLJKW EH

is only triggered in circumstances where a condition specified in Section 87(6)
is satisfied. It is arguable that the only costs properly recoverable are those
incurred as a result of the behaviour to which the duty to award costs attaches.

This approach would be consistent with the intention of Ministers that these
measures do not act as a deterrent to reasonable interveners. The alternative
would lead to the perverse result that an intervener who makes a detailed
contribution which is helpful, except in so far as it falls foul of the conditions,
could be treated more harshly than an intervener who makes a short but
completely irrelevant submission.

b) Must those costs have been reasonably incurred?

While Section 87(5) defines the circumstances in which an order for costs may
be made and the kind of costs which may be recovered, the assessment of those
costs will be subject to the application of the ordinary civil procedure rules.
Rule 44 CPR expressly excludes the recovery of costs which are unreasonably
incurred or which are unreasonable in amount.

This process means that the court may have to conduct a difficult assessment of

KRZ UHDVRQDEOH WKH DSSOLFDQWYYVY UHVSRQVH WR

In cases where the statutory duty to award costs is triggered by an assessment

WKDW DQ LQWHUYHQHUYTV FRQWULEXWLRQ KDV EHHQ

important proportionality assessment in practice both for the costs judge and for
counsel responding to an intervention with a view to making an application for
costs in due course.

PUP@ The question of how the costs of an intervention are to be fairly attributed remains a real

PUP?

problem which the courts will have to face in the application of these provisions. In
circumstances where an intervention is a small part of a much larger case, there may be some
difficulty in fairly attributing costs in the trial to the intervention. If costs are attributed to the
time taken to read new material or authorities introduced by the intervener, this might be
straightforward. However, how should costs be attributed in respect of meeting arguments made
by an intervener where its submissions substantially overlap with one of the parties? If the first
condition is satisfied *an intervener has stepped into the shoes of a party =*this may need
careful consideration in order to avoid double costs recovery. In past practice, the courts have
taken steps to divide the contribution of the costs incurred between the intervener and the losing
party in circumstances where that was appropriate because the intervener had taken over, or
shared the burden, of running the case.'

Unfortunately, as and until the scope of the new duty is clarified, the uncertainty of the costs risk
and how it might be calculated by the court will continue to act as a significant deterrent to

1% R (E) v The Governing Body of JFS and ottj2689] EWCA Civ 626, [4].
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intervention by bodies with limited resources, including public agencies and not for profit
organisations.

E) INTERVENERS AND COSTS RECOVERY

PUPS Section 87(3)-(4) provides that an intervener is liable IRU WKHLU RZQ FRVWYV H[FHSW LQ
FLUFXPVWDQFHV" 7KLV EURDGO\ UHIOHFWVY HDUOLHU FRPPRQ C
costs [i.e. the respondent and an intervener] are not awarded against an unsuccessful claimant
IRU MXGLFLEXOWUHRMMEZY PD\ EH DZDUGHG LI MXVWLILHG LQ WK}
SDUWLF X0OMel rHdd o kdourt may set out matters for the court to consider in applying
this test.

PUQT In R (Smeaton) v Secretary of State for Healithintervener received their costs as they were in
HITHFW 3WKH UHDOhG hiHFQBDSUMDFWLFDO RSWLRQ "EXR WR VHHN
(Secretary of State for the Home Department) v Mental Health Review Ttilkhnaltervener
was granted their costs VL QFH 3> Kth@rely & Vhtdksted party, he was someone whose
SHUVRQDO OLEHUW\ ZB%Y DW LVVXH LQ WKH FDVH~’

PUQN This practice clearly mirrors the common law presumption that costs would not generally lie
against interveners, except those who had, in effect, stepped into the shoes of the principal party
to the litigation. If the interpretation and application of the Section 87 costs duty remains
focused on circumstances where an intervener acts as a party, or otherwise unreasonably, it is
arguable that eligibility to recover costs should remain similarly circumscribed.

PUQO If the costs risk for interveners is significantly expanded under the new statutory duty, the
F R X uk¥\bf[it6 discretion when interpreting SH[FHSWLRQDO FLUFXPVWDQFHV™ FRVYV
also be revisited. In circumstances where an intervener bears a significant risk in order to put
helpful material before the court not produced by the parties, and perhaps resisted by them, there
may be a public interest argument in favour of a costs order. The Governm HQW IV LQWHQWLRQ
ensure proportionality and fairness in the apportionment of costs connected with interventions
may be relevant (as above). During consultation on reform, the senior judiciary suggested that
an intervener might only be liable for associated costs when WKHUH ZDV 3D FRUUHVSRC(
SRVVLELOLW\ RI WKHLU >W KHInteQéH Who hiQckkt) @deNMtheHd. Q) FRVW V'
costs regime in order to assist the court to reach a fair and sustainable conclusion which serves
the public interest well, if expected to face an uncertain and potentially ill-defined costs risk,
might arguably be better placed to argue for costs recovery.

F)  INTERVENERS AND THE PUBLIC INTEREST
PUQP  The impact of these measures may affect not only the number, but also the nature of

interventions considered by the High Court and the Court of Appeal. Interventions are currently
pursued by a variety of organisations for which different considerations might apply *from

157 R (on the application of Smeaton) v Secretary of State for Health (C2%18) EWHC 886, [32].

138 R (on the application of Smeaton) v Secretary of State for Health (C2%18) EWHC 886, [38].

159 See para. 40.

190 R (on the application of Secretary of State for the Home Department) v Mental Health Review Tziln#jal

EWCA 3.

M 5HYVSRQVH RI WKH VHQLRU MXGLFLDU\ WR Wikditiad Repiew RroposBls foX VWLFHIV FRQV)
Further Reform(November 2013) para. 37.
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large corporate organisations representing an entire market or group of businesses, to
Government departments; from statutory bodies to charities representing the interests of
marginalised groups. Smaller organisations with more limited funds may be able to secure pro-
bono representation to meet the bulk of their own costs, but they are significantly more likely to
be deterred by the new statutory costs risk. Larger organisations and institutions with more
resources may be willing to pay for their own representation and are more likely to proceed
despite a costs risk. Equally, however, those organisations might be more interested in exploring
the possibility of costs recovery.

PUQQ  As the courts grapple with the new statutory framework, judges may wish to consider how they
might ensure that interventions are not precluded for all but the most secure of organisations and
institutions. The substance of the submissions which an organisation wishes to make, and their
relevance to the case and to the public interest, will be crucial to the question and scope of
permission. However, in light of its purpose, the nature and resources of the would-be intervener
must also be relevant to the development of the new statutory costs regime. To ignore the
significantly higher deterrent effect of a potential costs order on the voluntary and not for profit
sector would substantially limit the ability of the court to hear reasonable, helpful interventions,
a result inconsistent with the intention of Parliament. The expertise and relative resources of an
LQGLYLGXDO LQWHUYHQHU RU D JURXS RI LQWHUYHQHUV VI
of its discretion to invite a body to make submissions at the invitation of the court (which lies
outside the application of the statutory duty), to consider making a prospective costs order and
LQ LWV FRQVLGHUDWLRQ RI WKH SBHI[FHSWLRQDO FLUFXPVWDQ
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CHAPTER 4: Costs capping orders

A) INTRODUCTION

Sections 88-90 are concerned with costs capping orders in judicial review cases. A costs capping
order is defined in SHFWLRQ DV 3DQ RUGHU OLPLWLQJ RU UHPRYI
MXGLFLDO UHYLHZ SURFHHGLQJV WictiSrDwWitlDa@yRgddf the SD UW\ TV
S U R F HH BurifpJthe " passage of the CJCA 2015, Ministers emphasised that the primary
purpose of these reforms was to place the existing costs protection offered by the common law
PCOs on a statutory footing:

[The provisions] would build on case law, particularly the Corner House case [ «] to
establish a codified costs capping regime for judicial review proceedings, to govern what
is ordinarily or alternatively referred to as a protective costs order. These provisions

would put protective costs orders on a statutory footing.'**

PCOs were developed in a series of cases culminating in the landmark Corner House
guidelines.'® PCOs are rare.'®* However, they have represented a significant common law
safeguard for access to justice in those important cases, the hearing of which is in the public
interest, and which, without costs protection, would not proceed.

B) BACKGROUND

The making of a costs capping order or a PCO is a departure from the court § ordinary discretion
to consider costs, as well as from the general rule that costs will ordinarily follow the event.'®
However, as the Court of Appeal emphasised in Corner House *DFFHVYVY WR MXVWLFH LV
unjustly impeded if there is slaviVK DGKHUHQFH WR WKH QRUPDBECGBULYDWH
facilitate access to justice in public interest cases which could not, in practice, be brought
without costs protection for the claimant. The development of the PCO sees the application of
the cou UW TV G Lcodrkitdenit\WothRvigh the overriding objective, and with the common law

protection of the fundamental right of access to the courts consistent with the rule of law.

Corner Housewas not the first case in which a PCO was considered,167 nor the first in which a
PCO was actually made.'®® However, the guidance given by the Court in that case remains the
legal foundation for common law costs protection, on which the new statutory framework for

162 Hansard, HL 30 July 2014, Col 1631.

163 R (Corner House Research) v Secretary of State for Tradéndndtry[2005] EWCA Civ 192.

164 Research carried out by Bondy and Sunkin concluded that of 502 substantive judicial review hearings over a 20
month period between July 2010 and February 2012, only 7 cases were identified which had been brought with the
benefit of a PCO. Of these, 4 were environmental challenges, to which different considerations apply. See V. Bondy
and M. Sunkin +RZ 0DQ\ -5V DUH 7RR 0DQ\" $Q HYLGHQFH EDVHG UHVSRQVH WR p-.
5H I R UKRJonst. L. Blog (October 2013), http://ukconstitutionallaw.org/2013/10/25/varda-bondy-and-maurice-
sunkin-how-many-jrs-are-too-many-an-evidence-based-response-to-judicial-review-proposals-for-further-reform/.

165 Section 51, Senior Courts Act 1981, CPR 44.2(2).

166 R (Corner House Research) v Secretary of State for Trade and Infl2is§ EWCA Civ 192, [28] et seq.

167 See R v Lord Chancellor ex parte CPA®999] 1 WLR 347, in which Dyson J set out the test for what he referred
WR DWHPSUWHLYH FRVWY RUGHUV" EXW FRQFOXGHG WKDW WKH WHVW ZDV QRW
18 See R (CND) v The Prime Minister and Othef2002] EWHC 2712 (Admin), R (RLC) v Secretary of State for the
Home Departmeri2004] EWCA Civ 1239 and 1296, and King v Telegraph Group Limite@004] EWCA Civ 613
(although this was a private law case dealing with costs-capping powers introduced by the Woolfreforms, its analysis
may yet be helpful).
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costs capping orders is intended to build. The Comer Houseguidance and its subsequent
application will closely inform the application of Sections 88-90 CJCA 2015. Broadly:

a) A protective costs order may be made at any stage of the proceedings, on such
conditions as the court thinks fit, provided that the court is satisfied that:

X The issues raised are of general public importance;

X The public interest requires that those issues should be resolved;

X The applicant has no private interest in the outcome of the case;

X Having regard to the financial resources of the applicant and the respondent(s)
and to the amount of costs that are likely to be involved, it is fair and just to

make the order;

X If the order is not made the applicant will probably discontinue the proceedings
and will be acting reasonably in so doing.

b) If those acting for the applicant are doing so pro bonothis will be likely to enhance
the merits of the application for a PCO.

c) It is for the court, in its discretion, to decide whether it is fair and just to make the
order in the light of the considerations set out above.'*’

QUQ These broad principles were accompanied by practical guidance. The Court recognised that

Qe

there were a range of circumstances in which an order might be sought, and that different orders

might involve different forms of protection. For example, a claimant represented pro bonomight

seek absolute protection from costs recovery, or seek to set a prescribed limit on the costs

recoverable. In the latter case, an individual might be represented subject to a Conditional Fee

Agreement (FAY ZKLFK PLJKW UDLVH DGGLWLRQDO TXHVWLRQV DER
Generally, however:

X An applicant seeking an order for costs in its favour should expect the court to prescribe,
by way of a reciprocal capping order, a total amount of the recoverable costs which will
be inclusive, so far as a CFA-funded party is concerned, of any additional liability;

X The liability of the defendant for the applicant's costs if the defendant loses will be
restricted to a reasonably modest amount. The applicant should expect the capping order
to restrict it to recovery of solicitors' fees and a fee for a single advocate of junior counsel
status, that are no more than modest;

X Thus, the beneficiary of a PCO must not expect the capping order that will accompany the
PCO to permit anything other than modest representation, and must arrange its legal
representation accordingly (when its lawyers are not willing to act pro bong."”

199 See para. 74.



QUR The principles set out in paragraph 74(1) of Corner Househave been considered and refined by
the courts in subsequent litigation. As the new statutory framework is designed to codify
HILVWLQJ SUDFWLFH WKLV MXULVSUXGHQF knszder@ieh #FRQW L Q X
Sections 88-90 CJCA 2015.

C) THE NEW COSTS CAPPING RULES

i) Overview

QUC Section 88 sets out the conditions which must apply before an applicant for judicial review
might benefit from a statutory costs capping order. Section 89 sets out the matters to which the
court must have regard when considering whether to make an order, and what the terms of any
such order should be. Taken together, the provisions represent a codification of the Corner
Housecriteria. There are, however, some relevant differences, described in the commentary
below.

ii)  Does the new costs capping framework apply?

QU@ The new costs capping framework in Part 4 of the CJCA 2015 applies to all applications for
protection made by parties to judicial review.'”' However, this new statutory provision does not
extinguish entirely the application of the court § discretion on PCOs pursuant to the Corner
Houseguidance. There are a number of circumstances in which the statutory framework will not

apply:

X Applications for costs protection in judicial review cases by non-parties: The
statutory criteria apply to parties in judicial review proceedings. This leaves open the
question of costs protection in respect of non-parties, including Interested Parties. The
separate issue of prospective costs orders and third party interveners in judicial review is
considered in Chapter 3, above.

X PCOs and other civil litigation: Part 4 CICA 2015 is relevant only to proceedings for
judicial review. In other civil claims, including in respect of statutory appeals, the
common law will continue to govern any application for costs protection. This might
include, for example, common law claims in negligence or misfeasance in public office
against public authorities, or statutory appeals against the conduct of public

authorities.'”

X Environmental litigation and the Aarhus Convention: Section 90 empowers the Lord
Chancellor by regulations to disapply SHFWLR QV DQG SLQ UHODWLRQ
SURFHHGLQJV ZKLFK LQ WKH /RUG &KDQFHOORUYV RSL
UHODWLQJ HQWLUHO\ RU SDUWO\ WR WKH HQYLURQPHQW
explained that the purpose of this provision was to reflect the obligations of the UK
under the Aarhus Convention and the various European directives which implement it,

170 See para. 76.

! Including appeals from first instance decisions on judicial review applications, see Section 88(12).

172 See for example, Begg v HM Treasurf2015] EWHC 1851 (Admin). In this case, the applicant sought a PCO in
connection with a statutory appeal against an asset freezing order. The court accepted that, in principle, a PCO might be
ZLWKLQ WKH FRXUWTV GLVFUHWLRQ
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which set out requirements for access to justice concerning environmental matters. This
includes a stipulation that suFK SURFHGXUHV PXVW EH 33IDLU HTXLWD
SURKLELWLYH®\ H[SHQVLYH"

When regulations are made under Section 90, applications for costs protection in
judicial review proceedings which raise environmental issues will be subject to the
Corne Houseguidance, as modified for application in environmental cases.'™
Importantly, in R (Garner) v Elmbridge Borough Council and Othérsthe Court of
Appeal recognised that in environmental cases engaging the Aarhus Convention, the
ideneral public importance fand the public interest requiring resolution feriteria for
costs protection, as identified in Corner Houseare satisfied. The Court of Appeal also
issued general guidance on the kinds of PCO to be made in environmental cases
engaging the Convention.'”
In any event, since April 2013, special provision has been made for fixed costs in
environmental judicial reviews. A fixed costs regime will apply to any case identified as
DQ $DUKXV FODLP E\ WKH FODLPDQW 7KLV ZLOO DXWRPDW|
£5,000 and their recovery to a maximum of £35,000. The fixed costs rules will not apply
to any case where the court is not satisfied that the Aarhus Convention applies.'”” It is
likely to be rare that an applicant would choose to make an application for any costs
capping order or a PCO outside this fixed costs regime.

X Costs protection and closed material procedures: After the passage of the CICA
2015, in Begg v HM Treasutythe High Court indicated that a PCO might be
appropriate in terrorism cases where a claimant is placed at a disadvantage in assessing
the merits of a claim because of an inability to see closed material.'”® Cranston J applied
criteria distinct from that applicable in traditional Corner Housepplications, explaining
that the justification for costs protection was different in these cases:

First, the case must be of real benefit to the individual bringing it. Secondly, the
individual must not be able to assess the prospects of success in the ordinary way.
In other words, it must appear from the open material that the case is such that a
reasonable person would litigate, but because of the closed material on which the
defendant relies, reputable and competent legal representatives cannot advise
whether the prospects are, in fact, good. Thirdly, having regard to the financial

'3 The Aarhus Convention is an international treaty which does not have direct effect in UK law. However Article 9

KDV EHHQ LPSOHPHQWHG E\ 'LUHFWLYH (& W'RHvIBK Enddd 3SDUWLFLSDWLRQ
Directives on Environmental Impact Assessment and Industrial Emissions, so as to require that there must be access to

a procedure for review of decisions by public authorities on applicable environmental matters that is "fair, equitable,

timely and not prohibitively expensive". One of the most important of these procedures is judicial review.

174 At the time of writing, no such regulations have been laid before Parliament.

175 12010] EWCA Civ 1006.

176 In Garner, the Court of Appeal approved a PCO of £5,000 for the applicants, with a reciprocal cap on costs recovery

of £35,000: 3, ZRXOG QRW IRU D PRPHQW VXJJHVW WKDW WKH OLPLW RQ WKH OLDELC
The limits should properly reflect the disparity of resources, but it does seem to ithe thigper limit of £35,000,

suggested for theespondent's liability if the appellant is successful, is fair and proportionate and, rather more
LPSRUWDQWO\ LW LV FRQVLVWHQW ZLWK D UHY L HgarS 6 BHIHMLIWKDW PXVW QRW
Note that the effect of the Aarhus Convention on environmental litigation is wide-ranging and fast-moving. More than

an introduction to the relevant features of PCOs in environmental judicial review claims is beyond the scope of this

document.

"7 CPR 45.41 to 45.44.

178 [2015] EWHC 1851 (Admin).



QuU?

QUS

resources of the individual and to the amount of costs likely to be involved it is
fair and just to make the order. Fourthly, if the order is not made the applicant
will probably discontinue the proceedings and will be acting reasonably in doing
so. Finally, the individual should not benefit from the order if his conduct is later
judged to be unreasonable or abusive.'”

Although the Court acknowledged that the new CJCA 2015 framework would shortly
apply in judicial review claims, this case did not involve a judicial review claim, but an
appeal subject to Section 26 Terrorist Asset-Freezing etc. Act 2010. The applicants in
this case had argued that the justification for costs protection in these cases called for a
3QHZ FDWHJRU\ RI FRMi¥WMs SoUtRR \fik# Easd/ wifer® dosts protection
has been afforded in connection with closed material procedures. However, it is the first
to afford guidance on the proper circumstances in which costs protection will be in the
interests of justice in closed material claims.

It is unclear whether this costs protection will be available in judicial review claims
subject to Section 6 Justice and Security Act 2012, involving closed material
procedures, either as a distinct new category of common law protection or under the
codified Corner Houseegime in Sections 88-90 CJCA (see below).

iii) When can the court make a costs capping order?

Section 88(6) provides that a court may only make a costs capping order if it is satisfied both
WKDW WKH SURFHHGLQJV DUH 3 IXE® LW KIDQW A UW KR/ X B/U R KHAK (
applicant would be acting reasonably by withdrawing or ceasing to participate in the
proceedings. Under Section 88(7),p URFHHGLQJYV DUH 3SXEObHyifQWHUHVW SUF
a) An issue that is the subject of the proceedings is of general public importance;
b) The public interest requires the issue to be resolved; and
¢) The proceedings are likely to provide an appropriate means of resolving it.
Section 88(8) requires the court to consider a number of matters when determining whether
SURFHHGLQJY DUH 3SXEOLF LQWHUHVW SURFHHGLQJV"™ 7KHVE
a) The number of people likely to be directly affected if relief is granted to the
applicant for judicial review;
b) How significant the effect on those people is likely to be; and
¢) Whether the proceedings involve consideration of a point of law of general public
importance.
17 Para. 26.
180 Para. 20.
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These factors are not exhaustive, and do not mandate the court to attribute particular weight to

any particular factor.'®'

QUNT This is consistent with the approach of the courts in applying the Corner Housecriteria. In R

(Compton) v. Wiltshire Primary Care Trulét the Court of Appeal explained that the governing
principles in Corner Houseshould not be read over-restrictively. This flexible, fact-sensitive
approach to costs protection was subsequently endorsed by the Court of Appeal.'® Importantly,
SH[FHSWLRQDOLW\" ZDV QRW WUHDWHG MkeDHdubskitW¥rd,ULRQ DGGL
butas D SSUHGLFWLRQ™ DV WR WKH RGW VKRR tdtisRdd heKdRevid SULQFLSC

wasexceptional, and did not have to satisfy an additional test of exceptionality.'™

The statutory criteria should also be applied flexibly to meet the interests of justice in public
interest proceedings. While the outcome may be *as in previous practice *that costs capping
orders remainrare, QR DGGLWLRQDO 3H[FHSMWhd@BOLW\" WHVW ZRXOG EF

QUNN The effect of Section 88(6) is to codify the existing practice based on the Corner Housecriteria.

During the passage of the Act, Ministers emphasised that the interpretation of these criteria will
build on the application of the existing Corner Housecriteria and that the discretion to interpret
WKH VFRSH Rl 3SXEOLF LQWHUHVW SURFHHGLQJV® ZLOO UHPDL

facts of any particular application.'™®

QUNO The scope of this discretion may only be altered by an amendment to the CJCA 2015, including

by the adoption of delegated legislation, which is provided for in new powers granted to the
Lord Chancellor (considered below).

QUNP Without such amendment, the statutory criteria should not, in our view, result in a more

RF

restrictive approach in practice.'™ The consideration of the Corner Housecriteria by the courts
may properly LQIRUP WKH FRXUWVY LQWHUS U Htdtubbiy/ dofts@appingG DSSOLFD
criteria.

181 Both of these points were conceded by the Government during the passage of the CJCA 2015 (HL Deb, 30 July

2014, Col 1647).

18212008] EWCA Civ 749, Waller, Buxton and Smith LJJ, Buxton LJ dissenting.

183 For example, in Wilkinson v Kizinger[2006] EWHC 835 (Fam) and Morgan v Hinton Organics (Wessex) Ltd

[2009] EWCA Civ 107. Cf: Goodson v HM Coroner for Bedfordshire and Luf2®05] EWCA 1172. So, for example,

in R (Buglife) v Thurrock Thames Gateway Development Corp and aria€od] EWCA Civ 1209 it was expressly

acceptedthat *SWKHUH FDQ EH QR DEVROXWH UXOH OLPLWLQJ FRVWV WR WKRVH RI MX
ZKLFK LW ZRXOG EKtRMXVW WR GR VR’

184 R (Compton) v. Wiltshire Primary Care Tr(2008] EWCA Civ 749, and R (Buglife) v Thurrock Thames Gateway

Development Corp and anoth@008] EWCA Civ 1209.

185 This approach is consistent with the consideration of the public interest test in Corner Housen Litigating the Public

Interest(2006), a Report of a Working Party chaired by Lord Justice Maurice Kay.'®® The Working Party included

PHPEHUV Rl WKH 7UHDV XU\ 6ROLFLWRUfV RIILFH 7KH 'HSDUWPHQW IRU &RQVW
the Law Society, Liberty and the Public Law Project. The report attempted to further define the public interest,

consistent with the purpose of a protective costs order, but was unable to do so. It concluded: 3$IWHU PXFK GLVFXVVLRQ
the Group came back to the first two criteria identified by the Court of Appeal in Corner House and agreed that these

provided a definition that was both workable and sufficiently flexible. A public interest case is one where: (i) the issues

raised are ones of general public importance, and (ii) the public interest requires that those issues should be resolved.

The Group agreed that the definition should be given a broad, purposive interpretation. The definition should not be

DOORZHG WR EHFRPH XQGXO\ UHVWULFWLYH ~

186 While the courts have applied the criteria in para. 74(1) of Corner Houg 3 1OH[LEO\" WKDW IOH[LELOLW\ KDV Q
led to PCOs to be made where the general public importance and public interest criteria have not been met (subject to

the distinct treatment of environmental and closed material cases, considered above).



a) rGeneral public importance n

QUNQ General public importance does not mean that the matter must be of interest to all of the public
nationally. On the other hand, a local group may be so small that issues in which they alone
might be interested would not be issues of "general public importance". The Court of Appeal
has explained that:

[A] case may raise issues of general public importance even though only a small group of
people will be directly affected by the decision. A much larger section of the public may be
indirectly affected by the outcome. Because it is impossible to define what amounts to an
issue of general public importance, the question of importance must be left to the
evaluation of the judge without restrictive rules as to what is important and what is
general.'®’

b) Bublic interest +

QUNR The public interest is not limited to a public interest in the outcome of the individual claim, but
can involve a wider public interest in the clarity of the law. As the Court in Corner House
explained, for example, a discrete issue of statutory construction which arises may affect many
people, in which case SWKHUH LV D SXEOLF LQWHUHVW LQ WKH HOXFL
courts in addition to the interests of the individual parties ~ (emphasis added).'® Thus, the
Refugee Legal Centrease involved a challenge to the fairness of very streamlined new
arrangements for processing asylum claims at Harmondsworth. The claimant alleged systemic
unfairness in the determination procedure. Although the challenge failed, the Court in Corner
Househeld that it KDG 3VHUYHG DQ LPSRUBAZGQ Whal e&E BelFouB ¥ US RV H”’
emphasise the need for the determination procedure to be applied flexibly by reference to a

written policy.'™

QUNC While both of these criteria were disregarded by the courts applying the common law in some
cases (most notably in environmental cases and the treatment of secret evidence, see above),
eachmust be satisfied if the new statutory regime is to apply.'”’ Environmental cases will enjoy
protection by virtue of the fixed costs regime in CPR 45 and the Section 90 provides for distinct
treatment (see above). Whether common law costs protection will remain available in judicial
review cases involving closed material proceedings is far from clear.'”’

c) Appropriate means to resolve the issue n pThe right case?

QUN@The final condition in Section 88(6) provides that the court should consider whether the
proceedings in question are the right ones in which to determine the relevant public interest
issue. While this pppropriate vehicle ftest was not expressly set out in Corner Housethe Court
of Appeal was clear that no order would be made unless it was in the public interest for the

187 R (Compton) v Wiltshire Primary Care Trygb09] I WLR 1436, [73] +[78].

188 120051 EWCA Civ 192, [70] (emphasis added).

189120051 EWCA Civ 192, [51] (emphasis added). A PCO was granted by consent for a substantive appeal in the
Refugee Legal Centre case. The judgment provides a helpful Appendix on the historical case-law on PCO [2004]
EWCA Civ 1296.

190 See Garner[2010] EWCA Civ 1006.

I Begg v HM Treasunf2015] EWHC 1851 (Admin).
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particular case to proceed (the criteria included that a case would be withdrawn in the absence of
an order and that it would be fair and just in the circumstances for an order to be made).

QUN? The court in Corner Housefor example, explained that, in the Refugee Legal Centrase it was
preferable for that sort of systemic unfairness challenge of that sort to proceed with an NGO
claimant with the benefit of a PCO, than with 10 or 12 individual legally aided claimants (the
alternative envisaged by the court).'”

QUNS There was no indication by Ministers that this new criterion was intended to introduce an
entirely new statutory hurdle for applicants for costs protection to satisfy. As is clear from the
statutory language, this remains one aspect of the public interest test which the court is required
to take into account.

iv)  What kind of order?

QUOT Section 89(1) prescribes matters to which the court must have regard when considering whether
to make a costs capping order, and what the terms of any such order should be. This non-
exhaustive list includes:

a) The financial resources of the parties to the proceedings, including the financial
resources of any person who provides, or may provide, financial support to the
parties;

b) The extent to which the applicant for the order is likely to benefit if relief is granted
to the applicant for judicial review;

c) The extent to which any person who has provided, or may provide, the applicant with
financial support is likely to benefit if relief is granted to the applicant for judicial
review;

d) Whether legal representatives for the applicant for the order are acting free of charge;
and

e) Whether the applicant for the order is an appropriate person to represent the interests
of other persons or the public interest generally.

QUON Again, these considerations broadly reflect the Corner Housecriteria. They are not exhaustive
nor do they prescribe the weight which the court should attach to each factor. Guidance from

earlier PCO cases ZLOO UHPDLQ UHOHYDQW WR WKH FRXUWY{V FRQVLGF
Sections 88 and 89, in determining the scope of any appropriate costs capping order:

>$@VvV D PDWWHU RI FRPPRQ VHQVH MXVWLFH DQG SURSRL
discretion as to whether to make an order and if so what order, the judge should take
account of the fullness of the extent to which the applicant has satisfied the five Corner
House requirements. Where the issues to be raised are of the first rank of general public
importance and there are compelling public interest reasons for them to be resolved, it may
well be appropriate for the judge to make the strongest of orders, if the financial

12 R (Corner House Research) v Secretary of State for Trade and Inflis§ EWCA Civ 192, [52].
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circumstances of the parties warrant it. But where the issues are of a lower order of general
public importance and/or the public interest in resolution is less than compelling, a more
modest order may still be open to the judge and a proportionate response to the

circumstances.'”

QUOQO The introduction of an express requirement to consider the appropriateness of the applicant to
represent the interest of other persons or the public interest generally mirrors the Pppropriate
vehicle ffactor in Section 88(7)(c). It is likely that the public interest in a case continuing *
central to the Corner Housecriteria +involves a consideration of the appropriateness of the
claim proceeding in its current form as a means of resolving an issue (see the consideration of
the Refugee Legal Centrabove).

QUOP Section 89(1)(c) now expressly requires the court to expressly consider the extent of the interest
LQ WKH SURFHHGLQJV RI WKH F O D th®idgeWdF e tlaihdnQ FHisDO EDF NF
criterion reflects the new financial disclosure provisions in Section 85-86, considered above. We
consider the disclosure of information about third party funders and their interests in greater
detail below.

a) m#FOFGJU rprivatefinterésts of the applicant

QUOAQ The consideration of any benefit from a case to be enjoyed by the applicant (or other financial
backers) should not be determinative of the public interest in any case. The influence of a
private interest on a costs protection order issued in the public interest was considered closely
when the courts applied the Corner Housecriteria. In Wilkinson v Kitzinger Sir Mark Potter P
explained:

I find the requirement that the Applicant should have 'no private interest in the outcome' a
somewhat elusive concept to apply in any case in which the Applicant, either in private or
public law proceedings is pursuing a personal remedy, albeit his or her purpose is
essentially representative of a number of persons with a similar interest. In such a case, it is
difficult to see why, if a PCO is otherwise appropriate, the existence of the Applicant's
private or personal interest should disqualify him or her from the benefit of such an order. |
consider that, the nature and extent of the 'private interest' and its weight or importance in
the overall context should be treated as a flexible element in the court's consideration of the
question whether it is fair and just to make the order. Were I to be persuaded that the
remaining criteria are satisfied, I would not regard requirement 1(iii) as fatal to this
application.'”*

b) Cross-capping and orders limiting costs recovery

QUOR Section 89(2) provides that if a costs capping order is granted, it must also restrict the other
SDUW\YV FRVWV H[SRVXUH 7KHUH LV QRW-Khp @ hittd@th??V KH $FW

19 R(Buglife) v Thurrock Thames Gateway Development Corporation anf2@& EWCA Civ 1209.

19412006] EWHC 835 (Fam), [2006] 2 FCR 537, [2006] 2 FLR 397 (Fam). The approach in Wilkinsonwas however
subsequently endorsed by the Court of Appeal in R (England) v London Borough of Tower Hamlets and otf2]
EWCA Civ 1742, and Morgan v Hinton Organics (Wessex) U[2)09] EWCA Civ 107, and a flexible approach to this
criterion is now settled law.
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level of costs protection afforded to the applicants. As the Minister confirmed during the
passage of the CJC Bill:

The clause does not prescribe the levels of the caps; judges will be able to set the caps at

OHYHOV WDLORUHG WR WKH FDVHV EHIRUH WKHP 7KH OHYH
may naturally be different, depending on their means. This, I believe, will address any

imbalance between the financial positions of the parties. '

While the Minister expressly considers the distinct means of the applicant and respondent, the
difference in treatment reflects the different purposes which a PCO, or a costs capping order made
in order to allow a public interest case to proceed, and a reciprocal order, might serve.

+

c) Disclosure, applicants and third parties

QUOC By Section 88(5), rules of court may specify information that must be contained in the

application including (a) information about the financial resources available or likely to be

available to the applicant to meet liabilities arising in connection with the application; and (b) if

the applicant is a body corporate that cannot demonstrate that it can meet its liabilities
SLQIRUPDWLRQ DERXW LWV PHPEHUV DQG DERXW WKHLU DELO
SXUSRVHV RI WKH DSSOLFDWLRQ"

QUO@The courts have made it clear that an NGO applicant for a PCO can have no expectation that a

PCO will be granted without full disclosure of the financial resources available and likely to
become available to it. The position is different for individual applicants, however. As the Court
of Appeal observed in Garner.

The possibility that the judge might, as an exercise of judicial discretion, order that the
public should be excluded while such details were considered would not provide the
requisite degree of assurance that an individual's private financial affairs would not be
exposed to public gaze if he dared to challenge an environmental decision. The more
intrusive the investigation into the means of those who seek PCOs and the more detail that
is required of them, the more likely it is that there will be a chilling effect on the
willingness of ordinary members of the public (who need the protection that a PCO would
afford) to challenge the lawfulness of environmental decisions.'”

QUO? There is no obvious reason why the chilling effect identified by the Court of Appeal in Garner

in relation to environmental challenges should not also apply in relation to other types of
challenge. Section 88(5) mirrors the wording of Section 85(2). Our concerns about these
provisions are explored in more detail in Chapter 2.

V) Delegated powers and the public interest

QUOS Section 88(9) empowers the Lord Chancellor to make regulations by affirmative resolution of

R@

each House of Parliament'®’ to amend Section 88 CJCA 2015 3E\ DGGLQJ RPLWWLQJ RU DP
matters to which the court must have regard when determining whether proceedings are public

195 HL Deb, 30 July 2014, Col 1649.
19 Garner[2010] EWCA Civ 1006, [51]-[52].
197 Section 88(11).



LQWHUHVW S Uthir39(Bl)GrhpQwkks the B.ddd Chancellor to make similar regulations
amendingSHFWLRQ 3E\ DMA®LIQRU DA G L QJ WSkchbnBRBIW'WHUY OLV W

QUPT Ministers have explained that there was no intention by the Government to use this power to
immediately depart from the existing Corner Housecriteria. The inclusion of this delegated
authority is intended only to permit a flexible response to any future need for further definition,
subject to the scrutiny of Parliament:

It may be the case that there are future developments which mean that it would be
appropriate for the courts to consider different matters when deciding whether, for
example, proceedings are public interest proceedings. These powers give us the ability to
respond quickly should change be needed. While this is done through statutory instrument
rather than primary legislation, it does not mean that Parliament will be unable to
consider any changes. Both powers are subject to the affirmative resolution procedure, so
any changes will be debated in both Houses before coming into force.'”

QUPN These measures would remain subject to the purpose of the primary legislation and the Lord
&KDQFHOORUYYVY GXWLHY XQGHU WKH &RQVWLWXWLRQDO 5HIR

This is not a question of the Lord Chancellor, as it were, having a free opportunity simply
to alter the whole burden or interpretation of the clause. [...] Section 1 of the
Constitutional Reform Act 2005, > « @pressly provides that its provisions do not affect
WKH H[LVWLQJ FRQVWLWXWLRQDO SULQFLSOH RI WKH UX
constitutional role in relation to that principOH )JXUWKHUPRUH WKH /RUG &K
VSHFLILHV WKDW KLV UROH LV WR B3UHVSHFW WKH UXOH F

>«@ , GR QRW WKLQN LW ZRXOG EH DSSURSULDWH IRU PH
as [ think the Lord Chancellor has said on a number of occasions, he is very mindful of
his oath and his obligations in that regard.”"’

QUPO Any amendments to the new statutory costs capping regime will be subject to the affirmative
resolution of both Houses of Parliament and must be exercised intra vires, subject to judicial
review. Any regulations must be consistent with the purpose of the underlying legislation,
notably to provide the court with the power to provide adequate protection for public interest
proceedings to be heard in the interests of justice. The extent to which any regulations
circumscribing the scope of the public interest or the terms in which an order can be made,
might undermine the underlying purpose of the legislation in due course, will be subject both to
parliamentary and judicial scrutiny.

vi)  Permission stage, costs and the public interest
QUPP Section 88(3) CJCA 2015 provides that a costs capping order may only be made if permission to

apply for judicial review has been granted. This is a significant change in practice. At present,
PCOs can be sought at any stage in proceedings. Indeed, the costs associated with the

198 Section 88(11).
19 HL Deb, 30 July 2014, Col 1644-5.
200 HI, Deb, 30 July 2014, Col 1644-5.
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permission stage may be substantial and could pose a significant deterrent to individuals with
limited means who seek to challenge unlawful activities by Government and public agencies.
Concern was expressed during the passage of the Act that this change could significantly restrict
the ability of costs capping orders to serve the public interest in ensuring that public interest
issues are considered by the courts.

QUPQ The Minister offered the following justification for this new limit to costs protection:

At present, a court can make a protective costs order before it has considered whether a
FODLPDQWYYV FDVH LV VXLWDEOH WR EH JLYHQ SHUPLVVLRQ
with what may turn out to be weak cases can thus benefit from costs protection even if the
court subsequently decides that their case should not be given permission for judicial
review, thereby leaving the public body to pay its own costs of dealing with a case which
had no merit. Effectively, a claimant would have had a risk-free process until then. [...] I
am happy to assure your Lordships that under [the new provisions] a costs capping order
may cover costs incurred prior to the grant of permission, as at present. The applicant can,
as now, ask the court to make the order as part of the permission application. It is right,
however, that until permission is granted the claimant should bear the financial risk of
bringing a weak claim because, ex hypothesi, it will be weak. *"'

QUPR We do not accept the premise that a claim that is refused permission is necessarily weak. The

flexibility of the permission test inevitably leads to unpredictability, making the assessment of

the merits in any case particularly problematic.””” As Lord Bingham observed, SDUJXDELOL W\
cannot be judged without reference to the nature and gravity of the issue to be argued. It is a test

ZKLFK LV IOH[LEOH {"Qhdt ieMbiltSiS iti€uRNW bfRa@nt in sensitive or

controversial cases and those where the outcome could affect a large number of people. In such

cases, it is common for the court to choose to explore the merits of the case at some length at the

permission stage, and sometimes refuse permission after lengthy hearings, frequently half a day

or more. Many judicial review claims with a public interest element that are suitable for costs

capping orders will fall into this category.

QUPC 7KH FRXUWYV DS SUR Dnfokmed/ty tis ththRllcicurhskf@esloVthe case at the

time permission falls to be considered by the court. This can include the degree of urgency
(which may result in the court directing that there be a rolled-up permission/substantive hearing)
DQRG WKH GHIHQGDWQKHIV DS URKDFIGARMRQGDQWYTV SRVLWLRQ ZLC
the Acknowledgement of Service and in some cases may remain opaque for some time
thereafter. Research has shown striking variations in permission grant rates as between
individual judges.” It is therefore extremely difficult for a claimant to predict with any

2T HL Deb, 30 July 2014, Col 1642.

202 See Public Law Project, The Dynamics of Judicial Review LitigatiBunkin and Bondy 2009), and in particular the

VHFWLRQ RQ SXEOLF ODZ SUDFWLWLRQHUV®H:SHUFHSWLRQV RI WKH SHUPLVVLR
http://www.publiclawproject.org.uk/data/resources/9/TheDynamicsofludicialReviewLitigation.pdf.

203 Sharma v Deputy Director of Public Prosecutions & QFsnidad and Tobago) [2006] UKPC 57, [14].

204 Research has shown striking variations in permission grant rates as between judges: for example, in The Dynamics of

Judicial Review LitigatioriSunkin and Bondy 2009), the Public Law Project found that paper grant rates amongst

judges who had dealt with 25 or more paper permission applications from April to December 2005 ranged from 11% to

46%, and that this variation in grant rate could not be explained by the types of cases that each judge had determined.”®*

Nor is variation in grant rates a recent phenomenon. It accords with earlier Public Law Project research: Judicial

Review in Perspecti@unkin, Bridges and Meszaros 1993)°* LQ ZKLFK WKH DXWKRUV IRXQG 3YHU\ ZLGH



http://www.publiclawproject.org.uk/data/resources/9/TheDynamicsofJudicialReviewLitigation.pdf

certainty whether or when permission will be granted, and in cases involving public interest
issues of the kind likely to be considered in costs capping cases, this difficulty may be
insurmountable.

QUP@ 7KLV IOH[LELOLW\ WRJHWKHU ZLWK WKH FRPELDHG
permission stage and the cost of the application for a costs capping order may be a sufficient
deterrent to undermine the purpose of the new costs capping regime. By its nature, deferring the

FRXUWYV FRQVLGHUDWLRQ RI thE Revimésvon StabR WilH FejliteRtle2
applicant to shoulder a substantial degree of risk before substantive costs protection will be
considered by the court. Unfortunately, the degree of risk associated with these costs can be
substantial.

a) 5/F EFGFO bsts@ILthd pérmission stage

QUP? AMXGLFLDO UHYLHZ FODLPDQWIYVY SRWHQWLDO FRVWYV

ULVNV

XQWLO

OLDELC

IROORZLQJ WKH &RXUW MRdurg E&K Cagdfl W GWestminst& Qity- Qouncil

to the d H 1 H Q G bn@ ¥y Miterested Part L H Wdfts of preparing an Acknowledgement of
Service.”” However, these costs can, in practice, be disproportionately high. As the Bingham

Centre explained in Streamlining Judicial Review in a Manner Consistent with the Rule af Law

Where permission is resisted for good reason, its refusal weeds out non-viable claims and
saves time and public money overall. But permission is routinely resisted when
defendants and interested parties *familiar with the claim zare well able to see that there
isno knock-RXW EORZ ,W LV SHUFHLYHG WKDW WKHUH

LV OLW

VKRWY DW VWULNLQJ WKH FDVH RXW ,QDSSURSULDWH L

additional cost and delay, the drafting of unsuccessful grounds of resistance, unnecessary
court time in assessing permission, inapt paper refusals and unnecessary oral renewal

L 206
hearings.

QUPS The deterrent effect of the scale RI GHIHQGDQWVY FRVWY DW WKH SH
by the courts in PCO cases. In R (Garner) v ElImbridge Borough Council and Othetitge Court
of Appeal expressed particular concern:

In the present case there was evidence that without a PCO the liability and costs of an
unsuccessful appellant was likely to be prohibitively expensive to anyone of "ordinary"
means. [...] [TThe costs claimed by the respondent and the second interested party at that
preliminary stage, when the matter was simply being considered on the papers and before
there had been any hearing, had reached nearly £15,000.”"

leave grant rates as betweeninGLYLGXDO MXGJHV®™ DOWKRXJK WKH JUDQW UDWH
year.

205120031 EWCA Civ 1346.

206 M. Fordham, M. Chamberlain, 1. Steele & Z. Al-Rikabi, Streamlining Judicial Review in a Manner Consistent with
the Rule of LawBinghamCentre report 2014/0]1 Bingham Centre for the Rule of Law, BIICL, London, February

2014: http://www.biicl.org/files/6813_bingham_jr_report_web.pdf. In Public Law Project, The Dynamic®f Judicial
Review(Sunkin and Bondy 2009), one defence solicitor explained the incentive towards resisting permission where the

UPLVVL]

IRU LQGL

test is flexible and uncertain in its application: 3>, @W LV RIWHQ GLIILFXOW WR WHOOA¥YaKDW FULWH
UHVXOW RI WKLY XQFHUWDLQW\ ZH SXW TXLWH D ORW RI ZRUN LQWR WKH $:

(p. 64).
27120101 EWCA Civ 1006.

R&


http://www.biicl.org/files/6813_bingham_jr_report_web.pdf

QUQT Concern has been expressed that, in some cases, pre-permission costs might be as high as
around £30,000.*"

b) 5/F EFGFOEBOUIT DPTUT PG UIFnDPTUT DBQQJOH BQQM.

QUQON The Court of Appeal in Corner Houserecognised that applicants for a PCO should be able to
rely on guidance on the likely costs exposure they might face in connection with their
DSSOLFDWLRQ IRU FRVWYV SURWHFWLRQ 7KH &RXUWTTV H[SHFV
would face a costs liability in relation to a failed PCO application not exceeding £1000 for a
paper application, and £2500 if the position were renewed orally. The Court considered that an
DSSOLFDQWY{V WRWDO OLDELOLW\ LQ UHVSHFW RI WKH 3&2 DSS
PCO application in a multi-party case, and a further £5000 if the PCO application is renewed
orally in a multi-party case. The Court recommended that these figures should be incorporated
into the Civil Procedure Rules. Such assurance on the cost of the application may be of limited
value if this risk must necessarily be accompanied by the full panoply of pre-permission costs.

QUQO We support the recommendation in Corner Househat the costs exposure for applying for PCOs
(and in future, for costs capping orders) should be limited by a fixed fee regime incorporated
into rules of court or a Practice Direction, or an indicative fee regime. This would, of course, be
of limited value without sufficient protection for applicants against the risk associated with
unquantified pre-permission costs.

¢) Permission and costs capping applications under Section 88

QUQP While the deterrent effect of disproportionate costs pre-permission is a problem which will
affect all applications for judicial review, it must be particularly relevant to the court §
consideration of costs protection in public interest cases, whether in the making of a PCO or in
the court § consideration of applications pursuant to Section 88 CJCA 2015. Lord Justice
Jackson explained the issue succinctly in his review of civil litigation costs:

The PCO regime is not effective to protect claimants against excessive costs liability. It is
expensive to operate and uncertain in its outcome. In many instances the PCO decision
comes too late in the proceedings to be of value.””

QUQQ By making any application subject to the risk not only of the costs of that process, but to all the
potential costs pre-permission, this concern is clearly exacerbated. In cases where an application
for a costs capping order is made, there is a particular incentive to minimise pre-permission
FRVWY DQG VR WR PLQLPLVH WKH FODLPDQWYYV FRVWY H[SRV:
makes an open assertion that they are not in a position to proceed with a claim involving a
substantial costs risk, but that it is in the public interest for the matter to be heard. In these
circumstances, the court may wish to consider what procedural steps might best serve the public
interest, both in saving unnecessary costs and in preserving the purpose underlying the new
statutory costs capping regime.

2 9 -DIIH\ DQG 7Loadirfgkhe Di inudicial Review: The Crime and Courts®ill4.f 8 . &RQVW /
Blog (6th February 2014): http://ukconstitutionallaw.org.
2991 ord Justice Jackson, Review of Civil Litigation Costs: Final Repqf009), para. 4.1(vi).
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X Nothing in the CJCA 2015 prevents the consideration of both applications for
permission and costs-protection simultaneously. In practice, it is likely that permission
and costs capping will logically be considered together at an early stage, in order to
meet the statutory purpose of the costs capping provisions in the CJCA 2015. This will
enable the court, before substantial costs are accrued, to assess the extent to which (a)
the criteria for a costs capping order - other than the grant of permission - are made out,
and (b) whether the material before the court indicates that the claimant cannot bear the
costs risk of being refused permission.

X As explained above, the court§ approach to permission stage is historically fact
sensitive and sensitive to the context of a claim. It is clearly arguable that if the test for a
costs capping order is satisfied, then the arguability threshold will be met. If the court is
persuaded that a case raises issues of general public importance, the issues to be
determined are in the public interest and the claim is an appropriate vehicle for its
FRQVLGHUDWLRQ LW LV GLIILFXOW WR VHH KRZ WKH DS
test might serve the public interest.

X In those cases in which the court considers that, on the material before it, the rule of law
is likely to require the claim to be heard in the public interest, but that the claimant
FDQQRW EHDU WKH GHIHQ & peivsiHl (i LaditdbtQ MelcoirH G F R
fee, and the costs associated with the costs capping application), this may impact upon
the approach of the court both to permission and to case management. For example, it is
unlikely that a rolled-up hearing would be appropriate in any case involving an
application for a costs capping order.

X It may be possible for the court to grant both permission and a costs capping order on
the papers, with a direction that the defendant has the liberty to apply to set aside the
grant of permission within a specified number of days following service of the order on
the defendant. The basis on which the court might be asked to make such an order
would be that the claim could not otherwise proceed because of the costs risk to the
claimant. While CPR Part 54.13 appears to preclude an application to set aside an order
granting permission where the defendant has been served with the claim form, this rule
is clearly predicated on the defendant having had an opportunity to file an
Acknowledgement of Service, and there is authority for the proposition that the court
retains inherent jurisdiction to set aside the grant in appropriate circumstances.

RS
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CHAPTER 5: ACCESS TO JUSTICE, THE PUBLIC INTEREST
AND JUDICIAL REVIEW

RUN The constitutional significance of judicial review as a tool for ensuring that public decision
making is lawful, transparent and accountable, in a manner consistent with the rule of law is
trite. While its effectiveness cannot be maintained through ossification, the appetite for reform
in Government over the past five years has been substantial. Many recent changes are subject to
litigation and the application of some, like Part 4 of the CJCA 2015, remains uncertain.

RUO The authors are concerned that many recent changes may have a particular impact on access to
the court for claimants, whether through heavier procedural burdens or through new limitations
on access to legal aid or inhibiting access to sources of third party support. Yet, the pace of
change has been such that it is extremely difficult to understand how consecutive reforms may
individually have affected the cost and efficiency of the process of judicial review or the ability
of individuals to pursue a claim. Further empirical research on the accessibility of judicial
review and its effectiveness may be crucial to understanding of the impact of the latest round of
changes, including those in Part 4, CJCA 2015. However, faced with significant budgetary
restraints, we understand that further change may yet be imminent. For example, in July 2015,
the Government consulted on a further increase in civil fees across the justice system, including

. . . . . .. . 210
in connection with claims for judicial review.

RUP  The constitutional function of judicial review creates a particular imperative for evidence-based
and cautious reform, in a manner consistent with the rule of law. While there may be means to
further increase the efficiency of the process, any further reform should be evidenced based,
proportionate, consistent in its impact on both claimants and respondents and respectful of the
fundamental role which the remedy plays in our constitutional framework.

RUQ For example, the problems raised by Section 88(3) CJCA 2015 zand the need for an effective
and proportionate framework for costs protection tare a manifestation of a wider problem
relating to MXGLFLDO UHYLHZ FODLPDQWVY FRVWV H[SRVXUH WK
solution. We are concerned that the guidance in Mount Cookdoes not offer responsible judicial
UHYLHZ FODLPDQWYV VXIILFLHQW FRPIRUW WR RXWZHLJK WKF
GHIHQGDQWVY FRVWYV WR SHUPLVVLRQ LQ PDQ\ FDVHV $ Il
GHIHQGDQWVY FRVWV WR SHstd BfLth \¢dsR €apdin® &ppliGationHQuED QW VT F
accord with the approach taken in environmental judicial review claims that are subject to
Article 9(4) of the Aarhus Convention.

RUR  This approach was recommended by Lord Justice Jackson in his review of civil litigation costs.
His report concluded that a fixed costs regime for judicial review, available for both legally
aided and non-legally aided claimants should be introduced in a practice direction. As a starting
point, he suggested that:

219 See Enhanced fees response and consultation on further fee prog6salsl 24), July 2015. JUSTICE has
prepared a short response to this consultation: http://justice.org.uk/court-and-tribunal-fees-consultation-on-further-fees/.
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costs up to the grant of permission should be no less than £3,000; and (ii) if permission is
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should be no less than £5,000.*"

CDSSLQJ GHIHQGDQWVY FRVWV DV /RUG -XVWLFH -DFNVRQ SL
defendants and interested parties at the permission stage. If defendants and interested parties

were encouraged to spend proportionately on resisting permission, fewer, better points would be

taken, focused on any knock-out blow(s). Some may be encouraged not to contest permission at

all. The permission hurdle could truly act as a filter on weak cases, would cost less to

administer, and would drive down costs for both claimants and defendants.

While safeguards may be necessary to ensure that a fixed fee approach would not inhibit the
ability of parties to secure effective representation and to conduct their cases fully and
proportionately, there are at least three possible solutions worth further consideration:

a) A fixed fee regime set out in the Civil Procedure Rules;
b) A fixed fee regime set out in a Practice Direction;

¢) An indicative fee regime set out in the rules or a Practice Direction, which could be
departed from for good cause, for example where there has been a failure to use the pre-
action protocol.

There is every reason to have a regime of this kind given the limited but crucial filtering
purpose of the permission hurdle. Effective use of the pre-action protocol ought to mean
that the Acknowledgement of Service is a simple document to draft. The amounts
suggested in the Jackson report, in our view, strike a sensible balance. We note that
Lord Justice Jackson concluded that these changes could be most flexibly achieved in a
Practice Direction.

This is a change which could improve practice beyond public interest claims and ought tas
Lord Justice Jackson acknowledged zlead to better practice in all judicial review claims, not
only those where costs capping orders might be necessary and appropriate.

Short of exploring the recommendations of the Jacksonreview, the implementation of the

recommendations in Streamining Judicial Review in a Manner Consistent with the Rule of Law
would, in our view, help to increase the efficiency of judicial review, while respecting the rule

of law and the ability of both parties to access the court.””” These recommendations include a
suggestion that the courts should use their existing powers to impose adverse costs
consequences on defendants who unsuccessfully oppose permission. Many of these changes
could be implemented without primary legislation and could increase the efficiency and fairness

of judicial review in practice.

2T ord Justice Jackson, Review of Civil Litigation Costs: Final Repq@009), para. 4.1(vi).

212 M. Fordham, M. Chamberlain, I. Steele & Z. Al-Rikabi, Streamlining Judicial Réew in a Manner Consistent with
the Rule of LawBingham Centre report 2014/@Bingham Centre for the Rule of Law, BIICL, London, February
2014: http://www.biicl.org/files/6813 bingham_jr_report_web.pdf.
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