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Summary  

This report examines the settlement of mixed disputes by international courts and 
tribunals. It provides examples from the practice of various international courts and 
tribunals in the law of the sea and other areas of international law. The report explores 
the methods and approaches that these courts and tribunals have applied with respect 
to mixed disputes, including the circumstances in which they lack, or may exercise, 
jurisdiction over external issues, i.e. issues potentially beyond the scope ratione 
materiae of the specific treaty with a compromissory clause or any other basis of 
jurisdiction with subject-matter limitations.  

The report aims to enhance knowledge on the current state of mixed disputes in 
international dispute settlement, identify trends in judicial practice, highlight areas of 
ambiguity and questions requiring further investigation, whilst also drawing practical 
conclusions of benefit to States, advisors and courts. This report will be of interest to 
professionals involved in international dispute settlement, including within government 
departments, international organisations and legal practice as well as legal academics 
and students interested in the settlement of disputes by international courts and 
tribunals. 

BIICL Mission 

The British Institute of International and Comparative Law (BIICL) continues its 
mission, first started in 1895, to advance understanding of international and 
comparative law, promote the rule of law in international affairs, and encourage the 
practical application of legal knowledge through research, publications, training and 
events. BIICL is an independent legal research institute with charitable status, 
unaffiliated with any university or government. It fosters a diverse community of 
scholars and practitioners and acts as a focal point for its substantial membership 
base. BIICL combines a world-class, global applied research institute mindset with a 
charitable ethos to serve and advance the disciplines of international law, comparative 
law and the rule of law. Its mission is to contribute towards informed, independent 
thinking in law and decision making for a global community and to uphold the rule of 
law at the international and national level.   
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Chapter 1: Introduction 
This chapter introduces the concept of mixed disputes (1.1) and explores questions 
about the scope of jurisdiction over these disputes (1.2). It then outlines the aims of 
this research (1.3) and the structure and methodology employed in the report (1.4). 

1.1. MIXED DISPUTES 

The expression ‘mixed’ disputes is not a term of art in international law.1 Its precise 
meaning depends on the context in which it appears. It can be used in various ways 
across different contexts and fields of international law.2 In the field of international 
dispute settlement by courts and tribunals, the concept of mixed disputes centres on 
issues of subject-matter jurisdiction. Broadly, it refers to cases involving legal 
questions the resolution of which would implicate disputes with a plurality of subject-
matters, and which are brought before a court or tribunal, the contentious jurisdiction 
of which is subject to ratione materiae limitations.3  

 

1 The term is not generally found in the dictionaries of international law; it is, however, employed in the 
law of the sea scholarship. For early evidence on the usage of the term ‘mixed’ disputes in the law of 
the sea context, specifically during the negotiations at the Third United Nations Conference on the Law 
of the Sea (UNCLOS III), see Myron H Nordquist, United Nations Convention on the Law of the Sea 
1982: A Commentary (Martinus Nijhoff 1985) vol V, 107ff (Virginia Commentary). See also ‘Definitions’ 
in Section 2.1.1.i of this report. 
2 For example, by ‘mixed’ disputes, some commentators refer to proceedings involving not just States, 
but also other entities, including private sector investors and international organisations: see Christoph 
Schreuer et al, The ICSID Convention: A Commentary (2nd edn, Cambridge University Press 2009) 82; 
Jack J Coe Jr, ‘The Serviceable Texts of International Commercial Arbitration: An Embarrassment of 
Riches’ (2022) 10 Willamette Journal of International Law and Dispute Resolution 143, 146. See also 
Valentina Vadi’s use of the definition in ‘Beyond Known Worlds: Climate Change Governance by Arbitral 
Tribunals?’ (2015) 48 Vanderbilt Journal of Transnational Law 1285, 1318, and ‘Global Cultural 
Governance by Investment Arbitral Tribunals: The Making of a Lex Administrativa Culturalis’ (2015) 33 
Boston University International Law Journal 101, 115; Chester Brown, ‘International, Mixed, and Private 
Disputes Arising under the Kyoto Protocol’ (2010) 1 Journal of International Dispute Settlement 447, 
455; Loris Marotti, ‘Determining the Scope of the Local Remedies Rule in UNCLOS Disputes’ (2018) 
21(1) Max Planck Yearbook of United Nations Law Online 36; United Nations Conference on Trade and 
Development, ‘Course on Dispute Settlement: International Centre for Settlement of Investment 
Disputes: 2.1 Overview’ (United Nations, 2003) 7 <https://unctad.org/system/files/official-
document/edmmisc232_en.pdf> (accessed 13 February 2025); August Reinisch and Loretta Malintoppi, 
‘Methods of Dispute Resolution’ in Peter Muchlinski, Federico Ortino and Christoph Schreuer (eds), The 
Oxford Handbook of International Investment Law (Oxford University Press 2012) 692; CL Lim, The 
Cambridge Companion to International Arbitration (Cambridge University Press 2021) 28. Note also the 
use of terms like ‘mixed courts’ to describe forums established jointly by different entities in international 
law: see John P Grant and J Craig Barker, Parry and Grant Encyclopaedic Dictionary of International 
Law (3rd edn, Oxford University Press 2009) 269, 387; Laurence Boisson de Chazournes and Danio 
Campanelli, ‘Mixed Commissions’ (Max Planck Encyclopedia of Public International Law, December 
2006) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e65> 
(accessed 13 February 2025). 
3 As an example, early twentieth century scholarship explored whether certain forums have jurisdiction 
to adjudicate mixed legal disputes, particularly those necessitating the concurrent consideration of 
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For the purposes of this report, mixed disputes are specifically defined as cases 
involving intertwined legal issues which are based on different legal regimes, 
encompassing both disputes over rules that fall within the adjudicator’s jurisdiction 
(‘internal issues’) and disputes implicating external rules (‘external issues’).4 In this 
situation, the parties may disagree about the applicable scope of jurisdiction ratione 
materiae, i.e. whether and to what extent the adjudicator’s jurisdiction includes 
external issues potentially falling beyond the treaty framework under which the claims 
were formulated. These disputes can also be described as having a ‘mixed character’ 
or of a ‘mixed nature’.  

This report focuses on mixed disputes in international dispute settlement by courts 
and tribunals. Its foundational premise is that the jurisdiction of an international court 
or tribunal depends upon the consent of States, as expressed in an international 
agreement. 5  United Nations (UN) Member States have a duty to pursue dispute 
settlement through peaceful means, but States retain discretion in determining when, 
how and by whom these disputes should be resolved.6  

Arguably, there is a need for international courts and tribunals to proceed with caution 
to avoid an overly expansive, or overly restrictive, exercise or interpretation of their 
jurisdiction ratione materiae. Under the competence-competence principle, courts and 

 

external political questions. This early understanding of a ‘mixed’ dispute is reflected in some form in 
Article XVIII of the European Convention for the Peaceful Settlement of Disputes (adopted 29 April 1957, 
entered into force 30 April 1958) 4646 UNTS 244, which provides that:  
 

In the case of a mixed dispute involving both questions for which conciliation is appropriate and 
other questions for which judicial settlement is appropriate, any party to the dispute shall have 
the right to insist that the judicial settlement of the legal questions shall precede conciliation. 
 

The Convention foresaw that some inter-State disagreements may involve both legal and political 
questions and granted parties the right to insist that legal questions be judicially settled before 
conciliation of other issues, effectively allowing them to separate legal components from non-legal, 
external considerations that fall outside the adjudicator’s jurisdiction. The judgment in United States 
Diplomatic and Consular Staff in Tehran (United States of America v Iran) (Judgment) [1980] ICJ Rep 
3, para 37, generally clarified that courts and tribunals can indeed determine the specific legal issues 
stemming from a larger ‘political’ dispute: see Louis Sohn, ‘Western European Treaty for Corporation 
and Collective Self-Defence’ (1948) 34 American Bar Association Journal 406; Arnold McNair, The 
Place of Law and Tribunals in International Relations (Manchester University Press 1957) 9; Jagdish 
Saxena, ‘The Court Without a Case’ (1970) 12 Journal of the Indian Law Institute 676, 686; Christoph 
Schreuer, ‘The Implementation of International Judicial Decisions by Domestic Courts’ (1975) 24 
International and Comparative Law Quarterly 153, 177; Robert Jennings, ‘An Expanding Court’ (1992) 
48(3) The World Today 44; Louis Sohn, ‘Suggestions for the Limited Acceptance of Compulsory 
Jurisdiction of the International Court of Justice by the United States’ (1988) 18(1) Georgia Journal of 
International and Comparative Law 1, 6.  
4 Sandrine De Herdt, ‘Mixed Disputes’ (2022) 37 International Journal of Marine and Coastal Law 358, 
364. 
5 An international court’s ‘jurisdiction only exists within the limits within which it has been accepted’: see 
Phosphates in Morocco (Italy v France) (Preliminary Objections) [1938] PCIJ Ser A/B No 74, 17; 
Chester Brown, ‘The Inherent Powers of International Courts and Tribunals’ (2006) 76 British Yearbook 
of International Law 195, 200. 
6  Antônio A Cançado Trindade, ‘Peaceful Settlement of International Disputes: Current State and 
Perspectives’ (Lecture delivered at the XXXI Course of International Law organised by the Inter-
American Juridical Committee of the Organization of American States, 2004); Yoshifumi Tanaka, The 
Peaceful Settlement of International Disputes (Cambridge University Press 2019) 23. 
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tribunals have the power to decide objections to their own jurisdiction.7 If dispute 
settlement bodies exceed their jurisdiction, they may face criticisms of having 
overstepped the boundaries of their competence, which in turn may undermine their 
legitimacy. Conversely, an overly restrictive exercise of jurisdiction may hinder the 
broader goal of the peaceful settlement of disputes. 8  According to Proelss, the 
‘potential collision of the principles of State sovereignty on the one hand and 
effectiveness and reliability [of dispute settlement regimes] on the other involves 
difficult balancing exercises, whose outcome will not always be easy to predict’.9 
Scholars who hold different views on the jurisdictional scope of courts and tribunals 
over mixed disputes agree that a balance must be struck between these competing 
factors, but disagree on where this balance lies.10  

In this vein, the present report examines questions surrounding the jurisdiction ratione 
materiae of international courts and tribunals over mixed disputes. 

1.2. SCOPE OF JURISDICTION OVER MIXED DISPUTES 

Consent to adjudication may usually be established through a special agreement 
(compromis) for a specific dispute, an optional clause declaration under Article 36(2) 

 

7 Chittharanjan F Amerasinghe, Jurisdiction of International Tribunals (Brill 2022) 121–162; Stefan Kröll 
and Elian Keller, ‘The Competence-Competence Principle’s Positive Effect’ in S Kröll, AK Bjorklund and 
F Ferrari (eds), Cambridge Compendium of International Commercial and Investment Arbitration 
(Cambridge University Press 2023) 771–806. 
8 Viktoriia Hamaiunova, ‘Legal Position of LOS Tribunal Regarding Mixed Disputes’ (2020) Technology 
Transfer: Innovative Solutions in Social Sciences and Humanities 80. 
9  Alexander Proelss, ‘The Limits of Jurisdiction Ratione Materiae of UNCLOS Tribunals’ (2018) 46 
Hitotsubashi Journal of Law and Politics 47, 60. 
10 Akhavan and Bjorge write: 
 

At times, however, facts that have little bearing on the subject-matter of a multilateral treaty are 
framed so as to bring them within the compromissory clause of the treatynot infrequently in 
a manner that “begins to resemble the attempts to force an ungainly foot into Cinderella’s glass 
slipper”. That makes it challenging for an international court or tribunal to resolve the matter 
before it while remaining faithful both to the proper interpretation of the clause which confers 
jurisdiction on it and to the fundamental principle of consent as the basis for its jurisdiction.  
 

Payam Akhavan and Eirik Bjorge, ‘Symposium on Incidental Jurisdiction. Between Consent and 
Coherence: Incidental Questions in an Imperfect World’ (2022) 16 AJIL Unbound 164, 165 citing 
Christopher Greenwood, ‘Some Challenges of International Litigation’ (2012) 1 Cambridge Journal of 
International and Comparative Law 7, 16; Yoshifumi Tanaka, ‘Between the Law of the Sea and 
Sovereign Immunity: Reflections on the Jurisdiction of the Annex VII Arbitral Tribunal in the Enrica Lexie 
Incident Case’ (2021) 20 The Law and Practice of International Courts and Tribunals 367, 391; Fabian 
Simon Eichberger, ‘Give a Court an Inch and It Will Take a Yard? The Exercise of Jurisdiction over 
Incidental Issues’ (2021) 81 Heidelberg Journal of International Law 235, 237; Keyuan Zou and Qiang 
Ye, ‘Interpretation and Application of Article 298 of the Law of the Sea Convention in Recent Annex VII 
Arbitrations: An Appraisal’ (2017) 48 Ocean Development and International Law 331, 332; Loris Marotti, 
‘Between Consent and Effectiveness: Incidental Determinations and the Expansion of the Jurisdiction 
of UNCLOS Tribunals’ in Angela Del Vecchio and Roberto Virzo (eds), Interpretations of the United 
Nations Convention on the Law of the Sea by International Courts and Tribunals (Springer 2019) 383, 
404; Roberto Virzo, ‘The “General Rule of Interpretation” in the International Jurisprudence Relating to 
the United Nations Convention on the Law of the Sea’ in Angela Del Vecchio and Roberto Virzo (eds), 
Interpretations of the United Nations Convention on the Law of the Sea by International Courts and 
Tribunals (Springer 2019) 15. 
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of the Statute of the International Court of Justice (ICJ) accepting compulsory 
jurisdiction or a treaty-based compromissory clause under which the parties to the 
treaty agree to refer future disputes concerning its application or interpretation to a 
designated court or tribunal. In all these instances, the court or tribunal is limited to 
resolving the specific legal issue submitted by the relevant States and only to the 
extent that this issue falls within its subject-matter jurisdiction. External issues may not 
be heard or resolved by the court or tribunal if the issues, for one reason or another, 
do not fall within the scope of its subject-matter jurisdiction.11  

Where jurisdiction rests upon a compromis, or on two converging optional clause 
declarations that have no jurisdictional reservations beyond reciprocity, courts and 
tribunals are less likely to face claims implicating legal issues that exceed their subject-
matter jurisdiction. However, challenges have arisen where jurisdiction is confined to 
interpreting or applying a limited set of rights and obligations as enshrined in the 
relevant treaty with a compromissory clause.12  In such cases, the parties typically 
agree to refer future disputes concerning the treaty’s ‘interpretation or application’ to a 
designated court or tribunal. Accordingly, the court or tribunal must assess whether 
the dispute pertains to the ‘interpretation or application’ of the treaty in question. This 
may require, first, analysing the scope of the legal issues involved based on the claims 
before it, and second, determining whether the relevant substantive obligations fall 
within or beyond the scope of the treaty containing the compromissory clause.13  

In the context of the United Nations Convention on the Law of the Sea (UNCLOS), it 
has been observed, for example, that dispute settlement bodies have tended to adopt 
different approaches to jurisdictional questions over mixed disputes. 14  If this 
observation is correct, it is important to examine whether this differential approach to 
mixed disputes is tenable, and how it may affect predictability in international dispute 

 

11 John G Collier and Alan Vaughan Lowe, The Settlement of Disputes in International Law: Institutions 
and Procedures (Oxford University Press 1999) 1; Robert Jennings, ‘Reflections on the Term “Dispute”’ 
in Ronald St John Macdonald (ed), Essays in Honour of Wang Tieya (Martinus Nijhoff 1994) 400–403. 
12 For example, see United Nations Convention on the Law of the Sea (adopted 10 December 1982, 
entered into force 16 November 1994) 1833 UNTS 3, art 288(1); Convention on the Prevention and 
Punishment of the Crime of Genocide (adopted 9 December 1948, entered into force 12 January 1951) 
78 UNTS 277, art IX. While most cases discussed in mixed disputes scholarship concern proceedings 
instituted through compromissory clauses, input from Dr Lorenzo Palestini highlighted the possibility of 
jurisdictional objections arising in proceedings instituted through special agreements or converging 
optional clause declarations. The parties signing a special agreement may, exceptionally, be unable to 
precisely define the contours of their dispute, in which case either party may file preliminary objections. 
Many optional clause declarations include reservations as to the scope or type of disputes over which 
the forum may exercise jurisdiction, making it possible that proceedings by a claimant State may 
implicate subject-matters falling outside the scope of the respondent State’s optional declaration. See 
generally Switzerland and six other States, Handbook on Accepting the Jurisdiction of the International 
Court of Justice (The Swiss Confederation 2014) para 80; Robert Kolb, Reservations to Optional 
Declarations Granting Jurisdiction to the International Court of Justice (Edward Elgar 2024) 6, 13.  
13 Note that the assessment of a forum’s subject-matter jurisdiction is distinct from, and logically arises 
prior to, examining the law that a forum may apply in resolving disputes before it, the latter of which is 
not the focus of this report. For a discussion of this distinction, see ‘Jurisdiction and Applicable Law’ in 
Section 2.1.1.v. See also Chapter 3 of the present report.  
14 Zou and Ye (n 10) 336, 337. 
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settlement.15 This and other questions carry significant practical implications for States 
and the design of dispute settlement procedures.16  

1.3. AIMS OF THIS RESEARCH 

The principal aim of this research is to examine how international courts and tribunals 
address mixed disputes. Specifically, this report aims to document judicial practice and 
relevant commentary. In doing so, it explores the methods and approaches that 
international courts and tribunals have applied to mixed disputes, including the 
conditions under which they may exercise or decline their jurisdiction over issues 
outside the scope of their basis of jurisdiction, such as a limited compromissory clause, 
as well as the legal consequences of addressing external issues.  

At the outset the report observes that while the term ‘mixed’ disputes is particularly 
prevalent in the law of the sea discourse, the problems and debates in the UNCLOS 
dispute settlement context have parallels in other fields of international law.17 Thus, 
the report focuses on mixed disputes in the law of the sea dispute settlement regime 
established by UNCLOS but also looks at practice beyond the law of the sea. While 
the research team is attentive to the special characteristics of each area and forum, 
the present report demonstrates how mixed disputes may give rise to jurisdictional 
challenges across practice in various fields of international law.  

Despite the specificities of different legal regimes, the basis of the subject-matter 
jurisdiction of various forums in dispute settlement can be comparable, including the 
questions about the limits thereof, whether through a special agreement, a 
compromissory clause or converging optional declarations.18 Indeed, as will be seen 
later in this report, many of the issues arising from the interpretation of Article 288(1) 
of UNCLOS ‘are common to any form of jurisdiction based on compromissory 
clauses’.19  

 

15  Lawrence Hill-Cawthorne, ‘International Litigation and the Disaggregation of Disputes: 
Ukraine/Russia as a Case Study’ (2019) 68 International and Comparative Law Quarterly 779, 814; 
Peter Tzeng, ‘Incidental Jurisdiction in International Adjudication and Incidental Determinations by 
International Organizations’ (2022) 116 AJIL Unbound 186, 189. 
16 Peter Tzeng, ‘Supplemental Jurisdiction under UNCLOS’ (2016) 38 Houston Journal of International 
Law 501, 575. 
17  See generally Callista Harris, ‘Incidental Determinations in Proceedings under Compromissory 
Clauses’ (2021) 70 International and Comparative Law Quarterly 417; Islam Attia, ‘Revisiting 
Jurisdiction of UNCLOS Courts and Tribunals over Ancillary Sovereignty Disputes’ (2023) 10(2) The 
Journal of Territorial and Maritime Studies 5; Peter Tzeng, ‘The Implicated Issue Problem: Indispensable 
Issues and Incidental Jurisdiction’ (2018) 50 International Law and Politics 447; Marotti (n 10); 
Eichberger (n 10). 
18  For some scholarship approaching the interpretation method systematically, see Bjørn Kunoy, 
‘Jurisdiction of Courts and Tribunals under the UN Convention on the Law of the Sea over Disputed 
Land Areas’ (2024) 39 International Journal of Marine and Coastal Law 345. See also Attia (n 17); 
Marotti (n 10) 385.  
19 Marotti (n 10) 392. 
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Moreover, there are instances of ‘judicial borrowing’ in decisions concerning mixed 
disputes, where tribunals resort to ‘legal solutions developed in other treaty regimes’.20 
For example, as discussed in Section 2.1.1, it has been argued that the Chagos MPA 
arbitration demonstrated a trend where States increasingly seek to ‘gain a ruling on 
issues that have nothing to do with the law of the sea’.21 There are similar concerns 
about the use of inter-State dispute settlement in international human rights law, given 
a trend where ‘disputes brought under these mechanisms are only tangentially about 
human rights, even if framed as such as a legal requirement’.22 These and other 
examples illustrate that UNCLOS is not unique in encountering ‘mixed’ disputes.  

Ultimately, all international courts and tribunals are tasked with addressing the 
disputes brought before them while remaining faithful to the fundamental principle of 
consent as the basis for their jurisdiction.23 Thus, the challenge when addressing 
mixed disputes may lend itself to a more holistic analysis and comparison.24 For 
example, there are some compromissory clauses in investment law treaties that 
resemble those in treaties concerning international criminal law.25 Similarly, some 
non-UNCLOS tribunals, including in specialised regimes like European Union (EU) law 
or international trade law, have determined legal questions implicating UNCLOS 
during their adjudication,26 necessitating an inquiry as to whether any jurisdictional 
problems arose in the sense of mixed disputes. The territorial dispute over Crimea has 
been implicated in dispute settlement under UNCLOS, bilateral investment treaties 
(BITs) as well as international human rights law. 27 Tribunals in different regimes 
incidentally rely on secondary rules of international law, such as treaty interpretation 
principles and the law of State responsibility, to determine the meaning of internal 

 

20 Vid Prislan, ‘Non-Investment Obligations in Investment Treaty Arbitration: Towards a Greater Role for 
States?’ in Freya Baetens (ed), Investment Law within International Law: Integrationist Perspectives 
(Cambridge University Press 2013) 450. 
21  Stefan Talmon, ‘The Chagos Marine Protected Area Arbitration: Expansion of the Jurisdiction of 
UNCLOS Part XV Courts and Tribunals’ (2016) 65 International and Comparative Law Quarterly 927, 
950. 
22  Lucas Lixinski, ‘On the Circumscribed and Problematic Resurgence of Inter-State Human Rights 
Cases’ (2022) 3 European Convention on Human Rights Law Review 174, 182. 
23 Akhavan and Bjorge (n 10) 165–166; Eichberger (n 10); Attia (n 17) 17. 
24 Attia (n 17) 22. 
25 Peter Tzeng, ‘Investments on Disputed Territory: Indispensable Parties and Indispensable Issues’ 
(2017) 14 Brazilian Journal of International Law 121, 134.  
26 See generally Angela Del Vecchio and Roberto Virzo, ‘Preface’ in Angela Del Vecchio and Roberto 
Virzo (eds), Interpretations of the United Nations Convention on the Law of the Sea by International 
Courts and Tribunals (Springer 2019) v–vi; Gabriela A Oanta, ‘The European Court of Justice and the 
Interpretation of the United Nations Convention on the Law of the Sea’ in Angela Del Vecchio and 
Roberto Virzo (eds), Interpretations of the United Nations Convention on the Law of the Sea by 
International Courts and Tribunals (Springer 2019) 285; Maria Irene Papa, ‘The Relationship between 
International Trade Law and the Law of the Sea in the WTO Dispute Settlement Practice’ Interpretations 
of the United Nations Convention on the Law of the Sea by International Courts and Tribunals (Springer 
2019) 321. 
27 Yoshifumi Tanaka, ‘The South China Sea Arbitration After Eight Years: Its Implications for 
Jurisprudence and Third Parties’ (2024) 103 International Law Studies 607; Marko Milanovic, ‘Some 
Additional Comments on the ECtHR Crimea Judgment: Occupation, Sovereignty, and “Law”’ (EJIL:Talk!, 
27 June 2024) <https://www.ejiltalk.org/some-additional-comments-on-the-ecthr-crimea-judgment-
occupation-sovereignty-and-law/in> (accessed 27 November 2024); Anh Nguyen, ‘The Protection of 
Foreign Investments in Disputed Maritime Areas of the South China Sea’ (2021) 19 Indonesian Journal 
of International Law 1. 
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primary norms or the consequences of their violation.28 Such reliance is generally 
uncontroversial across different areas of law. At the same time, it remains necessary 
to appreciate the differences between regimes and their dispute settlement bodies 
which result in distinct scopes of jurisdiction.29 

For these reasons, this report aims to provide a more holistic account of mixed 
disputes in international dispute settlement and to showcase the practice of various 
international courts and tribunals across different areas of international law. The report 
zooms in on UNCLOS but also zooms out to infer tenable findings on international 
dispute settlement more broadly. 

The scholarship referenced in the report may be consulted for studying any further 
academic issue of interest raised by mixed disputes in international law. 

1.4. STRUCTURE AND METHODOLOGY 

Following this introduction, the report begins by presenting the existing commentary 
on mixed disputes and offers an initial theoretical synthesis to conceptualise and clarify 
the meaning of mixed disputes in international dispute settlement. The main research 
activity involved compiling a bibliography of relevant commentary on the subject and 
conducting a literature review. Chapter 2 presents this analysis synthesising tentative 
findings and identifying areas of ambiguity.  

The report then examines the relevant international jurisprudence, focusing on the 
methods and approaches courts and tribunals have used in respect of mixed disputes. 
This includes analysing the conditions under which courts and tribunals have 
exercised or declined their jurisdiction over external issues; instances where they have 
accepted, or rejected, a party’s jurisdictional objections; and possible ambiguities in 
practice. Research questions centred on defining different categories or examples of 
mixed disputes and the techniques used by international courts and tribunals when 
dealing with mixed disputes. The research also aimed to identify differences or 
similarities in approaches across courts and tribunals in various areas of international 
law.  

Thus, Chapter 3 focuses on the practice of law of the sea tribunals under UNCLOS. 
Chapter 4 explores judicial practice in international economic law, specifically in 
investment law and trade law. Chapter 5 highlights the approaches of dispute 
settlement bodies dealing with issues relating to international human rights law, 
international criminal law and international humanitarian law. Finally, the report 
summarises the findings and highlights the areas requiring further investigation in 
Chapter 6. 

 

28 Eichberger (n 10) 240. 
29 Tzeng (n 15) 189.  
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Chapter 2: Meaning and Scope of Mixed Disputes in 
International Dispute Settlement 
This chapter analyses the existing commentary on mixed disputes and offers an initial 
theoretical synthesis to conceptualise and clarify the meaning and scope of mixed 
disputes in international dispute settlement. 

2.1. COMMENTARY ON MIXED DISPUTES  

A substantial and growing body of literature discusses mixed disputes in international 
law. As the following discussion shows, most of this literature currently focuses on 
mixed disputes involving the law of the sea, notably under the dispute settlement 
framework of UNCLOS. Here, the literature addresses several topics, including 
possible definitions of mixed disputes, the jurisdiction of UNCLOS dispute settlement 
forums over mixed disputes, the legal consequences of UNCLOS tribunals 
determining legal issues outside UNCLOS and the responses of States to judgments 
on mixed disputes. Similar or analogous issues have been considered in other fields, 
such as international investment law, international trade law, international human 
rights law, international criminal law and international humanitarian law. 

This section provides an overview of the commentary on mixed disputes before 
UNCLOS tribunals under the law of the sea regime (2.1.1). It then examines mixed 
disputes brought before international dispute settlement forums in other areas of public 
international law (2.1.2). Finally, it concludes by synthesising tentative findings from 
the foregoing surveys (2.1.3). 

2.1.1. Mixed Disputes under UNCLOS 

UNCLOS establishes a comprehensive dispute settlement system under Part XV of 
the Convention. This system facilitates the settlement of disputes which may arise 
over the interpretation or application of UNCLOS. 30 Part XV includes 15 Articles 
divided into three ections. Section 1 expects States to pursue a range of peaceful 
dispute settlement options both within and outside the UNCLOS framework. When 
settlement is not possible by the means freely chosen by the disputing parties, the 
compulsory dispute settlement provisions come into play. Section 2, titled ‘Compulsory 
procedures entailing binding decisions’, describes different tribunals with compulsory 
jurisdiction for settling disputes under UNCLOS. This system is compulsory in the 
sense that either disputing party may unilaterally refer the dispute for resolution under 
Part XV, obligating the other party to submit to its procedure.31 Section 3 outlines a 
few limitations and exceptions to the compulsory procedures for specific types of 
disputes. 

On the choice of procedure, Article 287 specifies the potential forums for compulsory 
dispute settlement under UNCLOS. There are four forums collectively referred to 
below as ‘UNCLOS tribunals’: the International Tribunal for the Law of the Sea (ITLOS), 

 

30 UNCLOS (n 12) art 288(1); Proelss (n 9) 48. 
31 For a primer on the UNCLOS compulsory dispute settlement system, see generally Tanaka (n 6) 229. 
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the ICJ, an arbitral tribunal constituted under Annex VII and a special arbitral tribunal 
constituted under Annex VIII.32 Article 288(1) provides that UNCLOS tribunals ‘shall 
have jurisdiction over any dispute concerning the interpretation or application of this 
Convention’. This raises the question of whether, when and to what extent UNCLOS 
tribunals may exercise jurisdiction over mixed disputes, which may involve determining 
legal rules arising from sources outside UNCLOS.  

The discussion below begins by outlining the different ways in which the term ‘mixed’ 
disputes has been used in UNCLOS scholarship (i). It proceeds to highlight 
perspectives on the approaches of UNCLOS tribunals to mixed disputes, taking note 
of key concerns, particularly regarding the characterisation test, the severability test 
and the incidental issues doctrine (ii). It then considers certain recurring points of focus 
and disagreement in scholarship and practice alike. This includes the possibility of 
jurisdiction being precluded by an ‘indispensable issues doctrine’ (iii), the implications 
of an a contrario reading of UNCLOS provisions which allow States to opt out of 
compulsory dispute settlement from mixed disputes involving territorial sovereignty 
issues (iv), the difference between the jurisdiction of UNCLOS tribunals and applicable 
law (v) and, relatedly, whether and how certain renvoi provisions in UNCLOS (also 
known as ‘rules of reference’) can enable the consideration of external rules (vi).  

After this survey, different viewpoints on the potential jurisdictional limits over 
UNCLOS tribunals deciding mixed disputes are outlined (vii). The discussion closes 
by taking note of broader reflections on the methodological and interpretive 
divergences reflected in scholarship (viii) and how judicial practice so far may have 
affected the perceptions of States Parties regarding the UNCLOS dispute settlement 
procedures (ix). 

i. Definitions 

Mixed disputes in the law of the sea may broadly be described as cases where the 
legal claims require the resolution of disputes potentially involving not just the 
interpretation or application of UNCLOS, but also other treaties or rules of customary 
international law.33 This situation gives rise to the ‘implicated issue problem’ which 
emerges when an UNCLOS tribunal has ‘jurisdiction ratione materiae over an issue, 
but the exercise of such jurisdiction would necessarily implicate the determination of 
an external issue’, which may fall outside the tribunal’s jurisdiction ratione materiae.34 
It may be the case that resolving the external issue is a logical antecedent to deciding 
the internal issue. Logical here refers to the sequencing of reasoning, i.e. the UNCLOS 
tribunal cannot rule on the ‘internal’ (UNCLOS) issue without first making some 
findings on the ‘external’ (non-UNCLOS) issue.35 

 

32 UNCLOS (n 12) art 287. To date, the ICJ has not decided a case under Part XV of UNCLOS. The 
same is true with respect to UNCLOS Annex VIII special arbitral tribunals. 
33 James Harrison, ‘Defining Disputes and Characterizing Claims: Subject-Matter Jurisdiction in Law of 
the Sea Convention Litigation’ (2017) 48 Ocean Development and International Law, 269, 276, citing 
Southern Bluefin Tuna Arbitration (Jurisdiction and Admissibility) (2000) 39 ILM 1359, para 52. 
34 Tzeng (n 17) 455. While Tzeng analyses UNCLOS cases in detail, he also considers cases in other 
international legal regimes.  
35 ibid 504. 
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As an example, and as Chapter 3 of this report explains further, in some cases States 
have approached UNCLOS tribunals with questions of territorial sovereignty as an 
implicated issue. However, UNCLOS does not, in principle, regulate issues of territorial 
sovereignty. 36 In this context, significant interest has arisen with regard to mixed 
disputes implicating territorial sovereignty questions, leading commentators to 
typically define mixed disputes as those simultaneously involving maritime disputes 
and territorial sovereignty disputes. 37  Indicatively, different authors define mixed 
disputes in UNCLOS: 

• as involving ‘claims over the sovereignty of certain land territories’;38  
• as ‘concerning both land territory and seawaters’;39 or 
• as ‘maritime boundary delimitation disputes that involve a dispute in relation to 

the sovereignty or other rights over continental or insular land territory, even if 
it centres on the precise location of a baseline’.40 

Some commentators refer to the term ‘mixed’ disputes with regard to cases where 
UNCLOS tribunals assessed other external legal issues, such as questions relating to 
the immunity of State officials under customary international law, the law on the use 
of force and international human rights law.41  

 

36 See generally Bing Bing Jia, ‘The Principle of the Domination of the Land over the Sea: A Historical 
Perspective on the Adaptability of the Law of the Sea to New Challenges’ (2014) 57 German Yearbook 
of International Law 1, 25.  
37 Virginia Commentary (n 1) 117; Andronico O Adede, The System for Settlement of Disputes under 
the United Nations Convention on the Law of the Sea (Martinus Nijhoff 1987) 178; Anne Sheehan, 
‘Dispute Settlement under UNCLOS: The Exclusion of Maritime Delimitation Disputes’ (2005) 24 
University of Queensland Law Journal 165, 182; Santiago Torres Bernárdez, ‘Provisional Measures and 
Interventions in Maritime Delimitation Disputes’ in Rainer Lagoni and Daniel Vignes (eds), Maritime 
Delimitation (Brill 2006) 39–41; Irina Buga, ‘Territorial Sovereignty Issues in Maritime Disputes: A 
Jurisdictional Dilemma for Law of the Sea Tribunals’ (2012) 27 International Journal of Marine and 
Coastal Law 59, 60; Wensheng Qu, ‘The Issue of Jurisdiction over Mixed Disputes in the Chagos Marine 
Protection Area Arbitration and Beyond’ (2016) 47 Ocean Development and International Law 40; 
Pierre-Emmanuel Dupont, ‘Contested Sovereignty over Land Territory and Maritime Zones’ in Stephen 
Minas and Jordan Diamond (eds), Stress Testing the Law of the Sea: Dispute Resolution Disasters and 
Emerging Challenges (Brill 2018) 31–32; Boyo Liao, Yen-Chiang Chang and Mehran Idris Khan, ‘The 
Impact of the Monetary Gold Principle on the determination of Jurisdiction in the Mixed Maritime 
Disputes’ (2023) 106 Science Progress 1; Hoon Cho, ‘Is Compulsory Jurisdiction under UNCLOS Part 
XV Expanding? A Critical Review of the Claims’ (2024) 55 Ocean Development and International Law 
185, 204. 
38 Kriangsak Kittichaisaree, ‘Judicialization of the Sea: A Judge’s View’ (2021) 115 AJIL Unbound 378, 
381 
39 Marina Aksenova and Ciarán Burke, ‘The Chagos Islands Award: Exploring the Renewed Role of the 
Law of the Sea in the Post-Colonial Context’ (2017) 35 Wisconsin International Law Journal 1, 16. 
40 Sir Gerald Fitzmaurice, ‘The Law and Procedure of the International Court of Justice’ (1957) 33 British 
Yearbook of International Law 202, 211, cited in Joshua Benn, ‘ITLOS and Mixed Disputes: Untapped 
Jurisdiction’ (IJPIEL Blog, 26 January 2022) <https://ijpiel.com/index.php/2022/01/26/itlos-mixed-
disputes-untapped-jurisdiction/> (accessed 2 October 2024). 
41  Callista Harris, ‘Incidental Determinations by International Courts and Tribunals: Subject-Matter 
Jurisdiction and Applicable Law in Proceedings under Compromissory Clauses’ (PhD Thesis, University 
of Sydney, 2022) 3–4 <https://ses.library.usyd.edu.au/handle/2123/29732?show=full> (accessed 21 
February 2025); Campbell McLachlan, The Principle of Systemic Integration in International Law 
(Oxford University Press 2024) paras 3.37–3.41. 
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Some definitions of mixed disputes may be specific to one type of external issue. For 
instance, Judge Gao, in his separate opinion in the Case concerning the Detention of 
Three Ukrainian Vessels (Ukraine v Russia), describes mixed disputes as ones having 
‘both military and law enforcement elements’.42  

There is merit in adopting more inclusive definitions involving UNCLOS. This is 
reflected in a definition of mixed disputes as ‘disputes involving law of the sea issues 
dealt with by the Convention along with external issues’.43 Similarly, mixed disputes 
can be seen as ‘involving at the same time both maritime issues, which fall within the 
scope of the Convention, and non-maritime issues (including territorial disputes), 
which fall outside the scope of the Convention’.44 As this report studies problems of 
subject-matter jurisdiction without limiting its scope to any particular type of external 
issue, the inclusive definitions in relation to UNCLOS tribunals, and more generally, 
are more fit for purpose.45  

Having outlined possible definitions, this section will now explore perspectives on 
jurisdictional controversies regarding mixed disputes. 

ii. Perspectives on the Approaches of UNCLOS Tribunals 

It has been suggested that UNCLOS tribunals have applied inconsistent tests when 
deciding their jurisdiction over mixed disputes.46 Moreover, commentators have noted 
that the tests formulated by certain UNCLOS tribunals have been excessively 
subjective, often leading to strong dissents.47 Commentators have also emphasised 
the importance of UNCLOS tribunals interpreting and applying the dispute settlement 
provisions of the Convention in a ‘comprehensive and integral manner’.48 They have 
cautioned that, ‘if the dispute settlement provisions are misinterpreted’, UNCLOS 
tribunals will not only fail to resolve the disputes but also ‘intensify the conflicts and 
further complicate the situations in disputed areas’.49  

In order to contextualise these concerns, the following discussion analyses the 
approaches of UNCLOS tribunals in ‘characterising’ a dispute before them as 
concerning or not really concerning the interpretation or application of UNCLOS (as 
the basis of their subject-matter jurisdiction). Rather than tracing cases chronologically, 

 

42 Separate Opinion of Judge Gao, Case Concerning the Detention of Three Ukrainian Naval Vessels 
(Ukraine v Russian Federation) (Order) (ITLOS Case No 26, 25 May 2019). Note that Russia argued 
that the present case should be excluded from the jurisdiction of the Annex VII arbitral tribunal, as 
Russia classified the dispute as solely concerning military activities; it based its argument on art 
298(1)(b) of UNCLOS and the declarations made by Ukraine and Russia under that provision, see 
Memorandum of the Government of the Russian Federation, Case Concerning the Detention of Three 
Ukrainian Naval Vessels (Ukraine v Russian Federation) (7 May 2019) para 26. 
43 De Herdt (n 4) 359. 
44 Tanaka (n 10) 369. 
45 See the definition provided in Section 1.1. 
46 See generally De Herdt (n 4) 366; Hamaiunova (n 8) 82. 
47 Talmon (n 21) 950; Harrison (n 33) 278. 
48 Zou and Ye (n 10) 342. 
49 ibid. 
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the analysis thematically addresses the main problems in mixed disputes 
jurisprudence, while briefly providing any necessary context for the cases.50  

The discussion below first explores the characterisation test employed by UNCLOS 
tribunals (a), then the severability test (b) and, finally, the incidental jurisdiction 
doctrine (c). 

a. The Characterisation Test 

Certain UNCLOS tribunals have sought to assess where the ‘relative weight’ of a 
mixed dispute lay in the internal issue regarding UNCLOS or the external issue 
involving law other than UNCLOS. 51  This inquiry formed the basis for the 
‘characterisation’ test, in which a tribunal characterises a dispute as ‘really’ or not really 
‘concerning’ the interpretation or application of UNCLOS; or, in other words, deciding 
where the centre of gravity of the mixed dispute lay.52 A particularly controversial and 
recurring question has been whether and when territorial sovereignty disputes may be 
decided by an UNCLOS tribunal as external issues.53 As a stated safeguard against 
jurisdictional overreach, tribunals have interpreted the phrase ‘concerning the 
interpretation or application of this Convention’ in Article 288(1) to imply that a mixed 
dispute which has some external legal elements falls under their jurisdiction if it 
predominantly concerns UNCLOS.54  

Some commentators find this characterisation test appropriate towards ensuring the 
valid jurisdiction of an UNCLOS tribunal in light of the limits imposed by the word 
‘concerning’.55 They opine that this test correctly extrapolates the approach of the ICJ 
in the Nuclear Tests cases, where the Court had to determine the ‘real object’ of the 
dispute. 56  By so doing, the test strikes a balance: disputes genuinely related to 
UNCLOS are decided on the merits, while litigants seeking to unreasonably expand 
the scope of the UNCLOS compulsory dispute settlement system are discouraged.57  

The characterisation test has been challenged on different grounds.  

According to one perspective, UNCLOS tribunals lack authority to determine issues 
external to UNCLOS, meaning that the characterisation test improperly creates the 
possibility for the exercise of jurisdiction beyond the jurisdictional limits prescribed by 
UNCLOS. 58 Another perspective suggests that UNCLOS tribunals have not provided 

 

50 For an analysis of UNCLOS jurisprudence, see Chapter 3 of the present report. 
51 Kata Varga, ‘Arbitrating Investment Disputes Involving States with Competing Governments (On the 
Example of Venezuela)’ (2023) 1 HSE University Journal of International Law 21, 28; see also Chapter 
3 of the present report. 
52 Harris (n 17) 420. 
53 See generally Talmon (n 21); Sreenivasa Rao Pemmaraju, ‘The South China Sea Arbitration (The 
Philippines v China): Assessment of the Award on Jurisdiction and Admissibility’ (2016) 15 Chinese 
Journal of International Law 265. 
54 Marotti (n 10) 393. 
55 Zou and Ye (n 10) 335.  
56  Nuclear Tests (Australia v France) (Judgment) [1974] ICJ Rep 253, para 29; The ‘Enrica Lexie’ 
Incident (Italy v India) (Award) (2020) PCA Case No 2015-28, para 230. 
57 Zou and Ye (n 10) 335. 
58 Talmon (n 47) 933, 934. 
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sufficient legal reasoning or justification for exercising or declining jurisdiction over 
mixed disputes through the use of the characterisation test. 59  In any event, the 
characterisation test could be seen to misinterpret the ICJ’s reasoning in Nuclear 
Tests: that case did not, in fact, involve a ‘mixed’ dispute, and ‘there is no indication 
that the Court was contemplating, let alone endorsing, the making of determinations 
under external rules’.60 

Commentators who hold different views on the characterisation test appear to agree 
that the test is excessively subjective, giving judges significant discretion in 
characterising what is, in their view, the ‘real’ dispute at hand.61 To illustrate this 
subjectivity, the Chagos MPA arbitration was decided by a 3:2 majority, with the 
minority characterising the mixed dispute as predominantly relating to UNCLOS, as 
argued by Mauritius, which defined all aspects of the dispute as ‘concerning the 
interpretation and application of the Convention’.62 The claims in question required an 
assessment of whether the United Kingdom (UK) or Mauritius was the ‘coastal State’ 
under UNCLOS, which, preliminarily, required a determination of which State enjoyed 
sovereignty over the disputed Chagos archipelago.  

It should be noted that a later Annex VII Tribunal in Coastal State Rights broadly 
followed the approach in Chagos MPA, finding that the mixed dispute in that case 
implicated an external issue regarding sovereignty over Crimea.63 The Tribunal held it 
lacked jurisdiction given that it could not decide the sovereignty issue as a preliminary 
question.64  

A subsequent Annex VII Tribunal in Enrica Lexie Incident found that it could indeed 
exercise jurisdiction over a mixed dispute involving the immunity of State officials 
under customary international law.65 Taking a different approach, the very fact that 
resolving the internal issue necessarily required a preliminary decision over the 
external issue was cited to justify jurisdiction over the mixed dispute as a whole.66  

Apart from the question of whether the characterisation test is itself settled, concerns 
also arise about uncertainty in the meaning of the factors that different adjudicators 
may use in the application of that test. The Chagos MPA arbitration Tribunal said, in 
passing, that: 

 

59 Harris (n 52) 421; Douglas Guilfoyle and Joanna Mossop, ‘The Extent and Legitimacy of the Judicial 
Function in UNCLOS Dispute Settlement’ (2024) 73 International and Comparative Law Quarterly 641, 
665; McLachlan (n 41) para 3.39. 
60 Harris (n 52) 145. 
61 Harrison (n 33) 277; Talmon (n 21) 934; Qu (n 37) 43; Matina Papadaki, ‘Symposium on Incidental 
Jurisdiction. Incidental Questions as a Gatekeeping Doctrine’ (2022) 16 AJIL Unbound 170. 
62 Chagos Marine Protected Area Arbitration (Mauritius v United Kingdom) (Award, 18 March 2015) 
PCA Case No 2011-03, paras 221, 547(A)(1); Memorial of the Republic of Mauritius, Chagos MPA 
Arbitration (Mauritius v United Kingdom) (1 August 2012) paras 5.24, 5.34. 
63 Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait (Ukraine v 
Russian Federation) (Award on Preliminary Objections, 21 February 2020) PCA Case No 2017-06. 
64 ibid. 
65 Enrica Lexie Incident (n 56). 
66 ibid. 
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[T]he jurisdiction of a court or tribunal pursuant to Article 288(1) extends to making 
such findings of fact or ancillary determinations of law as are necessary to resolve the 
dispute presented to it … The Tribunal does not categorically exclude that in some 
instances a minor issue of territorial sovereignty could indeed be ancillary to a dispute 
concerning the interpretation or application of the Convention.67 

Commenting on the Chagos MPA arbitration, De Herdt observes that: 

[I]t seems that a tribunal is permitted to decide on “minor issue of territorial sovereignty” 
as an incidental question; or arguably to decide incidental questions in order to provide 
a “complete answer” to the parties’ dispute.68  

This raises questions about how the term ‘minor issue of territorial sovereignty’ should 
be determined.69 There is no objective criterion for determining in the abstract what 
constitutes a ‘minor’ issue that tribunals may decide incidentally. Rather, this 
determination apparently rests with the tribunal itself, which, in assessing the facts 
before it, must inevitably exercise a degree of value judgment. This, in turn, introduces 
a ‘great degree of subjectivity’ into the adjudication process.70 

At any rate, UNCLOS tribunals have not invoked the ‘minor’ issue threshold since the 
Chagos MPA arbitration.71 

Some tribunals have also considered the applicant State’s objective as a relevant 
factor under the characterisation test. Some commentators consider that tribunals 
should indeed examine the true objective of a claim to prevent the abusive 
shoehorning of disputes.72 Others argue that an inquiry into a claimant’s objectives 
opens the way for yet another subjective assessment, including when States pursue 
multiple objectives.73 In this vein, commentary on UNCLOS tribunals appears divided 
on key aspects of the characterisation approach.  

In some cases, it may be possible for an UNCLOS tribunal to avoid subjective 
assessments and value judgments often associated with the characterisation test, 
where it can resolve the internal UNCLOS issue without ruling on the external one. In 
such cases, the tribunal may confine itself to the aspect of the law of the sea dispute 
that clearly falls within its jurisdiction and separate it (i.e. sever it) from the external 
issue over which it has no jurisdiction. This approach is known as the severability test. 

b. The Severability Test 

The severability test would require the court or tribunal when faced with a mixed 
dispute ‘to consider whether the aspect of the dispute over which it has no jurisdiction 

 

67 ibid paras 220–221 (emphasis added). 
68  De Herdt (n 4) 364. See also scholarly remarks by ITLOS Judge Kriangsak Kittichaisaree, 
‘Judicialization of the Sea: A Judge’s View’ (2021) 115 AJIL Unbound 378, 382. 
69 Talmon (n 21) 935. 
70 Papadaki (n 61) 174. 
71 Chagos MPA Award (n 62). 
72 Zou and Ye (n 10) 335. 
73 Talmon (n 47) 941. 



31Meaning and Scope of Mixed Disputes in International Dispute Settlement 

 31 

can be separated from the aspect over which it has’.74 The Annex VII Tribunal in the 
South China Sea arbitration applied the severability test to exclude external issues of 
territorial sovereignty from consideration. 75  In this case, China argued that ‘the 
essence of the subject-matter of the arbitration is territorial sovereignty over several 
maritime features in the South China Sea’ and ‘would constitute an integral part of 
maritime delimitation’. 76  The Philippines submitted that a dispute relating to the 
interpretation and application of UNCLOS existed, and that unresolved questions 
concerning sovereignty over maritime features in the South China Sea do ‘not prevent 
the Tribunal from considering the other disputes presented by the Philippine’s 
Submissions’.77 In making its decision, the Tribunal treated the case not as a mixed 
dispute but as a self-contained dispute by focusing only on the internal law of the sea 
issues.78 For example, the Tribunal concluded that it had jurisdiction to determine 
whether the Scarborough Shoal fell within the meaning of an ‘island’ or a ‘rock’ under 
Article 121 of UNCLOS (an internal issue). This was separable from the question of 
which State may have had sovereignty over it (an external issue), which was outside 
the scope of the Tribunal’s jurisdiction.79  

For both the severability and the characterisation tests, an important question remains 
how they should be applied. 80 It is conceivable that if a dispute was treated as an 
inseparable whole, the characterisation test would require the court or tribunal to 
determine which of these issues was the ‘real’ or ‘predominant’ aspect of the dispute 
and whether that issue predominantly concerned the interpretation or application of 
UNCLOS. 81  At any rate, UNCLOS tribunals thus far appear to show a ‘lack of 
consistent standards for the application of [the] severability test’, which means that 
‘much is dependent on the discretion of the tribunal’.82  

The report examines these concerns in greater detail in Chapter 3. At this point, two 
inferences can be made. First, an UNCLOS tribunal may exercise jurisdiction if and to 
the extent that an internal issue may be decided without resolving an external issue in 
the process. Second, if the issues cannot be severed, then the tribunal may make 
findings on both issues if the mixed dispute ‘as a whole’ is characterised as 
predominantly concerning the interpretation and application of UNCLOS.  

That said, the question arises what the principal basis may be for allowing UNCLOS 
tribunals to determine a logically precedent external issue that otherwise falls outside 

 

74 Xinxiang Shi and Yen-Chiang Chang, ‘Order of Provisional Measures in Ukraine versus Russia and 
Mixed Disputes concerning Military Activities’ (2020) 11 Journal of International Dispute Settlement 278, 
289. 
75 Tanaka (n 27) 607, 612; Harrison (n 33) 276. 
76 See The South China Sea Arbitration (The Philippines v The People’s Republic of China) (Award on 
Jurisdiction and Admissibility, 29 October 2015) PCA Case No 2013-19, para 133, quoting China’s 
Position Paper paras 3, 4. 
77 ibid paras 140–142. 
78 See ibid; South China Sea Arbitration (The Philippines v China) (Award, 12 July 2016) PCA Case No 
2013-19, paras 42, 53. 
79 South China Sea Award on Jurisdiction and Admissibility (n 76) para 400. 
80 Yoshifumi Tanaka, ‘Release of a Detained Warship and Its Crew through Provisional Measures: A 
Comparative Analysis of the ARA Libertad and Ukraine v Russia Cases’ (2020) 96 International Law 
Studies 223, 237. 
81 Shi and Chang (n 74) 291. 
82 ibid 290. 
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their jurisdiction. To explain this, commentary has often referred to the doctrine of 
‘incidental jurisdiction’.  

c. The Incidental Jurisdiction Doctrine 

The doctrine of incidental jurisdiction allows tribunals ‘to bring within their jurisdiction 
“incidental issues” that are crucial to answering the question over which the tribunal 
certainly does have jurisdiction’.83 In other words, if a tribunal has determined that it 
has jurisdiction to rule on a particular claim (the ‘internal issue’) under the applicable 
treaty framework, and that claim cannot be addressed without also considering an 
external issue, the tribunal may need to address the external issue in order to dispose 
of the dispute within its jurisdiction.84 
 
That said, some external issues cannot be perceived as ‘incidental’ to disputes arising 
under UNCLOS. As an example, according to Kunoy: 
 

It is uncontested that territorial disputes are extremely rarely able to be perceived as 
incidental to a dispute concerning the interpretation or application of UNCLOS. This 
follows directly from the principle that “the land dominates the sea”.85  

Kunoy’s analysis allows for two ways of understanding the meaning of the term 
‘incidental’. The first views ‘incidental’ in terms of relative importance, that is, the 
significance of an external issue compared with the internal one. Because territorial 
sovereignty issues are inherently more significant than disputes concerning the 
interpretation or application of UNCLOS, they could not be perceived as incidental. 
This understanding overlaps to some extent to the characterisation test, given its 
similarity to the relative weight assessment discussed earlier.86 
 
Another way to understand ‘incidental’ is to view it not in terms of relative importance 
but in terms of logical order, that is, whether an external issue must be decided first in 
order to address the internal UNCLOS claim. For example, in the Enrica Lexie Incident, 
the Annex VII Tribunal had to decide whether Italy or India could exercise criminal 
jurisdiction over two Italian marines accused of shooting Indian fishermen.87 The 
Tribunal found that its ‘competence extends to the determination of the issue of the 
immunity of the Marines that necessarily arises as an incidental question in the 
application of the Convention’. 88 The Annex VII Tribunal considered that it could 

 

83 James G Devaney, ‘Introduction to the Symposium on Incidental Jurisdiction’ (2022) 16 AJIL Unbound 
160, 162. According to Devaney, it remains to be seen ‘whether it might be possible to develop a theory 
of incidental jurisdiction’. See also Peter Tzeng, ‘Incidental Jurisdiction’ (Max Planck Encyclopedia of 
International Procedural Law, January 2022) <https://opil.ouplaw.com/display/10.1093/law-
mpeipro/e1631.013.1631/law-mpeipro-e1631> (accessed 23 October 2024). 
84 Harris (n 41) 121–127.  
85 Bjørn Kunoy, ‘Preservation of Territorial Integrity – A Substantive Rule under UNCLOS?’ (EJIL: Talk!, 
23 April 2024) <https://www.ejiltalk.org/preservation-of-territorial-integrity-a-substantive-rule-under-
unclos/> (accessed 30 October 2024). 
86 As Tanaka observes, without an objective criterion for evaluating the nature and scope of an incidental 
question in the jurisprudence, ‘the application of the incidental nature test can be a subjective exercise 
of an international court or tribunal’: see Tanaka (n 10) 381.  
87 Enrica Lexie Incident (n 56). 
88 ibid para 33. 
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examine the marines’ immunity as an ‘incidental’ question because doing so was a 
logical necessity for settling the UNCLOS issue. 89  

Applying this approach in the case of mixed maritime-territorial disputes, the ‘land 
dominates the sea principle’ warrants that an UNCLOS tribunal would, in terms of 
logical sequence, have to determine sovereignty over land, and then decide the 
UNCLOS issue.90 However, since territorial sovereignty issues are not governed by 
UNCLOS, it is very unlikely that an UNCLOS tribunal could ever resolve a territorial 
sovereignty dispute, even as an incidental issue.91 As Beckman notes, 

Territorial sovereignty disputes are governed by rules of customary international law on 
the acquisition and loss of territory, not by UNCLOS … UNCLOS was never intended to 
resolve issues of sovereignty. The only way to deal with sovereignty issues is to either 
set aside the dispute and cooperate, or as in the case with Singapore and Malaysia over 
Pedra Branca and Middle Rocks, agree to go to a tribunal.92 

Indeed, concerns regarding incidental determinations appear most prominent in 
relation to issues of territorial sovereignty.93 Arguably, ‘a dispute that requires the 
determination of a territorial sovereignty issue is not a “dispute concerning the 
interpretation or application of UNCLOS”’.94 UNCLOS tribunals could respond to such 
concerns about issues of territorial sovereignty by taking the clear position that issues 
of territorial sovereignty cannot be treated as incidental in UNCLOS proceedings.95 
This position is further developed in Chapter 3 of the present report. 

Having noted current commentary and questions over mixed disputes in relation to the 
jurisdiction of UNCLOS tribunals, the following discussion explores further remaining 
issues of significance in sequence: whether there is an ‘indispensable issues doctrine’ 
that would preclude UNCLOS tribunals from deciding external issues, whether an a 
contrario reading of Article 298(1)(a)(i) of UNCLOS supports jurisdiction over mixed 
disputes, the difference between jurisdiction and applicable law, the effect of renvoi in 
potentially enabling jurisdiction over external issues, and finally, a discussion of 
different interpretive assumptions made by commentators with contrary views on 

 

89 For a critique, see Tanaka (n 10) 386. The case is further analysed in Chapter 3 of the present report. 
90 Clive H Schofield, ‘Parting the Waves: Claims to Maritime Jurisdiction and the Division of Ocean 
Space’ (2012) 1(1) Penn State Journal of Law and International Affairs 40, 45. 
91  ‘Such a determination necessarily concerns the ownership rights over the land generating the 
maritime zone, and prima facie is outside the scope of UNCLOS’: Natalie Klein, ‘The Effectiveness of 
the UNCLOS Dispute Settlement Regime: Reaching for the Stars?’ (2015) 108 ASIL Proceedings 359, 
362; Talmon (n 21) 946. 
92 Andrea Ho, ‘Interview: Professor Robert Beckman on the Role of UNCLOS in Maritime Disputes’ 
(Dialogues: Georgetown Journal of International Affairs, 6 May 2021) 
<https://gjia.georgetown.edu/2021/05/06/professor-robert-beckman-on-the-role-of-unclos-in-maritime-
disputes/> (accessed 20 January 2025). See also Pierre-Emmanuel Dupont, ‘Contested Sovereignty 
over Land Territory and Maritime Zones’ in Stephen Minas and Jordan Diamond (eds), Stress Testing 
the Law of the Sea: Dispute Resolution Disasters and Emerging Challenges (Brill 2018) 32: ‘UNCLOS 
is not concerned with sovereignty over land territory, including islands, and assumes for the purposes 
of delimitation that the issue of sovereignty is resolved’. 
93 Harris (n 41) 188.  
94 ibid; UNCLOS (n 12) art 288(1). 
95 Harris (n 41) 188. 
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mixed disputes, before assessing how the approaches of UNCLOS tribunals may have 
affected States Parties’ perceptions of the compulsory dispute settlement system.  

iii. An Indispensable Issues Doctrine? 

Mixed disputes commentary has been said to profess either of two perspectives: there 
are commentators who argue that there is a ‘lack of a consistent approach to the issue’, 
and those who argue that ‘parallels can be drawn between the characterisation of 
mixed disputes with regard to the identification of “indispensable issues” and the 
“indispensable party” problem’.96  

In Monetary Gold, the ICJ held that it could not ‘exercise’ jurisdiction over a dispute 
because it necessarily implicated the rights and obligations of a State not party to the 
proceedings, observing that ‘Albania's legal interests would not only be affected by a 
decision, but would form the very subject-matter of the decision’.97 This as a ‘logic-
based’ approach: courts following this approach have assessed whether the legal 
interests of a non-disputing party formed a logical antecedent to determining the claim 
raised.98 Analogising from the refusal of forums to exercise jurisdiction over disputes 
necessarily implicating third States, some scholars argue that UNCLOS tribunals must 
decline jurisdiction on the internal issue if it requires the prior determination of an 
external issue.99 

However, unlike the ‘implicated party’ or the ‘indispensable party’ problem, 
international courts and tribunals have not adopted a consistent approach to the so-
called ‘implicated’ or ‘indispensable’ issue problem.100 Tzeng writes:  

 

96 Clio Mordivoglia, ‘Jurisdiction and Characterisation of Disputes under UNCLOS in Mixed Disputes in 
Light of the Dispute Concerning Coastal State Rights in the Black Sea, Sea of Azov, and Kerch Strait’ 
(ELTE, 2021) <http://dx.doi.org/10.56749/annales.elteajk.2021.lx.7.101> (accessed 26 November 
2024), See, for example, Aksenova and Burke (n 39) who question the consistency of approaches. See 
also a similar argument made by Hamaiunova (n 8); on the legal status and policy questions of an 
‘indispensable issues’ doctrine see in general Tzeng (n 15). See also Tzeng (n 16); Tzeng (n 34); Tzeng 
(n 25) 121. 
97 Monetary Gold Removed from Rome (Preliminary Question) [1954] ICJ Rep 19; Tzeng (n 34) 458. 
Note that commentators have different opinions on whether the Monetary Gold principle relates to 
admissibility, jurisdiction ratione personae or both. The inquiry arises as a result of potentially 
ambiguous phraseology in the judgment and subsequent case-law, where the forums write that they 
declined to ‘exercise’ jurisdiction. Of relevance here, Arbitral Award of 3 October 1899 (Guyana v 
Venezuela) (Preliminary Objections) [2023] ICJ Rep 262, para 64: ‘[t]he Court concludes that 
Venezuela’s objection on the basis of the Monetary Gold principle is an objection to the exercise of the 
Court’s jurisdiction and thus does not constitute an objection to jurisdiction’. For a general discussion, 
see Martins Paparinskis, ‘Long Live Monetary Gold *Terms and Conditions Apply’ (2021) 115 AJIL 
Unbound 154, 157; Ori Pomson, ‘Does the Monetary Gold Principle Apply to International Courts and 
Tribunals Generally?’ (2019) 10 Journal of International Dispute Settlement 88, 110; Bjørn Kunoy, 
‘Exercise of Jurisdiction or Admissibility? Delimitation of Outer Continental Shelf (Part I)’ (National 
University of Singapore Centre for International Law, 29 May 2023) 
<https://cil.nus.edu.sg/blogs/exercise-of-jurisdiction-or-admissibility-delimitation-of-outer-continental-
shelf-part-i/> (accessed 4 February 2025). 
98 Tzeng (n 34) 460. 
99 Liao, Chang and Khan (n 37) 1. 
100 Tzeng (n 34) 473. 
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There is something discomforting about the lack of parallelism between the approach 
international courts and tribunals take to the implicated party problem and the 
approach they take to the implicated issue problem. After all, an international court or 
tribunal needs both jurisdiction ratione personae over the parties and jurisdiction 
ratione materiae over the issues to settle any dispute. Why should one dimension of 
jurisdiction be treated differently from another?101 

There are, in fact, reasons for the lack of parallelism,102 including, among others, the 
res inter alios acta principle, which applies to the ‘implicated party’ problem but not to 
the ‘implicated issue’ problem;103 the possibility for courts or tribunals to examine the 
intent of the parties to determine jurisdiction ratione materiae but not to determine their 
jurisdiction over a third State; the application of the same principles to resolve the 
problem; and the possibility of relying on legal provisions to justify jurisdiction ratione 
materiae but not jurisdiction over a third State.104 On this view, the fact that an external 
issue is necessarily implicated need not automatically cause UNCLOS tribunals to 
decline jurisdiction.  

In Mauritius v Maldives, it was argued that the dispute in question necessarily 
implicated the interests of the UK as a third party, since it allegedly involved a decision 
on the sovereignty of the Chagos Archipelago; moreover, in any event, the case was 
‘clearly not a dispute concerning the interpretation or application of UNCLOS’.105 The 
ITLOS Special Chamber, however, observed that there remained no such external 
dispute between Mauritius and the UK by that juncture, since sovereignty over the 
archipelago was clarified by the ICJ’s Advisory Opinion on the decolonisation of the 
territory.106 For the purposes of this analysis, the case presents an important instance 
of the indispensable party and indispensable issues doctrine converging in practice, 
although the Special Chamber did not rule on either as it found no external issue to 
exist. Thus, at present, the existence of an indispensable issues doctrine as such has 
not been settled.  

The alleged indispensable issues doctrine would have the effect of inherently 
precluding the jurisdiction of UNCLOS tribunals over mixed disputes. Thus, the 
question arises whether there may be arguments on the other end of the spectrum, 
i.e. which possibly support the jurisdiction of UNCLOS tribunals over mixed disputes. 
An important point of debate in this regard concerns the implications of Article 
298(1)(a)(i) of UNCLOS, the only provision referring to mixed disputes involving 
maritime as well as territorial sovereignty issues.  

 

101 ibid 500. 
102 ibid. 
103 The res inter alios acto principle ensures that any determination on the legal responsibility of the 
absent State is not binding on that State. See, for example, as in  Statute of the International Court of 
Justice (18 April 1946) art 59; UNCLOS (n 12) art 296(2); Statute of the International Tribunal for the 
Law of the Sea (10 December 1982) art 33(2). For an overview, see Tzeng (n 34) 500–501. 
104 Tzeng (n 34) 501–502. 
105 Dispute Concerning Delimitation of the Maritime Boundary between Mauritius and Maldives in the 
Indian Ocean (Mauritius v Maldives) (Preliminary Objections) [2021] ITLOS Case No 28, para 105. 
106 ibid paras 204–205. See also Legal Consequences of the Separation of the Chagos Archipelago 
from Mauritius in 1965 (Advisory Opinion) [2019] ICJ Rep 9; Victor Kattan, ‘The Chagos Advisory 
Opinion and the Law of Self-Determination’ (2019) 10(1) Asian Journal of International Law 1. 
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iv. An a contrario Reading of Article 298(1)(a)(i) 

Article 298(1)(a) provides that disputes relating to maritime boundaries and historic 
titles may be excluded from compulsory adjudication or arbitration under Section 2 of 
Part XV if a State chooses to make a declaration to that effect.107 Article 298(1)(a)(i) 
provides that where a State has made a declaration excluding compulsory adjudication 
or arbitration, yet where no agreement within a reasonable period of time is reached 
in negotiations between the parties to a maritime delimitation dispute, then either party 
may unilaterally institute compulsory conciliation proceedings under Annex V, Section 
2, for a non-binding determination. 108 The same provision enshrines an exclusionary 
clause to the effect that a dispute submitted for conciliation cannot involve ‘concurrent 
consideration of any unsettled dispute concerning sovereignty or other rights over 
continental or insular land territory’.109  Mixed maritime-territorial disputes are, thus, 
excluded from compulsory conciliation procedures under Annex V, Section 2, Part XV 
of UNCLOS.110  

It has been suggested that an a contrario reading of Article 298(1)(a)(i) implies that the 
exclusionary clause applies only to compulsory conciliation but not to compulsory 

 

107 For background, see John King Gamble Jr, ‘The 1982 UN Convention on the Law of the Sea: Binding 
Dispute Settlement' (1991) 9 Boston University International Law Journal 39, 48ff; Virginia Commentary 
(n 1). The team acknowledges the input of Professor Constantine Antonopoulos on this subsection. 
108 The text of UNCLOS (n 12) art 298(1)(a)(i) (emphasis and spaces added) reads:  
 

1. When signing, ratifying or acceding to this Convention or at any time thereafter, a State may, 
without prejudice to the obligations arising under section 1, declare in writing that it does not accept 
any one or more of the procedures provided for in section 2 with respect to one or more of the 
following categories of disputes: 
(a) (i) disputes concerning the interpretation or application of articles 15, 74 and 83 relating to sea 
boundary delimitations, or those involving historic bays or titles,  
 
provided that a State having made such a declaration shall, when such a dispute arises subsequent 
to the entry into force of this Convention and where no agreement within a reasonable period of time 
is reached in negotiations between the parties, at the request of any party to the dispute, accept 
submission of the matter to conciliation under Annex V, section 2; and 
 
provided further that any dispute that necessarily involves the concurrent consideration of any 
unsettled dispute concerning sovereignty or other rights over continental or insular land territory shall 
be excluded from such submission; 

 
Note that if a declaration pursuant to art 298(1)(a)(i) has been made, a State would only be obliged to 
submit to conciliation proceedings if the maritime delimitation dispute arose after the entry into force of 
UNCLOS for the parties and no agreement has been reached within a reasonable period of time. See 
Andrew Serdy, ‘Article 298’ in Alexander Proelss (ed), The United Nations Convention on the Law of 
the Sea: A Commentary (Bloomsbury 2016) 1924; Talmon (n 47) 946. 
109 UNCLOS (n 12) art 298(1)(a)(i). 
110 ‘Compulsory’ in this context means that if a State initiates conciliation under Annex V, Section 2, of 
UNCLOS (n 12), the other party is obliged to participate in the proceedings. However, once the 
conciliation commission delivers its report, the parties must return to negotiations and cannot invoke 
compulsory procedures leading to a binding decision unless they mutually agree to do so. Thus, the 
obligation applies only to engaging in conciliation, not to accepting the commission’s recommendations. 
See Natalie Klein, Dispute Settlement in the UN Convention on the Law of the Sea (Cambridge 
University Press 2005) 260.  
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adjudication or arbitration under UNCLOS. 111  In a similar vein, a number of 
commentators including ITLOS Judges, such as Judges Wolfrum and Treves 
(commenting in a non-judicial capacity) have read Article 298(1)(a)(i) as implying that, 
in the absence of a declaration excluding maritime delimitation disputes from 
compulsory jurisdiction, unsettled issues of territorial sovereignty would be subject to 
the compulsory jurisdiction of UNCLOS tribunals if they are ‘closely linked’ to a 
maritime delimitation dispute.112  
 
Maritime boundary disputes as well as historic title disputes may be excluded from 
compulsory arbitration or adjudication, if States so decide by virtue of an Article 298(1) 
optional declaration.113 When such a declaration has been made and then a State opts 
to submit the matter to compulsory conciliation, the submission cannot, by virtue of 
Article 298(1)(a)(i), involve ‘concurrent consideration of any unsettled dispute 
concerning sovereignty or other rights over continental or insular land territory’.114  

Thus, if two States engaged in maritime boundary delimitation also dispute sovereignty 
over a piece of land territorywhether continental or insularand that territory is 
closely linked to the maritime delimitation dispute, then no mandatory mechanism 
exists for resolving the mixed dispute if one of the disputing States has opted to 
exclude compulsory jurisdiction. In such cases, resolution would only rely on 
diplomatic methods or other consent-based forms of dispute settlement.115 In those 
instances, it has been suggested that an UNCLOS tribunal should ‘desist from an 
expansive interpretation of its competence to exercise jurisdiction’.116 

The question then arises whether UNCLOS tribunals should also desist from asserting 
jurisdiction over ‘concurrent’ territorial sovereignty issues in the absence of an Article 
298(1) optional declaration. In the Chagos MPA arbitration, drawing an inference from 
an a contrario reading of Article 298(1)(a)(i), Mauritius argued that: 
 

The result of a proper a contrario understanding of Article 298(1)(a)(i) is not that all 
sovereignty disputes are automatically included under the Convention, it is that such 
disputes are not automatically excluded.117 

 

111 Benn (n 40) who refers to the cases SS “Wimbledon”  [1923] PCIJ Rep Ser A No 1, and to Tehran 
Hostages (n 3) to make his argument for an a contrario reading, while referencing declarations by Judge 
Rao and Judge Treves and the scholarship of Alan Boyle, ‘Dispute Settlement and the Law of the Sea 
Convention: Problems of Fragmentation and Jurisdiction’ (1997) 46 International and Comparative Law 
Quarterly 37. 
112 Cited in Talmon (n 21) 947.  
113 UNCLOS (n 12) art 298(1)(a)(i). 
114 ibid. 
115 Klein (n 110) 260. 
116  Pemmaraju Sreenivasa Rao, ‘The South China Sea Arbitration (The Philippines v China): 
Assessment of the Award on Jurisdiction and Admissibility’ (2016) 15 Chinese Journal of International 
Law 265, 305. 
117 Emphasis Added. Chagos MPA Award (n 62) para 193, referring to final transcript, 450, lines 14–20. 
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Mauritius further argued that mixed maritime delimitation cases are one example of 
disputes where sovereignty issues may arise incidentally.118 The Tribunal rejected 
Mauritius’ a contrario reading of Article 298(1)(a)(i) and found that ‘sovereignty over 
the Chagos Archipelago does not concern the interpretation or application of the 
Convention’ and therefore was not an issue under its subject-matter jurisdiction.119 It 
then observed in passing that an a contrario reading would indicate, ‘at most’, that 
UNCLOS tribunals may have jurisdiction to determine only a ‘minor issue of territorial 
sovereignty’ which is ‘genuinely ancillary to a dispute over a maritime boundary’.120  

Whatever one makes of the a contrario reading or terms such as ‘minor’ or ‘genuinely 
ancillary’, the fundamental principle remains that, given the ‘land dominates the sea’ 
principle, territorial sovereignty disputes cannot be regarded as minor issues.121 To 
read Article 298(1)(a)(i) as warranting an extension of compulsory jurisdiction to 
matters of territorial sovereignty would imply that any sovereignty dispute over a land 
territory, continental or island, could be framed as a claim under UNCLOS Part XV 
whenever a coastal State exercised a right under any of the provisions of UNCLOS 
that define States’ maritime sovereign rights.122 This would then turn UNCLOS courts 
and tribunals into ‘the international forum of choice for countless territorial sovereignty 
disputes’.123 Given States’ well-documented sensitivity to the compulsory settlement 
of disputes concerning sovereign rights in other parts of the Convention, as well as 
inherent concerns regarding sovereignty disputes over land territory, it seems very 
unlikely that this was the intent of the drafters of UNCLOS.124  
 
On this basis, an alternative reading of Article 298 (1)(a)(i) seems to be more 
preferable, namely, that the provision merely clarifies that the general exclusion of 
territorial sovereignty disputes from compulsory dispute settlement procedures also 
extends to compulsory conciliation. The reason such clarification was included is 
straightforward. Conciliation qualitatively differs from the compulsory procedures 
entailing binding decisions in Section 2; unlike arbitration or judicial settlement, 
conciliation does not lead to a binding decision. Conciliation can be a more flexible 

 

118 Philippe Sands’ submission in Hearing on Jurisdiction and the Merits. ITLOS, 25 April 2014, para 45 
<https://pcacases.com/web/sendAttach/1574> (accessed 5 February 2025). Note that the case 
concerned the identity of the ‘coastal State’ in relation to the Chagos Archipelago rather than maritime 
delimitation. Indeed, the UK had countered that ‘whatever one makes of the a contrario argument ... it 
does not assist Mauritius in the present case’, because the text of Article 298(1)(a)(i) ‘is concerned only 
with disputes over maritime delimitation and historic bays or titles’, and, therefore, even on an a 
contrario reading, the provision would be limited only to recognising the jurisdiction of UNCLOS tribunals 
over mixed delimitation cases. See Chagos MPA Award (n 62) referring to final transcript, 681, lines 
17–19. 
119 Chagos MPA Award (n 62) para 221. 
120 ibid paras 218–221.  
121 By this, reference is made to the principle that ‘… it is sovereignty over land territory that determines 
the extent of the maritime zones to which a State is entitled’: Natalie Klein and Jack McNally, 
Compliance with Decisions of the Dispute Settlement Bodies of the UN Convention on the Law of the 
Sea (Brill 2023) 128–129.  
122 Talmon (n 21) 947. 
123 Talmon (n 21) 950. 
124 ‘Some States feared that under the guise of a dispute relating to a sea boundary delimitation, a party 
to a dispute might bring up a dispute involving claims to land territory or an island. This complaint was 
found to be reasonable, and [Article 298] was further amended in order to exclude from any procedure 
or decision under that provision any “determination of any claim to sovereignty or other rights with 
respect to continental or insular land territory”’: Virginia Commentary (n 1) 117–118. 
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process and can, in principle, consider a broader range of issues.125 The drafters 
therefore wanted to clarify that, even in this broader and non-binding context, 
questions of territorial sovereignty remain outside the compulsory procedures of the 
Convention.126 
 
The analysis now turns to two other issues with respect to mixed disputes under 
UNCLOS: the difference between provisions on jurisdiction and applicable law and the 
effect of renvoi provisions.  

v. Jurisdiction and Applicable Law 

As outlined in Section 2.1.1 of this report, the compromissory clause in Article 288(1) 
of UNCLOS gives tribunals the jurisdiction to settle disputes ‘concerning the 
interpretation or application of this Convention’. When a tribunal is assessing its 
jurisdiction under this clause, the first question it will have to consider, based on the 
claims made before it, is: does it has subject-matter jurisdiction over the dispute, i.e. 
does the dispute concern the interpretation or application of UNCLOS? 

Meanwhile, Article 293(1) of UNCLOS provides that a ‘court or tribunal having 
jurisdiction under this section shall apply this Convention and other rules of 
international law not incompatible with this Convention’.127 Thus, once the tribunal has 
established that there is a dispute under UNCLOS, the next question for the tribunal 
to consider will be: what rules of law can it apply to resolve the dispute?  

Here, a question arises concerning the relationship between the jurisdiction of 
UNCLOS tribunals and the law they may apply in respect of mixed disputes under 
UNCLOS.128 It has been argued that determining questions related to non-UNCLOS 
norms could be a matter of applicable law, not jurisdiction.129 On this view, a dispute 
relates to the interpretation or application of UNCLOS as long as the claim is based 
on UNCLOS provisions.130 If the tribunal must first determine a non-UNCLOS issue to 
address the UNCLOS claim, this is a matter of applicable law.131 This may be justified 

 

125 In general, ‘dependent on the terms of reference, the conciliator(s) can consider a broader spectrum 
of factors’. See Sienho Yee, ‘Conciliation and the 1982 UN Convention on the Law of the Sea’ (2013) 
44(4) Ocean Development and International Law 315, 317. 
126 Stefan Talmon, ‘The South China Sea Arbitration: Is There a Case to Answer?’ in Stefan Talmon and 
Bing Bing Jia (eds), The South China Sea Arbitration: A Chinese Perspective (Hart 2014) 46–47. 
127 UNCLOS (n 12) art 293(1) (emphasis added). 
128 Harris (n 52) 423. 
129 ibid; Guilfoyle and Mossop (n 59) 665. Related to this, see The MOX Plant Case (Ireland v United 
Kingdom) (Procedural Order No 3 of 24 June 2003) PCA Case 2002-01, para 19:  
 

The Parties discussed at some length the question of the scope of Ireland’s claims, in particular 
its claims arising under other treaties (e.g. the OSPAR Convention) or instruments (e.g. the 
Sintra Ministerial Statement, adopted at a meeting of the OSPAR Commission on 23 July 1998), 
having regard to articles 288 and 293 of the Convention. The Tribunal agrees with the United 
Kingdom that there is a cardinal distinction between the scope of its jurisdiction under article 
288, paragraph 1, of the Convention, on the one hand, and the law to be applied by the Tribunal 
under article 293 of the Convention, on the other hand. 
 

130 Harris (n 52) 422–424.  
131 ibid 423. 
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by defining contentious jurisdiction as the power to decide claims decisively, in other 
words, with binding effect as between the parties in the proceeding.132  

Only a tribunal’s findings on claims form part of the operative section of a judgment, 
thus any determination of external issues in its reasoning would be non-binding and 
not an exercise of jurisdiction.133 Therefore, as long as settling a non-UNCLOS issue 
is necessary to resolve an UNCLOS claim, a tribunal may do so under the law 
applicable to the dispute pursuant to Article 293(1) of UNCLOS. In such a scenario, 
there would be no need to sever any external issue, characterise the dispute as a 
whole or articulate a principled basis such as incidental jurisdiction to justify the 
determination of an external issue.134  

Commentators addressing other legal fields or examining dispute settlement in a more 
general manner adopt similar positions by differentiating factual claims from the rules 
used to determining them.135  

Their argument rests on two assumptions: first, a specific definition of jurisdiction 
(limited to the power to decide claims); and, second, a particular definition of the res 
judicata principle (where a tribunal’s reasoning is not binding, only the dispositif). 
Others challenge these assumptions by arguing that the operative part of a judgment 
and the reasons forming the judgment’s essential basis are binding because of res 
judicata. 136  In this sense, if determining the non-UNCLOS issue is essential or 
necessary to address the UNCLOS claim, this is, by definition, a binding finding. It may 
be concluded that the consequence of an incidental determination remains a ‘matter 
of debate’ because UNCLOS tribunals have not yet fleshed out in detail the doctrine 
of res judicata’.137  

More broadly, the language of Article 293(1) presupposes that the tribunal in question 
is one ‘having jurisdiction’meaning this provision cannot override the jurisdictional 
criteria of Article 288(1).138 Thus, there is a clear distinction between Article 288(1) 
and Article 293(1): the former is categorised as a source of jurisdiction and the latter 
as a source of applicable law.139  

It is noteworthy that some UNCLOS tribunals, such as in Guyana v Suriname, decided 
independent claims regarding external issues of general international law (including 
violations of the prohibition of the use of force) by relying on Article 293(1) and included 

 

132 See generally Xue Hanqin, Jurisdiction of the International Court of Justice (Brill Nijhoff 2017) 81; 
Alfredo Crosato, ‘Res iudicata’ (Max Planck Encyclopedia of Public International Law, last updated April 
2025) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1670> 
(accessed 11 February 2025). 
133 Crosato ibid. 
134 Thus, this perspective differs from the past approaches of UNCLOS tribunals, as surveyed under 
‘Perspectives on the Approaches of UNCLOS Tribunals’ in Section 2.1.1.ii of this report. 
135 See, for example, McLachlan (n 41) para 3.21. 
136  Islam Attia, ‘Revisiting Jurisdiction of UNCLOS Courts and Tribunals over Ancillary Sovereignty 
Disputes’ (2023) 10 The Journal of Territorial and Maritime Studies 5, 22. 
137 Marotti (n 10) 399.  
138 ibid 386; Attia (n 136) 11. 
139 Jia (n 36) 30. 
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their findings in the dispositif.140 These tribunals have been criticised for blurring the 
distinction between jurisdiction and applicable law. Using external norms to interpret 
whether a breach of an UNCLOS norm occurred differs from addressing independent 
claims of breaches of external norms.141  

Authors with different perspectives appear to agree on one point: tribunals should not 
include any incidental determination as a self-standing finding in the operative part of 
the judgment (dispositif).142 This is because, in the dispositif, a tribunal can only rule 
on matters within its primary jurisdiction, and thereby ‘each and every part of the 
operative clause must fall strictly within the scope of the Court’s jurisdiction’.143 Any 
determinations made under external rules in a tribunal’s reasoning relating to the claim 
are not within its jurisdiction. Instead, these are legal assessments based on 
applicable law and therefore cannot be ruled on in the dispositif.144  

While the foregoing discussion shows some difference of opinion over the implications 
of the distinction between jurisdiction and applicable law, it is nevertheless 
uncontroversial that an applicable law provision cannot be cited to expand subject-
matter jurisdiction.  

The question arises, however, when the treaty granting jurisdiction incorporates 
external rules of international law by renvoi. 

vi. Renvoi 

UNCLOS contains different types of provisions that refer to external legal instruments 
and can be broadly identified as renvois.145 For instance, Article 301 of UNCLOS 
provides that in ‘exercising their rights and performing their duties under this 
Convention, States Parties shall refrain from any threat or use of force … or in any 
other manner inconsistent with the principles of international law embodied in the 
Charter of the United Nations’.146 When forcible altercations occur in maritime areas 
‘adjacent to the relevant land territory’, Kunoy argues that UNCLOS tribunals will have 
jurisdiction over alleged violations of Article 301 ‘to resolve those parts of the dispute 
that relate to the material provisions in UNCLOS, notwithstanding the generative 
feature arises from opposite claims of sovereign titles to land territory’. 147 In this 
instance, what would otherwise be an external legal rule (the prohibition of the use of 

 

140 Guyana v Suriname (Award) (2007) PCA Case No 2004-04, para 488; McLachlan (n 41) paras 3.37–
3.42; Virzo (n 10) 30.  
141 ibid. 
142 See generally ibid; Harris (n 52) 425; Attia (n 136) 22; Marotti (n 10) 399; Varga (n 51) 21. 
143 Request for Interpretation of the Judgment of 31 March 2004 in the Case concerning Avena and 
Other Mexican Nationals (Mexico v United States) (Judgment) [2009] ICJ Rep 3 (Declaration of Judge 
Abraham) 28. 
144 The team acknowledges the input of Dr Lorenzo Palestini on this point. 
145  Georgoula notes that renvois referring to external rules can be broadly taxonomised into five 
categories: (i) ‘other rules of international law’; (ii) the principles of international law embodied in the 
Charter of the United Nations; (iii) rights and duties of States; (iv) international rules and standards; and 
(v) international agreements. Danae F Georgoula, ‘The LOSC Renvois as a Source of Untapped 
Jurisdiction’ (2023) 38 International Journal of Marine and Coastal Law 228–248.  
146 UNCLOS (n 12) art 301.  
147 Kunoy (n 85). See also Kunoy (n 18) 345. 
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force under Article 2(4) of the UN Charter and customary international law) can be 
viewed as having been incorporated into an UNCLOS provision.148  

From this perspective, the dispute may not have a mixed character because the rules 
underlying the claim originate internally within UNCLOS. When this is so, UNCLOS 
tribunals may interpret these rules in light of ‘other rules of international law’ as the 
applicable law under Article 293(1).149 Indeed, Article 301 directly refers to rules that 
are otherwise external as renvoi.150 Tribunals appear more inclined to address what 
appear to be external issues when the claim is based on a renvoi.151 While the renvoi 
terminology should be used with caution as it carries a specific connotation in private 
international law on choice of law issues, tribunals are more inclined to apply external 
rules when a treaty makes a ‘direct reference’ to them.152 

Any relief of clarity offered by the existence of renvoi, however, is case-specific. If the 
dispute in question does not implicate renvoi provisions, and the external issue 
involved cannot be severed from the internal issue, UNCLOS tribunals will continue to 
face the challenge of defining the limits of their subject-matter jurisdiction.  

The following discussion outlines contrasting positions discernible from scholarship 
and practice on the limits of UNCLOS tribunals’ jurisdiction over mixed disputes.  

vii. Positions on Jurisdictional Limits 

A number of commentators have suggested that tribunals should interpret treaty 
provisions concerning jurisdiction ‘in line with the principle of effectiveness’, to give the 
treaties their full effect, and, thus, to enable ‘the adjudicative body in question to truly 
fulfil its function’.153 Indeed, these commentators have inferred support for jurisdiction 
over mixed disputes by virtue of a principle calling ‘for treaty provisions to be 
interpreted with their “full” or “fullest effect”’.154 
 

 

148 Kunoy (n 85). 
149 See generally McLachlan (n 41) paras 3.35–3.39. 
150 Georgoula (n 145) 228–248; Nigel Bankes, ‘The Jurisdiction of the Dispute Settlement Bodies of the 
Law of the Sea Convention With Respect to Other Treaties’ (2001) 52 Ocean Development and 
International Law 346–380. 
151 Prislan, (n 20) 450, 459. Other scholars consider that a renvoi may affect the jurisdictional question, 
see generally Tzeng (n 34) 506. Others focus on the implications of how a particular renvoi clause is 
drafted to examine textually whether a claim may be based on it directly, as in Attia (n 136) 11. 
152  McLachlan (n 41) para 3.221. McLachlan argues this term is more suitable for ‘inter-system’ 
references (i.e. those referring to another country’s legal system) than for ‘intra-system’ references (as 
McLachlan views international law as one cohesive system). 
153  Rüdiger Wolfrum, ‘Statement by H.E. Judge Rüdiger Wolfrum to the Informal Meeting of Legal 
Advisers of Ministries of Foreign Affairs’ (ITLOS, 23 October 2006) 
<https://www.itlos.org/fileadmin/itlos/documents/statements_of_president/wolfrum/legal_advisors_231
006_eng.pdf> (accessed 30 October 2024). See, for instance, Marotti (n 10) at 390: ‘the power to make 
incidental determinations … constitutes an inherent component of the principal jurisdiction that stems 
from the effective interpretation of the jurisdiction-conferring instrument’; Buga (n 37) 65; Tzeng (n 16) 
558, citing the Libya/Malta case, where the ICJ held that it ‘must not exceed the jurisdiction conferred 
upon it by the Parties, but it must also exercise that jurisdiction to its full extent’: Continental Shelf 
(Libya/Malta) (Judgment) [1985] ICJ Rep 13 para 19.  
154 For a complete overview, see Harris (n 41) 146–150. 
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Arguably, the basic principle underpinning the competence of a court or tribunal to 
make any determination is that of the consent of States, defined as ‘the need for 
sovereign states to consent to be bound by the decisions of international courts and 
tribunals and ultimately underlies the foundation of jurisdiction for those courts and 
tribunals’. 155  Whether this consent has been given depends upon a proper 
interpretation of the terms of the instruments in question, which are often intended to 
avoid or limit jurisdiction.156 It is not possible to infer that a ‘principle of effectiveness’ 
in treaty interpretation can justify a court or tribunal’s competence to make 
determinations on issues that fall beyond the scope of the treaty instrument conferring 
jurisdiction.157 At any rate, caution in defining the basis of jurisdiction is ‘critical for both 
the actual and perceived success of any international dispute settlement regime’.158 
 
Relevant scholarship and practice, including as briefly surveyed in Section 2.1, reveal 
at least the following general positions on the scope of jurisdiction that UNCLOS 
tribunals enjoy over mixed disputes, each with different ramifications:159 
 

1. UNCLOS tribunals may exercise jurisdiction if the non-UNCLOS dispute is 
‘closely linked’ or ‘ancillary to the UNCLOS dispute’ (e.g. Judge Wolfrum’s 
statement160 and Mauritius’ position in Chagos MPA arbitration);161 

2. UNCLOS tribunals may only exercise jurisdiction if resolving the non-UNCLOS 
dispute is ‘necessary’ for resolving the UNCLOS dispute (e.g. the non-judicial 
writings of Judge Eiriksson162 and Judge Rao);163 

3. UNCLOS tribunals may only exercise jurisdiction if: (a) resolving the non-
UNCLOS dispute is ‘necessary’ for resolving the UNCLOS dispute; and (b) the 
non-UNCLOS dispute is ‘ancillary to the UNCLOS dispute’ (e.g. the Tribunal’s 
and the UK’s positions in the Chagos MPA arbitration);164 or 

4. UNCLOS tribunals may never exercise jurisdiction over mixed disputes (e.g. 
Suriname’s position in Guyana v Suriname165 and China’s position in South 
China Sea arbitration).166 

 

155 Natalie Klein, ‘Expansions and Restrictions in the UNCLOS Dispute Settlement Regime: Lessons 
from Recent Decisions’ (2016) 15 Chinese Journal of International Law 403, 415. 
156 The team acknowledges input of Sir Michael Wood on this point. 
157 Harris (n 41) 158. 
158 ibid. 
159  See Tzeng (n 16) 563, 571–572. Chapter 3 of the present report looks at judicial practice and 
pleadings in UNCLOS compulsory dispute settlement proceedings and introduces further nuances to 
these general positions. 
160 Wolfrum (n 153). Note that it was disputed between Mauritius and the UK whether Judge Wolfrum’s 
statement had limited relevance to delimitation proceedings (UK), or whether delimitation cases were 
illustrative of mixed disputes as a more general category (Mauritius).  
161 Chagos MPA Award (n 62). 
162 Gudmundur Eiriksson, ‘The Special Chambers of the International Tribunal for the Law of the Sea’ 
in P Chandrasekhara Rao and Rahmatullah Khan (eds), The International Tribunal for the Law of Sea 
(Brill 2000). 
163 P Chandrasekhara Rao, ‘Delimitation Disputes under the United Nations Convention on the Law of 
the Sea: Settlement Procedures’ in Tafsir Malick Ndiaye and Rüdiger Wolfrum (eds), Law of the Sea, 
Environmental Law and Settlement of Disputes: Liber Amicorum Judge Thomas A Mensah (Martinus 
Nijhoff 2007) 877. 
164 Chagos MPA Award (n 62). 
165 Arbitration between Guyana and Suriname (Award, 17 September 2007) PCA Case No 2004-04. 
166 South China Sea Award on Jurisdiction and Admissibility (n 76). 
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It is important to note here that beyond the framework of compulsory dispute 
settlement, parties may separately consent to submitting disputes to ITLOS through a 
‘special agreement’ to that effect, as foreseen in Articles 21 and 24(1) of the ITLOS 
Statute, giving rise to consensual dispute settlement. In this regard, it has been argued 
that ‘the broadest view of the tribunal’s consensual jurisdiction is that it may hear any 
case brought to it by the parties to a dispute, regardless of whether any law of the sea 
issue is involved’.167 While the merits of this argument may be debated, in such an 
instance of consensual jurisdiction, the non-law of the sea issues of the dispute would 
be decided with the States’ consent. Hence, they would not raise any jurisdictional 
obstacle in any case and not fall under the definition of ‘mixed’ disputes for the 
purposes of this report.168 Similarly, through the consensual jurisdiction procedures of 
UNCLOS, States Parties can agree to litigate disputes otherwise exempted under 
Article 298(1)(a)(i).169 Indeed, commentators have discussed cases where the ICJ and 
other tribunals have been given jurisdiction to decide disputes involving sovereignty 
issues based on special agreements.170  

While the ICJ's consideration in mixed disputes under UNCLOS appears less 
objectionable due to its judges' generalist expertise in international law, unless the 
parties consensually submit the mixed dispute, the ICJ is still bound by the 
jurisdictional limits set by Article 288(1) of UNCLOS.171 This position appears true, 
regardless of the forum chosen under Section 2 of Part XV, to ensure the integrity of 
UNCLOS. 172  

With the analysis of various positions on jurisdiction outlined, the following parts 
consider some broader policy questions surrounding the scholarship and practice in 
mixed disputes under UNCLOS.  

viii. Interpretive Divergences and Policy Perspectives 

The preceding points of discussion reveal a tendency among commentators to diverge 
on UNCLOS tribunals’ interpretive techniques. Whether the provisions of Part XV ‘are 
interpreted restrictively or broadly will implicate what disputes may be resolved under 
UNCLOS and how states may choose to settle their ocean disputes’.173 In a similar 
vein, interpretive techniques may be used in attempting to expand, or otherwise restrict, 
the jurisdiction ratione materiae of UNCLOS tribunals over mixed disputes. These 

 

167 Alan Boyle, ‘Dispute Settlement and the Law of the Sea Convention: Problems of Fragmentation and 
Jurisdiction’ (1997) 46 International and Comparative Law Quarterly 37; Benn (n 40). In that regard, the 
attitude of the respondent State concerning acceptance of jurisdiction can also play a role: see, for 
instance, as held by ITLOS: ‘[i]nternational jurisprudence has accepted that the jurisdiction of an 
international court or tribunal may be broadened by the conduct of parties in the proceedings (forum 
prorogatum)’, Delimitation of the Maritime Boundary in the Atlantic Ocean (Ghana/Côte d’Ivoire) 
(Judgment) [2017] ITLOS Rep 4, para 552.  
168 The team acknowledges the input of Prof Hyun Jung Kim and Dr Sandrine De Herdt on this point. 
169  Benn (n 40) citing Judge Eiriksson and his analysis of art 298(2)–(3) along with art 299(1) of 
UNCLOS (n 12). 
170 Jia (n 36) 20; Attia (n 136) 16.  
171 UNCLOS (n 12)  art 288(1): ‘A court or tribunal … shall have jurisdiction over any dispute concerning 
the interpretation or application of this Convention’ (emphasis added). 
172 Attia (n 136) 19; Jia (n 36) 20; Prislan (n 151) 456. 
173 Klein (n 155) 403, 404.  
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techniques may include broadly interpreting the relevant jurisdictional clauses or 
narrowly construing limitations on such jurisdiction.174 

Similarly, scholarly interpretations of Part XV of UNCLOS often reveal a tension 
between two competing views on UNCLOS tribunals’ jurisdiction ratione materiae.175  

The first assumes that compulsory dispute settlement under UNCLOS serves a higher 
purpose, that is to promote ‘the public order of the oceans’, and therefore seeks to 
maximise the role and ‘effectiveness’ of international tribunals in resolving disputes.176 
In that regard, some commentators note that ‘it is a good thing to [judicially] resolve 
part of a dispute, as it may allow progress to be made on wider aspects’.177 

The second, by contrast, proceeds from a more cautious premise, giving primacy to 
the principle of consent as the foundation of jurisdiction, and to the view that ‘the goal 
of settling disputes by peaceful means may be achieved through diverse avenues, 
which may not include judicial involvement’.178 Deciding an external issue under the 
guise of the law of the sea ‘would be unlikely to serve the purpose of Annex VII 
UNCLOS procedures’ as ‘that will solve nothing substantial of the whole dispute’.179 
More significantly, it is precisely in mixed disputes involving ‘unexpected uses of the 
UNCLOS dispute settlement regime’ that one can find, as Klein notes, ‘the greatest 
risks to the credibility and effectiveness of the dispute settlement regime, particularly 
if the tribunals concerned overreach the confines of Part XV’.180 

ix. Compliance 

It has been suggested that if a State perceives that an UNCLOS tribunal has exceeded 
its jurisdiction, this may undermine the tribunal’s legitimacy in the eyes of that State.181 
Such perceptions can lead to non-compliance or selective implementation of the ruling, 
as States may argue that the UNCLOS tribunal lacked the authority to decide on 
certain matters.182 Indeed, the risk of any perceived ‘misuse of the compulsory dispute 
settlement mechanism in this manner could undermine the authority of the tribunal or 
court and diminish the likelihood of compliance with the decision’.183 

 

174 Talmon (n 21) 930–932. 
175  Natalie Klein and Kate Parlett, Judging the Law of the Sea: Judicial Contributions to the UN 
Convention on the Law of the Sea (Oxford University Press 2022) 157; Tanaka (n 10) 391; Zou and Ye 
(n 10) 332; Marotti (n 10) 404. 
176 ibid. 
177 Guilfoyle and Mossop (n 59) 665. It may, of course, be the case that a dispute settled outside litigation 
is also resolved ‘according to law’. 
178 ibid. 
179 Jia (n 36) 27. 
180 Klein (n 91) 361, 364. 
181 See generally Klein and McNally (n 121) 114–129. Note, the decision not to appear is often linked 
to a perception that the tribunal is exceeding its jurisdiction. See also Peter Tzeng, ‘A Strategy of Non-
Participation before International Courts and Tribunals’ (2020) 19(1) The Law and Practice of 
International Courts and Tribunals 5. 
182 ibid 114–129. 
183 Klein (n 110) 285. 
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Internal political and economic factors are also relevant in this context and may 
influence States’ compliance with judgments over mixed disputes under UNCLOS.184 

For instance, compliance with decisions in cases involving territorial sovereignty 
issues may be influenced by domestic factors including the connections between land, 
culture, national identity, domestic politics, history and experiences of colonisation.185 
According to Buga: 

Disputes over land in particular often touch upon historically or culturally rooted 
sensitivities of great national significance (geopolitics), and even a small loss of 
claimed territory can be seen as a threat to State sovereignty and security, providing 
“fertile ground for nationalistic rhetoric and flag-waving” … Mixed disputes are more 
likely to give rise to conflict than “pure” maritime delimitations, and are frequently a 
symptom of traditionally rooted antagonism between the disputing States. These 
conflicts often affect not only the States directly concerned, but also the international 
community as a whole.186 

It has also been suggested that, if courts and tribunals exceed their jurisdiction, States 
may not only fail to comply with the decision but also avoid participating in the 
UNCLOS dispute settlement system altogether.187 Guilfoyle and Mossop consider 
how this factual backdrop, and recent allegations of UNCLOS tribunals widening 
jurisdiction over mixed disputes, may have impacted State perceptions. To do so, they 
examine negotiations over the dispute settlement system in the new Agreement under 
UNCLOS on the Conservation and Sustainable Use of Marine Biological Diversity of 
Areas beyond National Jurisdiction (BBNJ Agreement).188 They argue that the BBNJ 
Agreement introduces some new limitations on Part XV jurisdiction, but that this is 
without prejudice to disputes relating to UNCLOS. It includes an explicit clarification 
that the BBNJ Agreement is not to be used 'to interpret the jurisdiction of a Part XV 
tribunal constituted directly under UNCLOS'.189 Thus, they conclude that there is a 
'degree of nervousness about the extent to which UNCLOS dispute settlement has 
infringed upon territorial and sovereignty disputes', but no indication of 'a wholesale 
retreat from compulsory dispute settlement jurisdiction'.190  

With this, the present report has so far surveyed relevant law of the sea discourse on 
mixed disputes. Section 2.1.2 below analyses jurisdictional questions regarding mixed 
disputes that have arisen other fields of public international law and identifies key 
parallels between the debates in these discourses and the issues discussed in the 
present section regarding UNCLOSwhether on severability, the test for deciding 
jurisdiction and effect of renvoi, among others. The prominent fields of law include 
international investment law, international trade law, international criminal and 
humanitarian law and international human rights law, among others. 

The conclusions from both sections are then presented in Section 2.1.3.  

 

184 Klein and McNally (n 121) 128–129. 
185 ibid. 
186 Buga (n 37) 62 (emphasis added). 
187 ibid. 
188 Guilfoyle and Mossop (n 59) 659. 
189 ibid 662-664. 
190 ibid 666. 
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2.1.2. Mixed Disputes outside the Law of the Sea 

Outside the specialised law of the sea discourse, commentary has examined mixed 
disputes broadly under general international law as well as in specific fields of 
international law. This subsection examines important developments in mixed 
disputes scholarly discourse and practice in: international investment law (i); 
international trade law (ii); international criminal and humanitarian law (iii); and 
international human rights law (iv); along with a miscellaneous analysis of past and 
present mixed disputes in other international legal contexts (v).  

i. International Investment Law 

Scholarship and cases in international investment law have dealt with incidental 
questions, including claims implicating external questions of domestic legal issues, 
such as the nationality of the claimant investor or the status of their allegedly 
expropriated property.191 In the context of domestic legal issues, some investment 
tribunals have acknowledged the possibility of exercising jurisdiction ‘incidentally’ by 
considering the necessity of deciding the external issue and its ancillary nature.192 
These criteria resemble the approaches considered by UNCLOS tribunals in the law 
of the sea domain as discussed in Section 3.1 of this report.193  

The Bilcon v Canada investment arbitration case serves as a notable example.194 To 
find that the State’s actions violated the free and equitable treatment provision, the 
Tribunal had to first determine that the State’s actions breached its municipal law 
(necessity condition).195 However, this was not formally a finding of a domestic law 
breach per se, but a prior step to ultimately finding the breach of the international 
investment law obligation (ancillary condition). The inference to be drawn from such 
cases is that ‘ancillary’ implies that while resolving domestic legal issues may be 
necessary to answer the international legal dispute, the claims in question cannot be 
grounded in domestic law.196 In the UNCLOS discussion, it was seen that an issue 
being ‘incidental’ could mean that it is a logical precedent to deciding the internal issue, 
or alternatively, that the internal issue is more important than the external issue for 
one reason or another. The above example of incidental jurisdiction in the investment 
law context illustrates ‘incidental’ as meaning logically prior. 

It has been suggested that investment tribunals should adopt a contextual approach 
for defining their jurisdiction over incidental domestic legal issues, taking into account 

 

191 Jonathan Brosseau, ‘The Jurisdiction of Investment Tribunals to Adjudicate Claims and Incidental 
Questions Grounded in Domestic Law’ (2024) 23 The Law and Practice of International Courts and 
Tribunals 104, 127.  
192 ibid 128. Note that while the present report focuses on external issues involving international law, it 
also records scholarship on incidental domestic legal issues due to their parallels with the literature on 
mixed international disputes and because such scholarship often treats incidental domestic and 
international issues at par.  
193 See discussion under ‘Perspectives on the Approaches of UNCLOS Tribunals’ in Section 2.1.1.ii. 
194 Bilcon v Canada (Award on Jurisdiction and Liability, 17 March 2015) PCA Case No 2009-04, paras 
588–604. 
195 ibid. 
196 Brosseau (n 191) 128. 
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the language of the jurisdiction and applicable law provisions.197 For instance, the 
jurisdiction provision may cover ‘any’ or ‘all’ investment disputes, potentially admitting 
claims directly grounded in domestic law, such as through breaches of contract.198 Yet 
such a clause may be qualified by an applicable law provision that requires the 
exclusive application of international law in dispute settlement. 199  Despite this 
qualification, tribunals should give effect to any explicit renvoi in the investment treaty 
to domestic law, such as ‘in accordance with the legislation in force’.200 Therefore, just 
as in the UNCLOS context, there is a need to pay close attention to the drafting of 
each relevant provision of the treaty in its context. 

The foregoing analysis over the treatment of domestic legal issues will be particularly 
relevant for the purposes of the present report regarding EU law. This is following the 
negative reactions of some States to investment tribunals’ attempts to interpret EU law 
as an external legal issue.201 Subsequently, certain BITs expressly precluded the 
tribunal from interpreting EU law, requiring deference to the Court of Justice of the EU 
and, accordingly, treating EU law as a matter of fact, just like the treatment of domestic 
law.202 This approach nonetheless raises challenges when disputing parties present 
competing ‘factual’ accounts.203  

Other commentators have concentrated on international legal disputes raised as 
external issues, including when a host State raises them ‘in defence of its liability’.204 
It is possible that investment law tribunals, perhaps due to their allegedly lesser 
expertise in public international law or their concern that their awards may later be 
annulled or set aside, often avoid determining external legal issues.205 An example of 
this apprehension was the Eurotunnel arbitration, where only State-appointed 
arbitrators, and not the investor-appointed arbitrators, were allowed to vote on 
questions regarding the interpretation of the investment treaty.206  

Similarly to domestic legal issues, tribunals may be more willing to determine external 
international legal issues when there is a ‘direct renvoi to other instruments’.207 Prislan 
notes that tribunals may consider external legal issues such as human rights violations 

 

197 ibid 117, 125. 
198 ibid 114; Schreuer et al (n 2) 558–564. See, for example, China-Peru Free Trade Agreement (entered 
into force 1 March 2010) art 139(1). 
199 Brosseau (n 191). In contrast with the broad jurisdiction provision above, Brosseau highlights the 
narrow applicable law provision in China-Peru Free Trade Agreement (n 198) art 139(3). 
200 ibid. The quoted language is from two bilateral investment treaties applied in Tenaris v Venezuela 
(Award, 29 January 2016) ICSID Case No ARB/11/26, para 494.  
201 Bianca Böhme, ‘EU Law as a Matter of Fact: The Implementation of Domestic Law Clauses in EU 
Investment Protection Agreements’ (SSRN, 30 August 2024) <https://ssrn.com/abstract=4941180> 
(accessed 4 December 2024).  
202 ibid 13. 
203 ibid 14. 
204 Prislan (n 151) 453. 
205 ibid 454. 
206  The resolution of the ‘mixed’ dispute was tailored according to the ‘mixed’ backgrounds of the 
arbitrators. See Fedelma C Smith, ‘A View from the Coal Face The Authors of Cross-Fertilization from 
the Perspective of the Permanent Court of Arbitration’ in Chiara Giorgetti and Mark Pollack (eds), 
Beyond Fragmentation: Cross-Fertilization, Cooperation and Competition among International Courts 
and Tribunals (Cambridge University Press 2022) 238; The Eurotunnel Arbitration (Partial Award, 30 
January 2007) PCA Case No 2003-06, para 90. 
207 Prislan (n 151) 459. 
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against the investor not as independent causes of action, but only insofar as they are 
relevant to deciding the investment dispute.208 For example, in Biloune v Ghana, the 
Tribunal found it lacked jurisdiction to address, ‘as an independent cause of action, a 
claim of violation of human rights’, but recognised the relevance of the alleged acts in 
considering the breaches of the State’s obligations with regard to the given 
investment.209 In exceptional cases, such as conflicts between a BIT and jus cogens 
norms, tribunals may be bound to determine external legal issues.210  

There are some examples of respondent States raising external legal issues as 
defences. Mexico, in multiple arbitrations under the North American Free Trade 
Agreement (NAFTA), claimed its actions were countermeasures against prior 
breaches of other NAFTA provisions by the claimant State, so as to preclude the 
wrongfulness of its conduct.211 Arguably, these alleged prior breaches of NAFTA fell 
outside the tribunals’ jurisdiction ratione materiae.212 However, the tribunals avoided 
addressing the existence of a prior breach of an external rule by determining that other 
necessary conditions for countermeasures had not been met.213 Thus, the tribunals 
avoided applying an external primary norm, despite engaging with a secondary norm 
(the conditions of countermeasures under the law of State responsibility).214  

Similarly to UNCLOS disputes, commentators have considered whether investment 
tribunals lack jurisdiction to determine sovereignty as an incidental issue.215 This 
stems not only from the limits of jurisdiction ratione materiae, but also from the 
Monetary Gold principle in its strict sense, as one of the States alleging a claim over 
the territory may not be a party to the dispute when it arises between an investor and 
a host State.216 In such a case, it has been suggested that investment tribunals could 
use ‘escape mechanisms’ or a ‘treaty-contained interpretation’ to interpret provisions 
of the relevant treaty without ruling on the sovereignty question.217  

This approach is similar (in its effect of excluding the external issue) to the severability 
test employed by UNCLOS tribunals, in that the external issue is rendered moot to 
resolving the internal issue.218 For instance, when a territory is disputed, investors may 
struggle to prove that their investment lies under the respondent State’s jurisdiction as 
this may require a judgment on whether the State had sovereignty over the disputed 

 

208 ibid 460. 
209 Biloune v Ghana Investments Centre (Award on Jurisdiction and Liability) (1989) 95 ILR 183, 203, 
para 62. 
210 Prislan (n 151) 457.  
211 Relja Radović, ‘Incidental Jurisdiction in Investment Treaty Arbitration and the Question of Party 
Consent’ (2022) 16 AJIL Unbound 181, 184; ADM v Mexico (Award, 21 November 2017) ICSID Case 
No ARB(AF)/04/05; CPI v Mexico (Decision on Responsibility, 15 January 2008) ICSID Case No 
ARB(AF)/04/01; Cargill v Mexico (Award, 18 September 2009) ICSID Case No ARB(AF)/05/2. 
212 Radović (n 211) 183. 
213 Peter Tzeng, ‘Investments on Disputed Territory: Indispensable Parties and Indispensable Issues’ 
(2017) 14 Brazilian Journal of International Law 121, 130. 
214  Mixed disputes have also arisen in arbitrations concerning umbrella clauses ‘guaranteeing the 
observance of commitments toward investors found elsewhere’: Radović (n 211) 182. 
215 Hill-Cawthorne (n 15) 789–790, 800; Eichberger (n 10) 261; Tzeng (n 213) 132, 133. 
216 Tzeng (n 213) 132. 
217 Eichberger (n 10) 261; Tzeng (n 213 133. 
218 See discussion under ‘Perspectives on the Approaches of UNCLOS Tribunals’ in Section 2.1.1.ii. 
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territory.219 To resolve this gap, the tribunal may hold that establishing a host State’s 
jurisdiction requires only effective control over, rather than title to, the territory in 
question.220  

The same approach was followed by tribunals in arbitrations initiated by investors 
against Russia in relation to investments made in Crimea.221 Nguyen considers these 
cases an example of avoiding putting ‘foreign investors in a legal vacuum, resulting in 
a denial of justice’.222 It is noteworthy that the findings of these tribunals on effective 
control were ‘affirmed by Swiss courts in set-aside proceedings’.223 Importantly, this 
approach borrows from ‘the extraterritorial application of international human rights 
law for an investment law context’, i.e. from the approach of human rights bodies in 
defining the applicability of a State’s human rights obligations by examining its 
effective control over a given territory.224  

This cross-fertilisation of ideas illustrates the prospects of a systemic analysis of mixed 
disputes across different fields of international law. At the same time, attention should 
be paid to the nuances between regimes. As explained further in Chapter 5, human 
rights bodies employ the effective control doctrine to ensure human rights protection 
in any locality, which cannot be said for investment tribunals, at least not in those exact 
terms. 

Finally, it has been suggested that international investment tribunals generally treat 
implicated issues as matters of admissibility rather than jurisdiction.225 In this regard, 
the tribunal must assess a jurisdictional objection on its own motion while, by contrast, 
the parties would be expected to raise an objection on admissibility.226 A challenge on 
admissibility would make it ‘easier to justify the scope for discretion’ if the tribunal 
applied open-ended tests to decide whether to address the external issue.227 

Having provided an overview of mixed disputes discourse in investment law, the 
discussion now turns to international trade law. 

ii. International Trade Law 

In the context of the World Trade Organization (WTO), commentary on mixed disputes 
appears divided. Some commentators have emphasised that WTO panels and the 
Appellate Body should be careful before refusing to exercise jurisdiction over disputes 

 

219 Richard Happ and Sebastian Wuschka, ‘Horror Vacui: Or Why Investment Treaties Should Apply to 
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221 Dai Tamada, ‘War in Ukraine and Implications for International Investment Law’ (2024) 26 
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implicating external issues, since depriving ‘the complaining Member of the ruling to 
which it is entitled’ should not be taken lightly.228 For instance, as non-trade concerns 
increasingly become part of trade considerations, this necessitates a ‘reassessment 
of the longstanding practice of separation of the issue of the application of WTO law 
to disputed territories from the issue of their legal status under public international 
law’.229 In contrast, others have argued that WTO law cannot and should not be 
transformed into an instrument for enforcing external norms. Instead, WTO law is best 
served if it remains ‘coordinated’ with external rules, such as norms under human 
rights law.230 As such, where conflicts between trade law and external legal norms 
arise, coordination is ‘the most important road for the solution’.231  

It has been put to question whether WTO Members may justify violations of WTO law 
by reference to non-WTO law.232 This analysis encompasses two separate scenarios. 
First, where non-WTO law precludes resort to WTO dispute settlement. Second, 
where non-WTO law may serve as an ‘independent defence’ on the merits in the 
context of WTO dispute resolution.233  

In the first scenario, it is possible that forum exclusion clauses under treaties outside 
the WTO system, such as under EU law or NAFTA, could preclude parties from 
resorting to the WTO’s Dispute Settlement Understanding (DSU). 234  In those 
instances, WTO panels may decline to exercise jurisdiction; although, in doing so, they 
would be interpreting and applying exclusions arising from non-WTO rules.235  

In the second scenario, States may rely on treaties outside the WTO system as a 
defence (external issue) for their WTO-inconsistent measures (internal issue), such as 
an agreement between the parties allowing sanctions for human rights violations, or 
even customary international law norms, like countermeasures as a circumstance 
precluding wrongfulness.236 

Additionally, certain renvoi provisions, such as under the General Agreement on 
Tariffs and Trade (GATT), enable WTO Members to rely on resolutions of the UN 
Security Council (UNSC) under Chapter VII of the UN Charter to justify measures 
otherwise inconsistent with WTO law.237 However, Pauwelyn observes that:  
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[T]he dividing line between, on the one hand, substantive jurisdiction to decide certain 
claims of violation (WTO claims only) and, on the other hand, the applicable law to 
decide on the validity of those claims (potentially all international law), becomes rather 
blurred.238  

This is particularly true when determining whether a WTO claim would incidentally 
require deciding a ‘prior breach’ of another treaty.239  

It has been argued that excluding WTO panels’ jurisdiction due to forum exclusion 
clauses in other treaties, such as NAFTA: 

[W]ould leave weaker trading partners in the hands of more powerful States, capable 
of imposing other jurisdictional mechanisms that are less impartial, comprehensive and 
rule-orientated than that of the WTO dispute settlement system.240  

In the context of forum selection clauses in external treaties, such as NAFTA, the 
concept of ‘incidental jurisdiction’ has been seen as broader than ‘field-jurisdiction’, 
with the former allowing for consideration of external questions of substance.241 For 
example, in US-Hormones Suspension, the Panel had to determine alleged violations 
of Article 22.8 of the DSU. As a preliminary matter, the Panel first had to decide 
whether a European Community measure complied with the Agreement on the 
Application of Sanitary and Phytosanitary Measures.242 While the Agreement was 
outside its subject-matter jurisdiction, the Panel proceeded with the incidental inquiry 
‘with the only purpose to reach a conclusion on the violation of the provisions referred 
to in those claims’.243  

There have been certain disputes involving external issues outside the WTO system. 
For example, in the Mexico–Soft Drinks case, the Appellate Body declined to 
determine the alleged violations of NAFTA, stating that ‘the WTO dispute settlement 
system could [not] be used to determine rights and obligations outside the covered 
agreements’.244 According to the Appellate Body, Mexico’s reliance on a ruling from 
the Permanent Court of International Justice (PCIJ) was ‘misplaced’. 245  Bartels 
suggests that the Appellate Body may have been hesitant to address the non-WTO 
issue as it: 

[D]irectly implicated the international legal responsibility of one of the parties, in this 
case the claimant, which had not given its consent to such a determination. In this 
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respect, one might draw an analogy to the indispensable third party rule in international 
law (the Monetary Gold principle), which prohibits tribunals from considering questions 
implicating the responsibility of states that are not party to the dispute without their 
consent.246  

Crawford and Baetens explore the influence of trade law over disputes in other forums, 
noting at least:  

[T]he possibility of a dispute, at least indirectly related to trade, being brought to a non-
WTO dispute resolution body, namely ITLOS and an arbitration panel constituted 
under UNCLOS, respectively. Such disputes are, however, relatively uncommon.247 

These discussions reveal similar themes over mixed disputes in international trade (or 
WTO) law, international investment law and the law of the sea (UNCLOS). 

iii. International Criminal Law 

Turning to mixed disputes in international criminal law, commentary has explored the 
jurisdiction of courts and tribunals over incidental questions, including in cases before 
the International Criminal Tribunal for the former Yugoslavia (ICTY) involving serious 
violations of international humanitarian law.248 An example on point is the Tadić case, 
where the ICTY considered whether it could examine whether the Tribunal itself was 
established by the UNSC in excess of the UNSC’s competencies under the UN 
Charter.249 If this were true, the Tribunal would be defunct, given its allegedly ‘illegal 
foundation’.250  

To examine this objection from the defence, the ICTY would have had to examine the 
limits of the UNSC’s competencies as under the UN Charter (the external issue), to 
proceed to the criminal complaint on the merits (internal issue). 251 Interpreting the 
competence-competence principle as including the power of ‘incidental jurisdiction’, 
the Appeals Chamber held that:  

There is no question, of course, of the International Tribunal acting as a constitutional 
tribunal, reviewing the acts of the other organs of the United Nations, particularly those 
of the Security Council, its own “creator” … But this is beside the point. The question 
before the Appeals Chamber is whether the International Tribunal, in exercising this 
“incidental” jurisdiction, can examine the legality of its establishment by the Security 
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Council, solely for the purpose of ascertaining its own “primary” jurisdiction over the 
case before it.252  

The issue of mixed disputes has also arisen in high-profile cases before the ICJ, based 
on the compromissory clause of Article IX of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Genocide Convention), which empowers the 
ICJ to adjudicate disputes relating to the treaty’s interpretation or application.253 In 
Croatia v Serbia, the ICJ had noted that it could not independently rule on alleged 
breaches of international human rights law or international humanitarian law, but that 
it could do so only to the extent ‘relevant’ to determining a breach of the Genocide 
Convention.254 Commentators have used this judgment to explore whether tribunals 
may include external legal issues in their judgments’ reasoning (albeit not in the 
dispositif).255 This case is also cited to discuss, more broadly, whether the ICJ is open 
to deciding external issues for their ‘relevance’ alone or only where deciding the 
external issue as a logical precedent is seen a ‘necessity’ (or, perhaps, there is no 
difference between the two).256  

Furthermore, a Pre-Trial Chamber of the International Criminal Court (ICC) previously 
faced a mixed-disputes complication when deciding the Court’s territorial jurisdiction 
in the Situation in the State of Palestine.257 According to the Prosecutor, the Court’s 
jurisdiction extended to the Palestinian territory occupied by Israel, namely the West 
Bank, including East Jerusalem, and Gaza.258 Israel submitted that the question of 
whether a sovereign Palestinian State exists was not settled, and as Palestine did not 
have any criminal jurisdiction over the disputed areas, it was ‘legally impossible for 
[Palestine] to delegate any such jurisdiction to the Court’.259 This was disputed not 
only by Palestine, but also by groups of victims who submitted observations on the 
Prosecutor’s request.260 Additionally, while various amicus curiae took the view that 
the conditions for the Court to exercise jurisdiction had been fulfilled,261 several other 
amicus curiae begged to differ.262 The Pre-Trial Chamber came to the conclusion that 
the territorial scope of the ICC’s jurisdiction over crimes committed in the Palestinian 
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territory included territories occupied by Israel.263 It clarified that ‘by ruling on the 
territorial scope of its jurisdiction, the Court is neither adjudicating a border dispute 
under international law nor prejudging the question of any future borders’.264 Thus, the 
Chamber decided the internal issue without any determination on the external issue, 
akin to certain UNCLOS and investment law tribunals, as discussed in Chapters 3 and 
5 of this report. 

The ICJ’s judgment on preliminary objections in Ukraine v Russia: 32 States 
Intervening is another example concerning the scope of the ICJ’s jurisdiction over a 
mixed dispute. 265  The compromissory clause in the case was Article IX of the 
Genocide Convention, which covers disputes ‘relating to the interpretation, application 
or fulfilment of the present Convention’. The provision is analogous to Article 288(1) 
of UNCLOS, under which disputes must concern the ‘interpretation or application’ of 
UNCLOS. Ukraine formulated a dispute regarding Russia’s invasion of the Donbas 
and other regions as relating to the ‘interpretation and application’ of the Genocide 
Convention.266 

Initially, Ukraine argued that Russia used force against it under the false pretext of 
genocide, reflecting the latter’s failure to interpret and apply the Genocide Convention 
in good faith.267 Ukraine changed its submission afterwards, arguing that Russia had 
abusively and falsely invoked the Convention to justify its use of force, which 
constituted a self-contained violation of the Convention.268 Allegedly, Russia violated 
Articles I and IV of the Convention, relating to the obligation to prevent and punish 
genocide.269 The majority of the ICJ relied on the amended formulation of Ukraine’s 
claims.270 The majority saw this dispute as comprising two parts: first, that there was 
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a false pretext of genocide; and, second, that the Genocide Convention prohibited the 
use of force on that basis.271 

To test its jurisdiction over Ukraine’s claim, the ICJ held that it would examine ‘whether 
the facts at issue, if established, are capable of constituting violations of obligations 
under the treaty’.272 The majority held that Russia’s use of force did not fall under the 
scope of the Genocide Convention, thus rejecting jurisdiction on this ground.273 Hence, 
while it could consider the first question of whether Ukraine committed genocide,274 
the second part of Ukraine’s claim fell beyond its jurisdiction. 275  As noted in 
commentary, while Ukraine sought findings on Russian aggression, jurisdiction was 
established only for the ICJ’s examination of Ukraine’s conduct.276  

Some Judges also noted that the majority did not connect its interpretation to Articles 
31–33 of the Vienna Convention on the Law of Treaties (VCLT). 277  The Judges 
believed that Ukraine’s claims did not require assessing the law on the use of force 
since Ukraine had not argued that the Convention contained a renvoi to that legal 
regime. 278 On the contrary, its claims were formulated as independent violations of 
Articles I and IV of the Genocide Convention.279 This distinction is important since, 
according to these Judges, the ICJ had previously rejected jurisdiction ratione 
materiae where the applicant State alleged, but could not show, the existence of a 
renvoi to rules external to the treaty granting jurisdiction.280  

In the UNCLOS context, it was seen that in a few cases, ITLOS and Annex VII 
Tribunals did not view an applicant’s characterisation of its claims as decisive, 
choosing to characterise the mixed dispute as truly relating, or being extrinsic, to 
UNCLOS.281 Nonetheless, a claimant State’s strategy in formulating its dispute may 
be a key aspect of a forum’s decision on jurisdiction.282 As mentioned earlier, Ukraine 
changed its submission on Russian aggression from its initial claim, which appeared 
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to have affected the ICJ’s views on its jurisdiction.283 While the Genocide Convention 
may not have prohibited abusive conduct in the name of preventing genocide 
(amended submission), the question of whether it authorised that conduct arguably 
involved the interpretation of the Convention (original submission).284 It is an open 
question whether the majority’s decision may have been different if Ukraine had not 
reframed the dispute in its memorial.  

This survey leads to four provisional observations on the ICJ’s practice on mixed 
disputes:  

1. At the preliminary objections stage, the Court will test whether the claim, if 
proven, would constitute a violation of the treaty (or, at least when, in the Court’s 
formulation of the claim, it relates to an alleged breach).  

2. Where determining a breach depends on establishing a prior breach of an 
external legal norm, this norm must be incorporated within the treaty 
(presumably by a renvoi). Otherwise, jurisdiction will be declined (e.g. in 
Ukraine v Russia, the Court understood the legality of the use of force as an 
external issue with no corresponding renvoi).285  

3. The drafting of the claim may affect how the Court characterises the dispute.  
4. The Court may redefine the dispute by splitting it to find jurisdiction over part of 

it, while excluding the remainder.  

It is noteworthy that the ICJ’s test of whether a claim, if proven, would demonstrate a 
breach of the treaty, differs from the practice under UNCLOS (involving Annex VII 
tribunals and ITLOS).  

In the case of UNCLOS practice, the characterisation test would require assessing the 
relative weight of the internal and external aspects of a mixed dispute. 286  If the 
characterisation test were followed in Ukraine v Russia, then even if the ICJ agreed 
with Ukraine that provisions of the Genocide Convention were implicated, it may have 
declined jurisdiction on the basis that the use of force aspect of the mixed dispute was 
predominant, or by considering it Ukraine’s objective to shoehorn an external issue.  

By contrast, the ICJ’s test is more lenient, as it does not allow the Court to expunge 
disputes that have, in its view, a predominant external issue. The ICJ’s approach may 
be appreciated for its relative objectivity, in that it leaves no uncertainty over the 
possibly ‘incidental’, ‘ancillary’ or ‘minor’ characteristics of an external issue.287 On the 
other hand, it may be criticised for failing to sufficiently deter States that seek to 
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shoehorn external issues under dispute settlement procedures that were designed for 
different bodies of law.288  

The ICJ’s approach is also significant for international human rights law, since the 
Court is increasingly seized in inter-State human rights disputes involving analogous 
compromissory clauses. 

iv. International Human Rights Law 

Human rights dispute settlement mechanisms have had to grapple with complaints or 
proceedings involving external issues, giving rise to concerns about their jurisdiction 
over mixed disputes.289 This includes cases brought under the compromissory clause 
of the Convention on the Elimination of Racial Discrimination (CERD), which allows 
recourse to the ICJ for disputes concerning its interpretation or application.290 The ICJ 
has delivered multiple preliminary objections judgments under CERD in cases such 
as Georgia v Russia, Ukraine v Russia, Qatar v UAE, Azerbaijan v Armenia and 
Armenia v Azerbaijan.291 Arguments presented by parties on whether there existed a 
dispute concerning CERD’s interpretation or application included, for example, the 
contention that the word ‘dispute’ in Article 22 had a narrower meaning than in general 
international law (Russia in Georgia v Russia, rejected by the ICJ),292 or that the 
dispute falls under international humanitarian law rather than CERD and, therefore, 
there existed no jurisdiction ratione materiae (Azerbaijan in Armenia v Azerbaijan, 
denied by the ICJ).293 Across all judgments, the Court appears to have tested whether 
the conduct alleged by the applicant State could violate the treaty in question, although 
with inconsistent degrees of scrutiny.294 It underlined, however, that it is: 

[F]or the Court itself to determine on an objective basis the subject-matter of the 
dispute between the parties by isolating the real issue in the case and identifying the 
object of the applicant’s claims.295 

This language mirrors the ICJ’s findings in the Nuclear Tests cases, which has been 
relied on by UNCLOS tribunals in formulating the characterisation test.296 However, 
despite this superficial similarity, the approaches of the ICJ (examining if the claim falls 
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under the scope of the treaty) and UNCLOS tribunals (relative weight assessment) 
have differences, as discussed above. 

As in Ukraine v Russia: 32 States Intervening, some Judges in these human rights 
cases believed that the Court should have reserved intensive interpretive queries for 
the merits stage, while others disagreed with the majority’s methodology or findings of 
interpretation.297 In criticism of the ICJ’s approach to establishing jurisdiction ratione 
materiae, it has been argued that the Court should loosen its approach, i.e. once it 
‘considers that the respondent’s measures depicted by the applicant have a potential, 
even minimal, to affect the latter’s rights, it should proceed to the merits’.298  

The relevance of the CERD cases to the mixed disputes discourse in UNCLOS is also 
apparent from Judge Yusuf’s observation in Armenia v Azerbaijan that:  

A regrettable tendency seems to have developed, whereby any State that fails to find 
a valid basis of jurisdiction of the Court for its claims, but still wishes to bring a case 
before it, tries to stuff those claims into the framework of CERD … or, I should add, 
some other conventions that have hardly anything to do with the real dispute between 
the parties.299  

The terminology of ‘real dispute’ closely resembles the discussions on the 
characterisation approach adopted by UNCLOS tribunals.300  

Studying trends of litigation through compromissory clauses at the ICJ, together with 
the drafting choices in more recently concluded treaties, Fontanelli observes that:  

[A]pplicants increasingly seize the Court through this title of jurisdiction, placing before 
the Court an out-of-context fragment of a larger dispute. In the past two decades, while 
applicants have approached compromissory clauses with cunning, drafters have used 
caution.301  

It might be true that the Court’s ‘record as effective dispute-settler suffers each time it 
hears a dispute the solution of which cannot achieve a peaceful settlement in the real 
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[2023] ICJ Rep 31 (Declaration of Judge Yusuf) para 3. 
300 See discussion under ‘Perspectives on the Approaches of UNCLOS Tribunals’ in Section 2.1.1.ii. 
301  Filippo Fontanelli, ‘Once Burned, Twice Shy: The Use of Compromissory Clauses before the 
International Court of Justice and their Declining Popularity in New Treaties’ (2021) 104 Rivista di Diritto 
Internazionale 7. 
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world’.302 There could also be importance in synergy between the ICJ and specialised 
human rights treaty bodies, as demonstrated in Qatar v UAE, where the ICJ differed 
from the CERD Committee’s views in finding that the conduct in question fell within 
the scope of CERD.303  

Turning to other courts and treaty monitoring bodies, it has been observed that 
human rights bodies do not typically adopt the doctrine of incidental jurisdiction 
when confronted with mixed disputes.304 Instead, they adopt “rival techniques” 
to address the same problem.305 

A prominent example of these ‘rival techniques’ is found in human rights jurisprudence 
on the territorial threshold which gives rise to a State’s human rights obligations to 
persons in a given territory. In case of disputes about which State has sovereignty 
over a territory, such as Crimea, forums have interpreted the word ‘jurisdiction’ widely 
in human rights treaties, to find that a State incurred human rights obligations the 
moment it exercised ‘effective control’ over the territory, regardless of who enjoyed 
sovereignty.306 Human rights bodies have ‘transformed the question of jurisdiction of 
states in international human rights law into a question of treaty interpretation’ 
concerning the term ‘jurisdiction’.307 Consequently, they can avoid ruling on questions 
of territorial sovereignty while determining State obligations in cases involving 
contested territory. Thus, their jurisdiction is not tied to title over territory but as ‘a 
specific aspect of the respective instrument they are tasked with implementing’.308  

Therefore, since States’ jurisdiction is a question of treaty interpretation, it ‘falls 
squarely within’ the courts and tribunals’ remit.309 In this manner, if a territory in 
question is contested, a human rights body can still establish which State owes human 
rights duties to individuals in this area through the sole means of treaty 
interpretation.310 This approach resembles the severability test followed by UNCLOS 
tribunals and the ‘treaty-contained interpretation’ preferred by certain investment law 
tribunals, where a decision on the internal issue is given in a way that avoids any 
determinations over external issues.311 

 

302  Filippo Fontanelli, ‘The Disputes Between Armenia and Azerbaijan: The CERD Compromissory 
Clause as a One-Way Ticket to Hague’ (EJIL:Talk!, 11 November 2021) <https://www.ejiltalk.org/the-
disputes-between-armenia-and-azerbaijan-the-cerd-compromissory-clause-as-a-one-way-ticket-to-
hague/> (accessed 27 November 2024). 
303 Geir Ulfstein, ‘Qatar v United Arab Emirates: Judgment, Preliminary Objections’ (2021) 116 American 
Journal of International Law 397, 402. 
304 Lea Raible, ‘Symposium on Incidental Jurisdiction. Incidental Jurisdiction in Human Rights Litigation: 
Surprising Absence and Rival Techniques’ (2022) 16 AJIL Unbound 176. 
305 ibid 178. 
306 ibid 176, 179; See, for example, Lopez Burgos v Uruguay Communication No 052/1979 (29 July 
1981) UN Doc CCPR/C/13/D/52/1979; Al-Skeini v United Kingdom App No 55721/07 (ECtHR, 7 July 
2011). 
307 Raible (n 304) 179. 
308 ibid. 
309 ibid. 
310 ibid.  
311 See discussions under ‘Perspectives on the Approaches of UNCLOS Tribunals’ in Section 2.1.1.ii 
and ‘International Investment Law’ in Section 2.1.2.ii. 
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However, the refusal to explicitly exercise incidental jurisdiction can lead to 
incoherence and contradictions in the reasoning of human rights bodies. 312  For 
instance, while avoiding ruling on the sovereignty dispute about Crimea, human rights 
courts have nonetheless found that the law of occupation applied to the territory.313  

Similarly, the Human Rights Committee (Committee) has received a submission 
against Russia, which argues that every killing arising from the illegal invasion of 
Ukraine violates the right to life due solely to the invasion’s illegality.314 This will require 
a prior determination by the Committee on whether Russia’s actions constitute 
aggression, an issue that neither the UNSC nor the ICC have addressed so far.315 If 
the Committee adopts this reasoning, then the decision may be seen as an example 
of the exercise of incidental jurisdiction. After the ICC’s jurisdiction to prosecute the 
crime of aggression was activated, some commentators anticipated jurisdictional 
objections on the basis that determining the existence of an aggression would be part 
of UNSC’s prerogative under Chapter VII of the UN Charter.316 As the Committee may 
now also be required to address questions involving the UN Charter, similar objections 
may arise against it. 317  

v. Other Examples of Mixed Disputes 

Chapter 2 has thus far examined the meaning, scope and challenges of mixed 
disputes before international dispute settlement bodies within the law of the sea 
regime under UNCLOS, as well as in other areas of public international law.  

Other indicative examples of mixed disputes that may be relevant to this report include 
the cases mentioned below. 

Mixed disputes commentary has widely referenced the jurisprudence of the PCIJ, 
particularly in Certain German Interests (Germany v Poland). There, the PCIJ dealt 
with the expropriation of property, specifically a nitrate factory, owned by a German 
national in Polish Upper Silesia.318 The nature of the dispute was mixed as the PCIJ’s 
exercise of jurisdiction over the alleged violation of the Upper Silesia Convention, 
which prohibited such expropriations, also implicated alleged violations by Poland of 
three international agreements outside the Court’s jurisdiction, namely the Armistice 

 

312 Milanovic (n 27). 
313 ibid. See Chapter 5 for further discussion. 
314 Abhijeet Shrivastava, ‘Locating Right to Life Violations in Russian Aggression: Challenges Awaiting 
the HRC’ (EJIL:Talk!, 30 August 2024) <https://www.ejiltalk.org/locating-right-to-life-violations-in-
russian-aggression-challenges-awaiting-the-hrc/> (accessed 27 November 2024). 
315  ibid. It is relevant to note that the UNGA has addressed the issue of Russian aggression. See 
generally UNGA Res ES-11/11 (18 March 2022) UN Doc A/RES/ES-11/1. 
316 Tzeng (n 34) 498. 
317  Note that mixed human rights disputes may also implicate external issues beyond inter-State 
disputes, such as those between a State and an international organisation. These, however, are beyond 
the scope of the present report which focuses on inter-State disputes. Abhijeet Shrivastava, ‘On An 
International Judge’s Immunity: The ECtHR in Akay v Turkey’ (EJIL:Talk!, 17 October 2024) 
<https://www.ejiltalk.org/on-an-international-judges-immunity-the-ecthr-in-akay-v-turkey/> (accessed 
27 November 2024). 
318 Certain German Interests (Germany v Poland) (Judgment) [1925] PCIJ Rep Ser A No 6. 
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Convention, the Protocol of Spa and the Treaty of Versailles.319 This dispute can be 
seen as relating to property law questions.  

Another early example of a mixed dispute arose in Compagnie pour la Construction 
du Chemin de Fer d’Ogulin à la Frontière, S.A. This involved incidental jurisdiction in 
a dispute over restitution or compensation for items held by the State of Slovenes, 
Croats and Serbs, while Hungary’s ownership of these items was contested.320 The 
Tribunal’s jurisdiction under the Trianon Treaty (the treaty concluding World War I 
between Hungary and the Allied Powers) depended upon establishing that the 
property belonged to Hungary in the first place.321 Hence, the incidental question 
pertained to property ownership.  

Examples of potential future mixed disputes considered in commentary include those 
arising from illegal flights operated from the Ercan Airport in the northern part of Cyprus 
by the so-called Turkish Republic of Northern Cyprus (TRNC). These could be brought 
before the Council of the International Civil Aviation Organization (ICAO) as the flights 
allegedly violate the Chicago Convention.322 While the ICAO Council has jurisdiction 
to decide this allegation, it would arguably lack jurisdiction to rule on the status/legality 
of the TRNC itself.323 In another context, when adjudicating appeals from decisions by 
the ICAO Council on disputes concerning the interpretation and application of the 
Chicago Convention, the ICJ has held that the ICAO Council may incidentally validly 
exercise jurisdiction over a respondent State’s claim that its conduct is justified as a 
countermeasureeven if this requires first assessing a prior breach of an external 
legal rule.324 In this context, the ICAO Council generally possesses jurisdiction over 
claims based on internal issues and may determine external issues only to the extent 
necessary to resolve the former.325  

2.1.3. Conclusions 

The preceding analysis reveals a growing body of international legal scholarship and 
practice on mixed disputes in the context of both UNCLOS and other international law 
regimes. While there is no definitive list of mixed disputes, such disputes regularly 
raise questions concerning the scope of an international court or tribunal’s contentious 
jurisdiction, where the court or tribunal has jurisdiction ratione materiae over an issue 
(internal issue’, but exercising such jurisdiction would necessarily implicate the 
determination of an external issue or dispute, i.e. an issue outside the court or 
tribunal’s jurisdiction ratione materiae. While the court or tribunal only has jurisdiction 
within the limits accepted by the parties, parties may disagree about the applicable 

 

319 ibid. Tzeng (n 34) 474.  
320 Compagnie pour la construction du chemin de fer d’Ogulin à la frontière, S. A. C. Etat Serbe-Croate-
Slovène (1926) 6 TAM 505. 
321 Papadaki (n 61). 
322 Tzeng (n 34) 498.  
323 ibid. 
324  Appeal Relating to the Jurisdiction of the ICAO Council under Article 84 of the Convention on 
International Civil Aviation (Bahrain, Egypt, Saudi Arabia and United Arab Emirates v Qatar) (Judgment) 
[2020] ICJ Rep 81 paras 41–62; Appeal Relating to the Jurisdiction of the ICAO Council under Article 
II, Section 2, of the 1944 International Air Services Transit Agreement (Bahrain, Egypt and United Arab 
Emirates v Qatar) (Judgment) [2020] ICJ Rep 172, paras 41–62. 
325 Harris (n 52) 421. 
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scope of subject-matter jurisdiction, i.e. whether and to what extent the adjudicator’s 
competence includes addressing legal issues falling beyond the treaty framework 
under which the claims were formulated and submitted.326 

The following parts of this subsection synthesise tentative findings on UNCLOS mixed 
disputes (i) and mixed disputes beyond UNCLOS (ii).  

i. Mixed Disputes under UNCLOS 

Law of the sea discourse on mixed disputes has focused on cases involving maritime 
and non-maritime issues, such as, for example, cases regarding the identification of 
‘coastal States’ requiring the prior resolution of territorial sovereignty disputes (e.g. 
Chagos MPA or Coastal State Rights), as well as broader external issues such as 
questions of foreign state immunity (e.g. Enrica Lexie Incident) and the threat or use 
of force (e.g. Guyana v Suriname). Commentators have highlighted instances of 
inconsistent application of jurisdictional tests by UNCLOS tribunals, particularly in 
balancing internal and external issues and the jurisdictional limits ratione materiae of 
courts and tribunals established under Section 2 of Part XV of UNCLOS. 
Interpretations of Article 298(1)(a)(i) of UNCLOS and related jurisdictional provisions 
remain particularly contentious, raising concerns as to whether the lack of judicial 
clarity on the connections between internal and external issues may result in overly 
subjective and ad hoc treatments of jurisdiction ratione materiae.327  

UNCLOS tribunals have on occasion examined the relative weight of the elements of 
a mixed dispute, specifically whether the internal or external issue constituted the real 
or core object of the dispute, as well as issues which may be ancillary to the dispute 
concerning UNCLOS. However, there are no objective criteria for determining the 
weight of issues, making these tests challenging to apply in an objective manner.  

Arguably, while jurisdiction under Article 288(1) of UNCLOS may justify making factual 
findings or ancillary legal determinations necessary to resolve disputes pertaining to 
the interpretation or application of UNCLOS (and which could be brought under 
Section 2 of Part XV of UNCLOS), if the core issue and object of the dispute do not 
pertain to the interpretation or application of UNCLOS, a superficial connection to an 
UNCLOS-regulated matter is insufficient to establish UNCLOS jurisdiction.328  

Thus, in the case a non-maritime issue, like a territorial sovereignty dispute which is 
logically precedent to deciding an UNCLOS issue, the territorial sovereignty issue is 
regarded as the core issue of the dispute, thus, leading to the mixed dispute falling 
outside the jurisdiction of UNCLOS tribunals (see, e.g. Coastal State Rights).  

A related controversy concerns whether the incidental or ancillary nature of a legal 
question can be judged based on its importance. It has been suggested that an 
UNCLOS tribunal could potentially rule on a ‘minor’ issue of territorial sovereignty that 
is ‘ancillary’ to a dispute concerning the interpretation or application of UNCLOS. 

 

326 See discussion under ‘Definitions’ in Section 2.1.1.i. 
327 See discussion under ‘Interpretive Divergences’ in Section 2.1.1.viii. 
328 See discussion under ‘Perspectives on the Approaches of UNCLOS Tribunals’ in Section 2.1.1.ii. 
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However, UNCLOS tribunals have not provided any objective criteria for determining 
what constitutes a ‘minor’ issue of territorial sovereignty. As seen earlier, given the 
significance of land territory in modern international law and the principle that land 
dominates the sea (i.e. that territorial sovereignty over land territory constitutes the 
basis for maritime entitlements), a sovereignty dispute over land territory cannot be 
considered ‘minor’ compared to a dispute concerning the interpretation and application 
of UNCLOS.329  

On the other hand, if ‘incidental’ means logically prior, it may suggest that UNCLOS 
tribunals can address certain external legal questions as a logical necessity for 
resolving the UNCLOS issue (see, e.g. the question of immunity in the Enrica Lexie 
Incident). If the parties are genuinely willing to resolve a mixed dispute through judicial 
means, they can agree to submit the case to an UNCLOS tribunal on a consensual 
basis. In such a scenario, jurisdiction would not be in question and, consequently, no 
‘mixed’ dispute would exist.330 

Reliance on external rules for interpreting disputes that certainly fall within the scope 
of an UNCLOS tribunal’s jurisdiction is generally not perceived as raising major 
jurisdictional concerns. However, this differs from applying external rules to resolve an 
external issue incidentally. Likewise, applicable law provisions, such as Article 293 of 
UNCLOS, should be distinguished from jurisdictional provisions, such as Article 288 
of UNCLOS. An applicable law provision cannot, in principle, vest a tribunal with 
jurisdiction to decide incidental questions.331 

ii. Mixed Disputes beyond UNCLOS 

Mixed disputes are not unique to the law of the sea discourse. While the mixed 
disputes debate has particular relevance under UNCLOS due to the compulsory 
dispute settlement procedures and compromissory clauses under Part XV UNCLOS, 
commentary in other fieldsparticularly investment law, trade law, criminal and 
humanitarian law and human rightsshows that mixed disputes are also prevalent, 
though the term ‘mixed’ disputes is rarely used in these fields. 

Disputes involving external issues in these fields have featured questions of statehood, 
government recognition and disputes concerning other treaties as defences for alleged 
violations of the governing treaty. Notably, similar debates arise, such as the use of 
treaty interpretation techniques by human rights bodies and investment tribunals to 
avoid ruling on external issues, including questions of territorial sovereignty. For 
instance, human rights bodies have found that a State exercising effective control over 
a territory has human rights obligations to those present there, given that human rights 
should be protected at all times and in all places, including in occupied territory. Some 
investment tribunals similarly observe that host States exercising effective control over 
a given territory have obligations concerning investments made therein, even when 
sovereignty over the territory may be disputed.  

 

329 ibid. 
330 A State may agree to submit an otherwise excluded dispute to any procedure specified in UNCLOS: 
see UNCLOS (n 12) art 298(2).  
331 See discussion under ‘Jurisdiction and Applicable Law and Renvoi’ in Section 2.1.1.vi. 
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The ICJ, by contrast, appears to have its own approach in cases across treaties with 
compromissory clauses. The ICJ examines its jurisdiction by testing whether the 
claims submitted would amount to a breach of the given treaty and, if yes, exercises 
jurisdiction over the mixed dispute. It does not sidestep the external issue or examine 
whether the external issue is the real basis of the dispute. In that sense, the ICJ 
appears to exercise caution in adjudicating matters not explicitly agreed upon or 
claimed by the parties. Nonetheless, practical challenges have arisen in applying this 
test, with frequent dissenting and separate opinions. Commentators have also 
discussed the effect of renvoi provisions, whether incidental findings on external 
issues have a res judicata effect and whether it is appropriate to include such findings 
in the operative part of a judgment.332  

 

332 See discussions under ‘Jurisdiction and Applicable Law’ in Section 2.1.1.v and ‘International Criminal 
Law’ in Section 2.1.2.iv. 
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Chapter 3: Mixed Disputes in the Law of the Sea 
This chapter begins by analysing judicial practice in the law of the sea concerning 
mixed disputes implicating issues of sovereignty (3.1.). It then examines the tests and 
techniques used by the relevant courts and tribunals to address mixed disputes 
involving other issues, such as the immunity of State officials, the prohibition on the 
use of force, international environmental law, and international human rights law (3.2.). 
It concludes with a synthesis of the findings (3.3.). 

3.1. MIXED DISPUTES IMPLICATING SOVEREIGNTY 

This section opens with a general overview of the settlement of sovereignty disputes 
within the law of the sea (3.1.1). It then identifies trends in the practice of ICJ, ad hoc 
arbitral tribunals and tribunals constituted under UNCLOS. These include disputes 
brought under compromissory clauses, optional clause declarations which were 
reciprocally applicable and Special Agreements (3.1.2).  

The remainder of the section is structured to reflect the logical sequence of steps, 
drawn from judicial practice, that courts and tribunals follow to assess their jurisdiction. 
It first examines the consistently held position that a self-standing sovereignty claim 
does not concern the interpretation or application of UNCLOS (3.1.3). It then considers 
cases where a court or tribunal dismissed a State’s sovereignty claim as a ‘mere 
assertion’, concluding that the threshold for a ‘dispute’ over sovereignty under 
international law had not been met (3.1.4).  

Where a ‘dispute’ over sovereignty did exist, courts and tribunals applied the 
severability test. This allowed them to resolve an internal law of the sea issue without 
ruling on the sovereignty dispute (3.1.5). In such instances, courts and tribunals have, 
effectively, concluded that there was no ‘mixed’ dispute, as defined in this report.333 
This conclusion stems from the fact that the sovereignty dispute (an external issue) 
was not necessarily implicated in resolving the UNCLOS claim (an internal issue). 

The section then considers the judicial practice on whether and to what extent Article 
298(1)(a)(i) of UNCLOS, when read a contrario, implies that UNCLOS tribunals have 
subject-matter jurisdiction over incidentally arising sovereignty disputes (3.1.6). It next 
critiques the ‘relative weight’ assessment (3.1.7). Finally, a review of relevant case-
law challenges the view that UNCLOS tribunals may adjudicate a ‘minor issue of 
territorial sovereignty’ (3.1.8).  

3.1.1. The Significance of Sovereignty Disputes 

The research team chose to divide this chapter into two parts, by addressing 
sovereignty disputes first and other external issues next. This decision was made 
considering the unique sensitivity surrounding sovereignty disputes. Such disputes are 
a prominent cause of armed conflicts, often due to their deep historical, cultural and 

 

333 See the definition in Section 1.1 of this report.  
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geopolitical resonance for States and Peoples.334 Even a small piece of land may be 
invoked as a purported justification for armed conflict.335 These tensions frequently 
affect not only the States directly involved, but also the broader international 
community. This sensitivity underscores the importance of the prohibition against 
resolving territorial disputes by force, as studied in a previous BIICL report on the use 
of force in relation to sovereignty disputes over land territory.336  

This sensitivity also manifests in the judicial settlement of law of the sea cases 
involving sovereignty disputes. In Guatemala v Belize, a pending case concerning 
sovereignty and subsequent maritime delimitation, both States entered into a Special 
Agreement to submit the dispute to the ICJ.337 However, they did so only after holding 
national referenda in which their respective populations first endorsed their resort to 
judicial dispute settlement.338  

Colombia, dissatisfied with the ICJ’s findings in Territorial and Maritime Dispute 
(Nicaragua v Colombia), 339  then denounced the American Treaty on Pacific 
Settlement (Pact of Bogota)whose compromissory clause had formed the basis of 
the ICJ’s jurisdiction in that case.340  

Similarly, with regard to proceedings arising under UNCLOS compulsory dispute 
settlement, China refused to participate in the South China Sea arbitration. It claimed 
that the Philippines sought to settle, without China’s consent, a long-standing dispute 
concerning sovereignty over maritime features. 341  These examples illustrate the 

 

334 Irina Buga, ‘Territorial Sovereignty Issues in Maritime Disputes: A Jurisdictional Dilemma for Law of 
the Sea Tribunals’ (2012) 27 International Journal of Marine and Coastal Law 59, 62; Paul Huth, Sarah 
Croico and Benjamin Appel, ‘Does International Law Promote the Peaceful Settlement of International 
Disputes? Evidence from the Study of Territorial Conflicts Since 1945’ (2011) 105(2) American Political 
Science Review 415, 416; Walter Arévalo-Ramírez ‘Constitutions Challenging the International Court 
of Justice’s Jurisdiction to Adjudicate Territorial Disputes in Latin America’ (2022) 82(2) Heidelberg 
Journal of International Law 425, 432, 435; Constantinos Yiallourides, ‘The Place of Non-Aggravation 
in the Peaceful Settlement of Territorial and Maritime Disputes’ (2023) 15(1) KMI International Journal 
of Maritime Affairs and Fisheries 1, 2. 
335 See generally ‘Galwan Valley: Image Appears to Show Nail-Studded Rods Used in India-China Brawl’ 
BBC News (18 June 2020) <https://www.bbc.co.uk/news/world-asia-india-53089037> (accessed 12 
April 2025). 
336 Constantinos Yiallourides, Markus Gehring and Jean-Pierre Gauci, The Use of Force in relation to 
Sovereignty Disputes over Land Territory (BIICL 2018).  
337  Guatemala's Territorial, Insular and Maritime Claim (Guatemala/Belize) (Pending) (ICJ Press 
Release 2019/25) <https://www.icj-cij.org/sites/default/files/case-related/177/177-20190612-PRE-01-
00-EN.pdf> (accessed 11 April 2025). 
338 ibid. 
339 Territorial and Maritime Dispute (Nicaragua v Colombia) (Judgment) [2012] ICJ Rep 624. 
340 American Treaty on Pacific Settlement (Pact of Bogota) (adopted 30 April 1948, entered into force 
13 May 1949) 30 UNTS 55. Colombia’s President Santos announced that the judgment, which, in its 
delimitation phase, ruled in favour of Nicaragua (including certain islands and on the breadth of 
Nicaragua’s continental shelf), had ‘omissions, mistakes, excesses, inconsistencies, that we cannot 
accept’ as per Helen Murphy, ‘Colombia Leaves Pact Recognizing UN Court Rulings’ Reuters (28 
November 2012) <https://www.reuters.com/article/world/colombia-leaves-pact-recognizing-u-n-court-
rulings-idUSBRE8AR0WK/> (accessed 11 April 2025). See also ‘Diplomatic Note from the Minister of 
Foreign Affairs of Colombia to the Secretary-General of the Organization of American States’ (27 
November 2012) GACIJ No 79357.  
341 South China Sea Merits Award (n 78) paras 42, 53. 
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hesitation of many States to entrust judicial forums with settling disputes involving 
sovereignty claims.  

Between 2015 and 2021, Annex VII Tribunals and a Special Chamber of ITLOS 
considered four landmark cases in which law of the sea issues potentially implicated 
sovereignty disputes. Some States have characterised this body of decisions as 
‘jurisprudence’ on issues of sovereignty.342 As discussed in Section 3.1.2, UNCLOS 
tribunals have shown a general tendency to exclude the consideration of sovereignty 
issues.343 

Some States clearly rejected the prospect of UNCLOS tribunals assuming compulsory 
jurisdiction over sovereignty disputes arising incidentally. Article 60(9) of the BBNJ 
Agreement states: 

Nothing in this Agreement shall be interpreted as conferring jurisdiction upon a court 
or tribunal over any dispute that concerns or necessarily involves the concurrent 
consideration of the legal status of an area as within national jurisdiction, nor over any 
dispute concerning sovereignty or other rights over continental or insular land territory 
or a claim thereto of a Party to this Agreement, provided that nothing in this paragraph 
shall be interpreted as limiting the jurisdiction of a court or tribunal under Part XV, 
section 2, of the Convention.344 

While this clause did not affect the scope of jurisdiction under UNCLOS compulsory 
dispute settlement, it made clear that any interpretation of UNCLOS as allowing the 
incidental adjudication of a sovereignty dispute could not extend to the BBNJ 
Agreement.345 All cases concerning external issues other than sovereignty, discussed 
in Section 3.2 of this report, had concluded at the time of the adoption of the BBNJ 
Agreement. On a plain reading of Article 60(9), the choice to specifically exclude 
sovereignty disputes rather than external issues more generally reaffirms the decision 
to examine judicial practice on sovereignty disputes before turning to other issues.346  

Against this background, the next subsection analyses how courts and tribunals have 
addressed sovereignty disputes in the law of the sea context.  

 

342  The cases are, in chronological order: Chagos MPA Award (n 62); South China Sea Award on 
Jurisdiction and Admissibility (n 76); Coastal State Rights (n 63); Mauritius/Maldives (n 105). The three 
previous cases were referred to by the Maldives as ‘jurisprudence’ in Mauritius/Maldives, para 103. 
343 The Annex VII Tribunal in Chagos MPA, the earliest in this list, ruled out incidental determinations 
on sovereignty issues. See Chagos MPA Award (n 62) paras 220–221. 
344 Agreement under the United Nations Convention on the Law of the Sea on the Conservation and 
Sustainable Use of Marine Biological Diversity of Areas beyond National Jurisdiction (adopted 19 June 
2023) (BBNJ Agreement) art 60(9) (emphasis added). The Agreement will enter into force on 17 January 
2026. 
345  Some recent scholarship concerning the BBNJ Agreement considers that this clause did not 
introduce any new limit ‘beyond the inherent level’ under UNCLOS. See Hoon Cho and Changyoul Lee, 
‘Compulsory Dispute Settlement System Under the BBNJ Agreement: Some Considerations on Future 
Constraints’ (2025) 16(1) Journal of International Dispute Settlement 1, 11. 
346 It is worth noting that most commentary concerning mixed disputes in law of the sea takes interest 
primarily in sovereignty issues. See also discussion under ‘Definitions’ in Section 2.1.1.i. 
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3.1.2. International Dispute Settlement involving Sovereignty 

As noted earlier in this report, international courts and tribunals may have jurisdiction 
over a sovereignty dispute on three main bases: through Special Agreements, through 
reciprocally applicable optional clause declarations, and through, and within the limits 
of, a compromissory clause in a treaty. 347  This subsection outlines sovereignty 
disputes that have arisen in the law of the sea context under each of these scenarios.  

The ICJ has decided cases involving both sovereignty and maritime delimitation 
disputes based on Special Agreements. Past cases include Kasikili/Sedudu Island 
(Botswana/Namibia) and Sovereignty over Pulau Ligitan and Pulau Sipadan 
(Indonesia/Malaysia).348 A currently pending case between Guatemala and Belize 
may involve both sovereignty determination and, potentially, a maritime delimitation of 
any overlapping entitlements.349  

In at least two cases, the ICJ ruled on territorial sovereignty but declined to proceed 
to maritime delimitation, finding that the relevant Special Agreements did not authorise 
it to do so: Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: 
Nicaragua Intervening) and, most recently, Sovereignty over Pedra Branca/Pulau Batu 
Puteh, Middle Rocks and South Ledge (Malaysia/Singapore).350 These two cases are 
noteworthy given that commentary often focuses on the reverse scenario, i.e. when 
States initiate maritime delimitation proceedings under UNCLOS, but the prior 
consideration of a sovereignty dispute becomes contentious.351  

Outside the ICJ, arbitral tribunals established by Special Agreements have determined 
sovereignty and interrelated maritime delimitation disputes between Croatia and 
Slovenia and between Eritrea and Yemen.352  

However, sovereignty or sovereignty-and-maritime-delimitation cases initiated through 
Special Agreements are not necessarily free of jurisdictional problems. In Maritime 
Delimitation and Territorial Questions between Qatar and Bahrain, Bahrain disputed 

 

347 See discussion in Section 1.2 of this report. 
348 Case Concerning Kasikili/Sedudu Island (Botswana/Namibia) (Judgment) [1999] ICJ Rep 1045. The 
dispute was found to mainly concern the determination of the main channel of the River Chobe (an 
issue of land delimitation), as a result of which, sovereignty over a fluvial island would be decided. The 
thematic adjacency of the context makes it relevant to this discussion, although, strictly speaking, it was 
not a law of the sea dispute. See also Sovereignty over Pulau Ligitan and Pulau Sipadan 
(Indonesia/Malaysia) (Judgment) [2002] ICJ Rep 625. 
349 ICJ Press Release 2019/25 (n 337). 
350  Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua Intervening) 
(Judgment) [1992] ICJ Rep 351 para 432; Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle 
Rocks and South Ledge (Malaysia/Singapore) (Judgment) [2008] ICJ Rep 12, para 298. In a recent 
case between Gabon and Equatorial Guinea, after carefully interpreting the terms of the Special 
Agreement, the ICJ observed that its task was not to determine sovereignty or perform delimitation, but 
only to ‘determine whether the legal titles, treaties and international conventions invoked by the Parties 
have the force of law’ as regards their dispute, in Land and Maritime Delimitation and Sovereignty over 
Islands (Gabon/Equatorial Guinea) (Judgment) [2025] ICJ General List No 179, para 30. 
351 See discussion under ‘An a contrario Reading of Article 298(1)(a)(i)’ in Section 2.1.1.iv of this report.  
352  Arbitration between Croatia and Slovenia (Croatia/Slovenia) (Final Award, 2017) PCA Case No 
2012-04; Sovereignty and Maritime Delimitation in the Red Sea (Eritrea/Yemen) (1998) PCA Case No 
1996-04. 
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Qatar’s characterisation of certain negotiation minutes as constituting a Special 
Agreement.353 Even where the existence of a Special Agreement is not debated, the 
scope of its subject-matter may be contested. For example, in their arbitration, Eritrea 
and Yemen could not agree on the dispute’s contours, providing in the Special 
Agreement that the Tribunal must first decide on ‘the definition of the scope of the 
dispute’ between the two States.354 Despite agreeing to a Special Agreement, States 
remain, in principle, entitled to raise subject-matter jurisdictional objections.  

It should be emphasised, however, that the above examples, in which the forum 
proceeds on the assumption that the States have consented to resolving a sovereignty 
issuewhether as a prerequisite to delimitation or as a standalone matterare not 
examples of ‘mixed’ disputes. Rather, they show that some States have indeed 
deliberately consented to international courts and tribunals adjudicating their 
sovereignty disputes, through a Special Agreement. 

Cases arising through reciprocally applicable optional clause declarations are 
relatively rare. One example was Land and Maritime Boundary between Cameroon 
and Nigeria (Cameroon v Nigeria: Equatorial Guinea Intervening), which addressed 
sovereignty and subsequent maritime delimitation.355 Neither State’s optional clause 
declaration contained subject-matter limitations.356 Another instance was Maritime 
Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v Nicaragua),357 
where the ICJ had jurisdiction both through converging optional declarations and the 
Pact of Bogota’s compromissory clause. 358  Nicaragua did not raise jurisdictional 
objections.359 While Costa Rica’s optional clause declaration referred to ‘all legal 
disputes’, Nicaragua’s declaration (as amended in 2001) excluded claims concerning 
arbitral awards issued before 31 December 1901an exception irrelevant to the 
case.360  

Finally, some sovereignty disputes in the law of the sea arise under compromissory 
clauses. These fall into two categories: first, those instituted under UNCLOS before 

 

353  Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v Bahrain) 
(Jurisdiction and Admissibility) [1995] ICJ Rep 6. 
354 Eritrea/Yemen Award (n 352) para 7. 
355  Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria: Equatorial 
Guinea Intervening) (MJudgment) [2002] ICJ Rep 303. 
356  Declaration Recognizing as Compulsory the Jurisdiction of the International Court of Justice, in 
Conformity with Article 36, Paragraph 2, of the Statute of the International Court of Justice: Lagos, 14 
August 1965 (entered into force 14 August 1965) 544 UNTS 7913 113; Declaration Recognizing as 
Compulsory the Jurisdiction of the International Court of Justice, in Conformity with Article 36, 
Paragraph 2, of the Statute of the International Court of Justice (entered into force 3 March 1994) 1770 
UNTS 30793 27.  
357 Maritime Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v Nicaragua) and 
Land Boundary in the Northern Part of Isla Portillos (Costa Rica v Nicaragua) (Judgment) [2018] ICJ 
Rep 139. 
358 ibid paras 45–46. 
359  See generally Edgardo Sobenes Obregon and Benjamin Samson, Nicaragua before the 
International Court of Justice (Springer 2018). 
360  See both declarations (including Nicaragua’s amendment): Declarations Recognizing as 
Compulsory the Jurisdiction of the International Court of Justice under Article 36, Paragraph 2, of the 
Statute of the Court’ <https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=I-
4&chapter=1&clang=_en#EndDec> (accessed 16 April 2025).  
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law of the sea tribunals; and, second, those brought before the ICJ under the 
compromissory clause of the Pact of Bogota (the latter of which includes Latin 
American countries and the United States (US) as States Parties). 

As seen earlier, Article 288(1) of UNCLOS provides for compulsory jurisdiction by an 
UNCLOS tribunal over any dispute ‘concerning the interpretation or application’ of 
UNCLOS. Respondent States have emphasised the need for a subject-matter link to 
UNCLOS to contest a tribunal’s jurisdiction in Chagos MPA, South China Sea, Coastal 
State Rights and Mauritius/Maldives.361  

By contrast, Article XXXI of the Pact of Bogota (which has 13 States Parties at the 
time of writing) allows the ICJ to decide any public international law dispute arising 
between the parties. The broad wording is akin to Article 36(2) of the ICJ Statute,362 
using terminology covering disputes about a ‘breach of an international obligation’ or 
‘any question of international law’. 363  Sovereignty and subsequent maritime 
delimitation cases brought under this clause include the Territorial and Maritime 
Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v 
Honduras),364 the Territorial and Maritime Dispute (Nicaragua v Colombia)365 and the 
Dispute regarding Navigational and Related Rights (Costa Rica v Nicaragua). 366 
Respondent States raised jurisdictional objections in some of these cases,367 but none 
contested the ICJ’s subject-matter jurisdiction over sovereignty disputes.  

States Parties to both the Pact of Bogota and UNCLOS have little incentive to rely on 
UNCLOS’ compulsory dispute settlement procedures to resolve sovereignty disputes, 
given its relatively limited jurisdiction. This observation is also relevant for States 
Parties to other treaties with similarly worded compromissory clauses or with 
reciprocally applicable optional clause declarations whose scope could more readily 
include sovereignty disputes. An applicant State is more likely to resort to UNCLOS 
compulsory dispute settlement when it lacks a stronger jurisdictional basis to show the 
other State’s consent (such as a Special Agreement, a broadly worded compromissory 
clause or an optional clause declaration). However, the subject-matter limitation in 
Article 288(1) poses a significant challenge, giving rise to a ‘mixed’ dispute, since the 
UNCLOS claim falls clearly within the tribunal’s jurisdiction, whereas the sovereignty 
dispute does not.  

No case to date has involved States consentingwhether through Special Agreement 
or other meansto the adjudication of sovereignty disputes by ITLOS or other 
UNCLOS tribunals.  

 

361 See n 342. 
362 Statute of the International Court of Justice (n 103) art 36(2). 
363 Pact of Bogota (n 340) art XXXI. 
364 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua 
v Honduras) (Judgment) [2007] ICJ Rep 659. 
365 Territorial and Maritime Dispute (Nicaragua v Colombia) (Preliminary Objections) (Judgment) [2007] 
ICJ Rep 832. 
366 Dispute regarding Navigational and Related Rights (Costa Rica v Nicaragua) Judgment [2009] ICJ 
Rep 213. 
367 E.g. Nicaragua v Colombia Preliminary Objections (n 365) para 142. 
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Against this background, the remainder of this section examines the case law on the 
jurisdiction of UNCLOS tribunals over mixed disputes implicating sovereignty. While 
the focus is on the questions pertinent to UNCLOS in respect of mixed disputes, the 
analysis refers to the broader case law discussed above to compare, where relevant, 
approaches to jurisdiction across forums.  

The subsections that follow discuss, in turn; the exclusion of sovereignty claims from 
UNCLOS; the alleged plausibility threshold; the severability test; the implications of 
Article 298(1)(a)(i); the controversial relative weight assessment; and critiques of the 
view that UNCLOS tribunals may incidentally determine a ‘minor issue of territorial 
sovereignty’.  

3.1.3. Excluding Claims of Sovereignty 

Four cases bear relevance to the subject-matter scope of the jurisdiction of UNCLOS 
tribunals over mixed sovereignty disputes. In none of these cases did a State raise a 
‘self-standing’ claim to sovereignty, i.e. a claim concerning sovereignty in and of itself, 
with no connection to UNCLOS (also referred to as a ‘self-contained’ or ‘independent’ 
claim in this report).368  

In the Chagos MPA arbitration, Mauritius claimed that the UK was not entitled under 
UNCLOS to declare a marine protected area (MPA) around the Chagos Archipelago. 
Mauritius alleged that it, rather than the UK, was the relevant ‘coastal State’ under 
UNCLOS.369 This was not a self-standing claim of sovereignty, as Mauritius framed its 
arguments by reference to Articles 2, 55, 56 and 76 of UNCLOS. 370  As ITLOS 
observed in the Bay of Bengal (Bangladesh/Myanmar) case, the status of a ‘coastal 
State’ arises through sovereignty over the relevant land territory with a coast. 371 
UNCLOS does not provide guidance for determining sovereignty disputes. Because 
Mauritius’ case relied on a favourable assumption of sovereignty, the UK argued that 
the Annex VII Tribunal lacked jurisdiction. 372  The Tribunal upheld the UK’s 
objection.373  

The language of Mauritius’ claim is instructive: it concerned the ‘purported use of the 
waters, not a stand-alone claim about insular sovereignty’.374 Mauritius presumably 
recognised the difficulty of arguing that a sovereignty dispute over the archipelago, 
formulated as such, fell within the interpretation or application of UNCLOS. Indeed, on 
whether Article 288(1) allowed it to decide the sovereignty dispute, the Tribunal held 
that: ‘[t]he Parties’ dispute regarding sovereignty over the Chagos Archipelago does 
not concern the interpretation or application of the Convention’.375 This statement 

 

368 By a ‘self-standing’ or ‘self-contained’ claim, the team connotes a claim which is framed solely by 
reference to an external rule. 
369 Chagos MPA Award (n 62) para 206. 
370 ibid para 158. 
371 Dispute concerning Delimitation of the Maritime Boundary between Bangladesh and Myanmar in the 
Bay of Bengal (Bangladesh/Myanmar) (Judgment) [2012] ITLOS Rep 4, para 409. 
372 Chagos MPA Award (n 62) para 170. 
373 See Sections 3.1.7–3.1.8 of this report.  
374 Memorial of the Republic of Mauritius (n 62). 
375 Chagos MPA Award (n 62) para 221. 
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makes clear Mauritius’ understanding that, as a general matter, UNCLOS tribunals 
would not accept a State’s self-standing claim of sovereignty under Article 288(1).  

In the South China Sea arbitration, the Philippines brought proceedings against China, 
asserting that China had claimed maritime entitlements exceeding those permitted 
under UNCLOS, and disputing, among others, whether certain maritime features 
qualified as ‘islands’ under UNCLOS.376 The Philippines argued that resolving these 
claims did not require a prior decision on sovereignty.377 China disagreed, contending 
that the Philippines’ claims formed part of a broader sovereignty dispute in the South 
China Sea and that, accordingly, the Tribunal lacked jurisdiction.378  

The Tribunal distinguished this situation from Chagos MPA, emphasising that the 
Philippines’ claims, unlike those of Mauritius, did not depend on a finding of 
sovereignty in its favour. 379  Consequently, the Tribunal did not need to consider 
whether the sovereignty dispute concerned the interpretation or application of 
UNCLOS. Nevertheless, the Tribunal’s cautious approach suggests that it would not 
have accepted a standalone sovereignty claim under Article 288(1). 

In Coastal State Rights, Ukraine brought claims under various UNCLOS provisions on 
the entitlements of a coastal State, and argued that Russia had violated these 
entitlements through its actions surrounding the Crimean Peninsula.380 According to 
Ukraine, its sovereignty over Crimea was not in doubt and, therefore, Ukraine was the 
coastal State.381 As in Chagos MPA, the Annex VII Tribunal found that it lacked 
jurisdiction, since a determination of sovereignty was a prerequisite to deciding the 
UNCLOS claims.382 The Tribunal stated explicitly that a ‘sovereignty dispute … may 
not be regarded a dispute concerning the interpretation or application of the 
Convention’.383 

Finally, in Mauritius/Maldives, the ITLOS Special Chamber addressed a maritime 
delimitation dispute. The respondent State argued that the dispute could not be 
decided without first deciding the underlying sovereignty dispute over the Chagos 
Archipelago.384 However, the Special Chamber found that no sovereignty dispute 
existed.385 It nevertheless reaffirmed that:  

[A] dispute, which requires the determination of a question of territorial sovereignty, 
may not be regarded as a dispute concerning the interpretation or application of the 
Convention under article 288, paragraph 1, of the Convention.386 

 

376 South China Sea Jurisdiction and Admissibility (n 76) paras 4–6. 
377 ibid para 8. 
378 ibid paras 133–137. 
379 ibid para 153. 
380 Coastal State Rights (n 63) paras 58-62. 
381 ibid paras 84–85. 
382 ibid paras 197–198. 
383 ibid para 156. 
384 Mauritius/Maldives Preliminary Objections (n 105) para 79. 
385 ibid paras 246–250 
386 ibid para 110. 
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Despite factual differences, these four cases reflect a consistent judicial position: self-
standing sovereignty claims do not concern the interpretation or application of 
UNCLOS and, thus, cannot form the basis of proceedings under Article 288(1) of 
UNCLOS. This limitation will not apply when States agree to submit their sovereignty 
dispute to an UNCLOS tribunal.387  

A more contested issue, concerns whether an UNCLOS tribunal may address the 
existence of a sovereignty dispute as a preliminary matter, where doing so is 
necessary to determine its jurisdiction over a dispute that clearly involves the 
interpretation or application of UNCLOS. This question arises, for example, in 
circumstances where a tribunal is called upon to evaluate whether a purported 
sovereignty dispute is genuine under international law or merely asserted in order to 
challenge the tribunal’s jurisdiction under UNCLOS. The question is: in circumstances 
where a respondent State objects to a tribunal’s jurisdiction by invoking a sovereignty 
dispute, can the tribunal examine the plausibility of this claim in deciding whether such 
a dispute exists under international law? 

3.1.4. The Plausibility of the Alleged Sovereignty Dispute 

This subsection is divided into three parts. First, it highlights the controversy 
surrounding the Tribunal’s rejection in Coastal State Rights of Ukraine’s proposed 
‘plausibility’ test for a sovereignty dispute to arise under international law (i). It then 
examines the subsequent judgment in Mauritius/Maldives, which upheld and applied 
the plausibility test (ii). Third, it considers how the ICJ has applied the plausibility test 
(iii). 

i. No ‘Plausibility’ Test in Coastal State Rights 

In Coastal State Rights, Ukraine made the following argument: a dispute cannot arise 
under international law where one party’s claim is implausible on its face.388 In such 
circumstances, the State alleging a sovereignty dispute must demonstrate the 
plausibility of its claim. If the State cannot do so, no dispute exists, andabsent any 
other barthe jurisdiction of an UNCLOS tribunal remains unaffected by that State’s 
jurisdictional objection.  

Ukraine had initiated Annex VII arbitral proceedings against Russia following Russia’s 
annexation of the Crimean Peninsula and its assumption of ‘all the rights and duties 
of the coastal State’ in respect of the Black Sea and the Sea of Azov, connected by 
the Kerch Strait.389 Ukraine argued that Russia had unlawfully used force in Crimea, 
which was a part of Ukraine, and thereafter engineered a secessionist movement to 
acquire Crimea under the guise of self-determination.390 The UN General Assembly 
(UNGA) in Resolution 68/262 recognised the illegality of Russia’s use of force and 
held that any subsequent alteration of Crimea’s status had no validity.391  

 

387 See discussion under ‘International Dispute Settlement involving Sovereignty’ in Section 3.1.2.  
388 Coastal State Rights (n 63) paras 117, 123–125. 
389 ibid paras 2–7. 
390 ibid para 6. 
391 ibid. See also UNGA Res 68/262 (2012) UN Doc No A/RES/68/262, para 5. 
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Ukraine distinguished its claims from those in Chagos MPA, where a long-standing 
sovereignty dispute between Mauritius and the UK had to be resolved to determine 
the relevant coastal State. By contrast, Ukraine argued that no such dispute existed in 
its case: it was ‘undeniably’ the sovereign over Crimea and therefore the relevant 
coastal State.392 In the words of the Tribunal, Ukraine’s claims were premised on an 
assumption of sovereignty over Crimea, which, according to Ukraine, the Tribunal 
ought to have accepted as an ‘internationally recognised background fact’.393 Citing 
the jurisprudence of the ICJ, Ukraine argued that a ‘mere assertion’ does not suffice 
to establish a dispute.394 Summarising the issue, the Tribunal itself acknowledged that: 
‘[t]hus … the real issue of contention between the Parties in the present case is 
whether there exists a sovereignty dispute over Crimea’.395 

Despite its recognition of the centrality of this question, the Tribunal concluded:  

The Arbitral Tribunal is not convinced by the plausibility test as advanced by Ukraine. 
Even if such a test exists, Ukraine has failed to state the content or standard of such a 
test in sufficiently clear terms. The Arbitral Tribunal also considers that the context and 
circumstances of the previous cases referred to by Ukraine, in which Ukraine argues 
that the plausibility test has been applied, differ considerably from those of the present 
case.396 

Moreover, it held that ‘the jurisprudence of international courts or tribunals also shows 
that the threshold for establishing the existence of a dispute is rather low’. 397 
Accordingly, the Tribunal deemed it sufficient that both parties had made opposing 
claims to sovereignty over Crimearegardless of their plausibility.398 Thus, a ‘dispute’ 
arose under international law.  

Several concerns arise from the Tribunal’s holdings. First, the Tribunal must address 
questions of jurisdiction on its own initiative (proprio motu). While each party usually 
bears the burden of proving its claims, jurisdictional matters fall outside this norm. As 
a result, Ukraine, as the applicant State, did not need to discharge this burden. The 
Tribunal’s rejection of the plausibility test is inadequately reasoned: it was not for 
Ukraine alone to clarify the ‘content or standard of such a test’.399  

Second, the Tribunal did not explain how the cases cited by Ukraine in support of this 
test ‘differ considerably’ from the present case. 

Third, the plausibility test has a strong policy rationale: as argued by Ukraine, without 
such a threshold, any State could fabricate a sovereignty claim to preclude an 

 

392 Coastal State Rights (n 63) para 60. 
393 ibid para 176. Ukraine’s argument resembled the view that there is an exception for ‘givens’ from the 
Monetary Gold principle, although it may be questioned to what extent an analogy to that principle is 
pertinent in the first place in the context of mixed disputes. See discussion under ‘An Indispensable 
Issues Doctrine?’ in Section 2.1.1.iii of this report. On ‘givens’, see generally Paparinskis (n 97) 158.  
394 Coastal State Rights (n 63) para 164 (citing ICJ case law which is discussed in this subsection). 
395 ibid para 161. 
396 ibid para 187 (emphasis added). 
397 ibid para 188. 
398 ibid paras 163–166. 
399 ibid para 187. 
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UNCLOS tribunal’s jurisdiction over what is otherwise a dispute over the interpretation 
or application of UNCLOS.400 Russia engaged with this argument and conceded that 
fabricated claims would constitute an abuse of rights or process, but it denied that its 
own claim was fabricated in this case.401 The Tribunal dismissed the abuse issue. It 
noted that the parties had held opposing views since 2014 and had engaged in the 
controversy before and outside these proceedings, as evidence that the Russian claim 
was not ‘fabricated solely to defeat its jurisdiction’.402 Fourth, the Tribunal suffered 
from some internal inconsistency when it stated: 

Certainly a mere assertion would be insufficient in proving the existence of a dispute. 
However, it does not follow that the validity or strength of the assertion should be put to a 
plausibility or other test in order to verify the existence of a dispute.403 

Stating that a mere assertion is insufficient implies that something more than an 
unsubstantiated claim is required to establish the existence of a dispute. It implies that 
some evaluation of the claim, however minimal, is required. However, the Tribunal 
goes on to state that the validity or strength of any claim does not need to be tested. 
The Tribunal appears to simultaneously set a standard, according to which more than 
a mere assertion is required, while rejecting any mechanism to assess whether that 
standard is satisfied. 

Finally, the Tribunal did not give any weight to the UNGA resolution, stating that it was 
not binding and, in any event, lacked unanimous supportespecially as votes on later 
resolutions on the topic grew increasingly divided.404 Ukraine had argued that these 
resolutions, insofar as they called upon various actors not to recognise any ‘alteration 
in the status of’ Crimea, obligated the Tribunal to dismiss Russia’s sovereignty claim 
and, hence, its jurisdictional objection. 405  To accept Russia’s objections, Ukraine 
argued, would be tantamount to admitting that ‘Crimea could be Russian’.406 Rejecting 
the argument that the UNGA resolutions were binding on international courts and 
tribunals, the Tribunal held that Ukraine’s submission would be ‘incompatible with the 
proper exercise of its judicial function’. It ‘stressed’ that recognising a dispute did not, 
as such, give credibility to Russia’s sovereignty claim.407 

Whether or not one agrees with the outcome of this case, the concerns raised by 
Ukraine were legitimate. They raise important questions about the ability of an 
UNCLOS tribunal to preserve its otherwise valid jurisdiction in the face of a prima facie 
implausible sovereignty claim.  

ii. An Implausible Sovereignty Claim in Mauritius/Maldives  

Only one year after the Coastal State Rights award, the ITLOS Special Chamber 
delivered its judgment on preliminary objections in Mauritius/Maldives, adopting a 
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different approach. Here, Mauritius sought maritime delimitation vis-à-vis the Maldives, 
arguing that the latter must negotiate with Mauritius as the relevant coastal State over 
the Chagos Archipelago.408  

While the Annex VII Tribunal in Chagos MPA found that a sovereignty dispute existed 
between the UK and Mauritius over the territory, Mauritius contended that this was no 
longer the case.409 By this point, the ICJ had delivered an Advisory Opinion concluding 
that the UK must end its administration over the archipelago, since ‘the process of 
decolonization of Mauritius was not lawfully completed when that country acceded to 
independence in 1968, following the separation of the Chagos Archipelago’.410  

Mauritius asserted that, in light of the ICJ’s findings, the UK ‘has no plausible claim of 
sovereignty or sovereign rights’. 411  In effect, Mauritius invoked the same legal 
standard as that of Ukraine in Coastal State Rights. The only difference was in the 
timing and framing of the argument:  

1. In Coastal State Rights, Ukraine claimed that a dispute never arose because 
Russia’s claim to Crimea was implausible. 

2. In Mauritius/Maldives, Mauritius argued that the dispute had ceased to exist 
because the UK’s claim to the Chagos Archipelago had become implausible. 

Apart from this temporal distinction, Mauritius’ reasoning mirrored Ukraine’s in 
substance. The Maldives opposed Mauritius’ pleading on several grounds. First, it 
argued that the ICJ’s Advisory Opinion could not, and did not, purport to settle a 
‘bilateral dispute’ over sovereignty.412 Second, an Advisory Opinion lacked binding 
effect. 413  Third, although Mauritius pointed to UNGA Resolution 73/295, which 
affirmed the ICJ’s Advisory Opinion, the Maldives highlighted that the vote had not 
been unanimous and, in any event, that the resolution was not legally binding.414 This 
last argument closely resembled Russia’s critique of the UNGA’s resolution on Crimea. 
Overall, the Maldives contended that the Tribunal lacked jurisdiction, not only because 
the sovereignty dispute exceeded the Tribunal’s subject-matter jurisdiction under 
Article 288(1) of UNCLOS, but also because, per the Monetary Gold principle, the UK, 
whose interests were necessarily implicated in the sovereignty dispute, was not a party 
to the case.415  

The ITLOS Special Chamber rejected all the Maldives’ objections. It held that these 
objections hinged on the assumption that a sovereignty dispute over the Chagos 
Archipelago still existed.416 The Special Chamber referred to the ICJ’s finding that 
Mauritius’ decolonisation process remained incomplete with regard to the Chagos 
Archipelago and concluded that this had ‘unmistakable implications’ for the UK’s 

 

408 Mauritius/Maldives Preliminary Objections (n 105) para 126. 
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sovereignty claim. This was particularly so as the Chagos MPA Annex VII Tribunal 
had previously identified questions of decolonisation as ‘central’ to the sovereignty 
issue.417  

As the UN’s ‘principal judicial organ’, the ICJ’s finding was an ‘authoritative 
determination’ with ‘legal effect’, despite not being legally binding as such. 418 
Moreover, unlike in Coastal State Rights, the Special Chamber attached significant 
weight to the UNGA’s resolution endorsing the ICJ’s Advisory Opinion.419 As the ICJ 
had ‘clarified’ the sovereignty dispute, the Special Chamber concluded that ‘the 
continued claim of the United Kingdom to sovereignty over the Chagos Archipelago 
cannot be considered anything more than “a mere assertion”’.420  

Thus, by characterising the UK’s claim as a ‘mere assertion’ and declining the 
existence of a ‘dispute’ as a result, the Special Chamber in Mauritius/Maldives clearly 
departed from the Tribunal’s approach in Coastal State Rights. 421  Probably 
anticipating criticism, the Mauritius/Maldives Special Chamber sought to distinguish 
the two cases, stating:  

The Special Chamber sees a difference between the present case and the Coastal 
State Rights case, upon which the Maldives relies to buttress its position. In the latter 
case, the Annex VII Arbitral Tribunal did not have the benefit of prior authoritative 
determination of the main issues relating to sovereignty claims to Crimea by any 
judicial body. However, that does not seem to be the case in the present 
proceedings.422 

This remark may misrepresent the divergence between the two cases. Consider the 
following:  

1. The Tribunal in Coastal State Rights did not simply decline to apply a plausibility 
test because of a lack of evidence that the Russian claim was evidently a ‘mere 
assertion’. It expressly rejected any such test existed under international law.  

2. The Special Chamber in Mauritius/Maldives, by contrast, accepted the validity 
of the plausibility test and applied it to uphold jurisdiction, appearing to endorse 
the validity of the plausibility test by emphasising that the ICJ Advisory Opinion 
was evidence that the UK’s claim was nothing more than a ‘mere assertion’.  

If there is indeed a plausibility test for the existence or continuation of a dispute, the 
outcome in Mauritius/Maldives is clearly defensible, given notably the strength of an 
ICJ Advisory Opinion and a UNGA resolution in support of the applicant’s sovereignty 
claim. However, the only authority cited in support of the ‘mere assertion’ concept was 
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the ICJ’s preliminary objections judgment in South West Africa (Ethiopia v South 
Africa; Liberia v South Africa), which states, in the relevant part: 

[I]t is not sufficient for one party to a contentious case to assert that a dispute exists 
with the other party. A mere assertion is not sufficient to prove the existence of a 
dispute any more than a mere denial of the existence of the dispute proves its non-
existence.423 

If this citation is meant to imply that the ICJ is the source of the plausibility test, this 
invites further scrutiny as to whether, and how, the ICJ has ever applied such a test. 
We turn to this briefly in the next subsection.  

iii. Locating the Plausibility Test in ICJ Jurisprudence 

At the outset, one must note that the ICJ, in the South West Africa judgment, did not 
clarify the meaning of the expression ‘mere assertion’. In fact, it was not a relevant 
factor in the Court’s analysis of whether a dispute existed on the facts of that case.424 
The ‘mere assertion’ dictum is extracted from a longer paragraph in which the Court 
generally discussed the meaning of a ‘dispute’ under international law. While this 
paragraph has been widely cited in commentary on the definition of a ‘dispute’, there 
has not been any specific discussion of the phrase ‘mere assertion’.425  

In this light, it is conceivable that the ICJ, by using the expression ‘mere assertion’, 
intended to emphasise that the ordinary requirements must be satisfied for a dispute 
to arise, notably, the opposition of legal views. It likely did not intend to introduce an 
additional condition of plausibility, as Ukraine and Mauritius argued. Ukraine’s 
submission in Coastal State Rights may have been the first instance in which the 
expression ‘mere assertion’ was interpreted as introducing a threshold of plausibility 
concerning the legal positions advanced by the parties.  

One could argue that the arguments of Ukraine and Mauritius departed from the 
intended meaning of the dictum. The ICJ’s comment appears to reaffirm its judicial 
function: to determine, on an objective basis and beyond simply the assertions by a 
party, whether opposing legal views existnot to evaluate whether these opposing 
views themselves were ‘plausible’, i.e. went beyond ‘mere assertions’.  

The research team identified two ICJ cases directly relevant to the question of 
plausibility. Both relate to Article VI of the Pact of Bogota, which provides that: 

The aforesaid procedures, furthermore, may not be applied to matters already settled 
by arrangement between the parties, or by arbitral award or by decision of an 

 

423 South West Africa Cases (Ethiopia v South Africa; Liberia v South Africa) (Preliminary Objections) 
[1962] ICJ Rep 319, 328. 
424 ibid. In defining these criteria, the Court cited Mavrommatis Palestine Concessions (Greece v United 
Kingdom) (Judgment) [1924] PCIJ Ser A No 2, 11. 
425 See generally Marcelo Kohen and Mamadou Hébié, ‘Territorial Conflicts and their International Legal 
Framework’ in Marcelo Kohen and Mamadou Hébié (eds) ,Research Handbook on Territorial Disputes 
in International Law (Edward Elgar 2018) 5, 7; Sarah Thin, ‘Guardians of Legality? The International 
Judicial Function in an Era of Community Interest’ (2023) 92 Nordic Journal of International Law 499, 
519; Yoshifumi Tanaka, The Peaceful Settlement of International Disputes (CUP 2018) 9; Kunoy (n 421). 
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international court, or which are governed by agreements or treaties in force on the 
date of the conclusion of the present Treaty.426 

To recall, the Pact of Bogota, currently with 13 States Parties, enables recourse to the 
ICJ for any public international law dispute arising between two or more parties, via 
Article XXXI.427 Article VI aims to prevent the reopening of disputes ‘settled’ by the 
parties before the treaty’s entry into force through specific mechanisms listed in the 
provision.428 Thus, the provision excludes from the subject-matter jurisdiction of the 
ICJ disputes found to have been ‘already settled’. While the language differs slightly 
(‘settled’), the underlying concept is similar to the ITLOS Special Chamber’s holding 
in Mauritius/Maldives that the sovereignty dispute over the Chagos Archipelago no 
longer existed.429  

The first case in which the ICJ examined Article VI was Territorial and Maritime Dispute 
(Nicaragua v Colombia), pertaining to sovereignty determination and subsequent 
maritime delimitation.430 Nicaragua’s first claim was that ‘Nicaragua has sovereignty 
over the islands of Providencia, San Andrés and Santa Catalina and all the 
appurtenant islands and keys’.431 

Colombia objected to the ICJ’s jurisdiction under Article VI. It argued that the 
sovereignty dispute between the parties had been ‘already settled’ by the Treaty 
concerning Territorial Questions at Issue between Colombia and Nicaragua, 1928 
(1928 Treaty).432 Article I of the 1928 Treaty stated:  

The Republic of Nicaragua recognises the full and entire sovereignty of the Republic 
of Colombia over the islands of San Andrés, Providencia and Santa Catalina and over 
the other islands, islets and reefs forming part of the San Andrés Archipelago.433 

On a plain reading of this provision, the Court concluded: 

[I]t is clear on the face of the text of Article I that the matter of sovereignty over the 
islands of San Andrés, Providencia and Santa Catalina has been settled by the 1928 
Treaty within the meaning of Article VI of the Pact of Bogotá. In the Court’s view there 
is no need to go further into the interpretation of the Treaty to reach that conclusion 
and there is nothing relating to this issue that could be ascertained only on the 
merits.434 

One should note, however, that the 1928 Treaty did not specify which maritime 
features constituted ‘other islands’ under Article I. Due to this ambiguity, the Court held 

 

426 Pact of Bogota (n 340) art VI (emphasis added).  
427 See discussion under ‘International Dispute Settlement involving Sovereignty’ in Section 3.1.2. 
428 For a note on the Pact of Bogota and this provision, see generally Eduardo Valencia-Ospina and 
Justina Uriburu, ‘Bogota Pact (1948)’ (Max Planck Encyclopaedia of Public International Law, July 
2019) <https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e591> 
(accessed 11 April 2025). 
429 Mauritius/Maldives Preliminary Objections (n 105) paras 244–245. 
430 Nicaragua v Colombia Preliminary Objections (n 365) para 11. 
431 ibid (emphasis added). 
432 ibid paras 37, 43. 
433 ibid para 18 (emphasis added). 
434 ibid para 88 (emphasis added). 
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that this aspect of Nicaragua’s claim was not ‘already settled’.435 Moreover, as the 
1928 Treaty contained no provisions on maritime delimitation between the parties, 
Nicaragua’s second claim on delimitation was not settled either.436  

Another issue remained: Nicaragua sought to base the ICJ’s jurisdiction not only on 
the Pact of Bogota’s compromissory clause but also on the parties’ reciprocally 
applicable optional clause declarations, which conferred a wider subject-matter 
scope.437 Could its claims, held to have been ‘already settled’ for the purposes of the 
Pact of Bogota, be brought to the ICJ under this separate basis of jurisdiction? The 
Court ruled against this, stating: 

[T]he very fact that the dispute on the question of the sovereignty over the three islands 
has been settled by the 1928 Treaty is equally relevant for the purposes of determining 
whether the Court has jurisdiction on the basis of the optional clause declarations … 
for the Court to have jurisdiction on the basis of optional clause declarations, there 
must exist a “legal dispute” between the Parties … Given the Court’s finding that there 
is no extant legal dispute between the Parties on the question of sovereignty over the 
islands of San Andrés, Providencia and Santa Catalina, the Court cannot have 
jurisdiction over this question either under the Pact of Bogotá or on the basis of the 
optional clause declarations.438 

In the very same paragraph, the Court reiterated its observation from South West 
Africa that a ‘mere assertion’ is insufficient to establish the existence of a dispute.439 
Thus, the Court confirmed that a settled dispute ceases to exist and cannot be 
adjudicated again. 

In this case, Nicaragua was the applicant State which sought to relitigate a settled 
sovereignty dispute. By contrast, in the mixed disputes context, such as in 
Mauritius/Maldives, it was the respondent State which invoked the sovereignty dispute 
as an external issue to challenge the overall jurisdiction of the Annex VII Tribunal. 
Nevertheless, the question of whether a sovereignty dispute exists is an objective 
matter. The identity of the party raising this claim, and its purpose in doing so, should 
not matter. 

Thus, as per Nicaragua v Colombia, a dispute does not exist when a party’s claim 
amounts to a ‘mere assertion’at least where the matter has been ‘settled’ already. 
While the ICJ did cite its remark on a ‘mere assertion’ from South West Africa, it 
remains unclear whether the Court aimed to reiterate the basic test for the existence 
of a dispute, as opposed to implying a requirement of ‘plausibility’. 

One should also distinguish the application of Article VI of the Pact of Bogota from the 
approach of the ITLOS Special Chamber in Mauritius/Maldives. Article VI presumes 
the binding settlement of the dispute through a process consented to by both parties. 
The Special Chamber, by contrast, relied on an ICJ Advisory Opinion as evidence that 

 

435 ibid paras 91–97. 
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the dispute had ceased to exist.440 The relevance of the judgment in Nicaragua v 
Colombia to a case like Coastal State Rights is also debatable. In Coastal State Rights, 
the issue was whether a dispute had even arisen in the first place, rather than whether 
it had already been settled. 

The second case in which the ICJ was asked to apply Article VI was Obligation to 
Negotiate Access to the Pacific Ocean (Bolivia v Chile). 441  However, the Court 
concluded that the subject-matter of the dispute fell outside the scope of matters which 
the parties had already settled.442 As a result, the Court did not apply Article VI or 
engage further with the plausibility issue. 

With this context in mind, one can turn to another key question: assuming that a 
sovereignty dispute does exist, how would an UNCLOS tribunal proceed when this 
issue is not a prerequisite for resolving the law of the sea issue?  

3.1.5. The Severability Test 

Commentators often associate the South China Sea case with the severability test.443 
While the Philippines and China had sovereignty disputes over various features in the 
region, the Philippines maintained that its claims could be decided without a 
preliminary determination on sovereignty.444 The Annex VII Tribunal accepted this 
approach, holding that the Philippines’ claims were not premised on its sovereignty 
over the disputed maritime features. Rather, the Tribunal emphasised that the 
Philippines’ ‘actual objective’ was to narrow the issues requiring judicial resolution 
between the parties.  

This approach contrasted with Chagos MPA, where Mauritius sought to use UNCLOS 
compulsory dispute settlement to resolve a long-standing sovereignty dispute.445 In 
South China Sea, the Tribunal could assess the Philippines’ claims without first 
deciding who had sovereignty because the Philippines argued that ‘even assuming 
that China is sovereign over all of the insular features it claims’, China’s asserted 
maritime entitlements manifestly exceeded those permitted under UNCLOS. 446 
Similarly, some claims required determining the status of certain features, such as 
whether they constituted ‘islands’ under UNCLOS, but this did not depend on 
establishing sovereignty in favour of either State.447 As a result, South China Sea may 

 

440  See generally Niccolò Lanzoni, ‘The Authority of ICJ Advisory Opinions as Precedents: The 
Mauritius/Maldives Case’ (2023) 2 Italian Review of International and Comparative Law 296. Note also 
that the UK objected to the advisory jurisdiction of the ICJ on the basis that its decision on the self-
determination question would necessarily implicate the long-standing bilateral sovereignty dispute over 
the Chagos Archipelago between Mauritius and the UK. See Chagos Advisory Opinion (n 106) paras 
83–91. 
441 Obligation to Negotiate Access to the Pacific Ocean (Bolivia v Chile) (Preliminary Objections) [2015] 
ICJ Rep 592. 
442 ibid para 54. 
443 See discussion under ‘Perspectives on the Approaches of UNCLOS Tribunals’ in Section 2.1.1.ii. 
444 South China Sea Jurisdiction and Admissibility (n 76) paras 141–145. 
445 ibid para 153. 
446 ibid para 143. 
447 ibid paras 140–145. 
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reassure States seeking to raise claims concerning the interpretation and application 
of UNCLOS, even when sovereignty is contested, provided that the sovereignty issue 
can be severed from the UNCLOS issues.  

Two other cases involving sovereignty disputes before UNCLOS tribunals support the 
severability test.  

In Chagos MPA, the Tribunal found that it lacked jurisdiction over Mauritius’ 
submissions insofar as they required a prior decision on sovereignty over the Chagos 
Archipelago.448 However, it could exercise jurisdiction over Mauritius’ final submission, 
which assumed that the UK was the relevant coastal State for the archipelago. This 
assumption gave rise to obligations under certain provisions of UNCLOS, such as 
Article 56(2), to have ‘due regard to the rights’ in the exclusive economic zone.449 On 
this claim, the Tribunal held that Mauritius had a legitimate and continuing legal 
interest in the archipelago.450 The approach in Chagos MPA, which predated South 
China Sea, confirms that where an UNCLOS issue can be severed from an external 
sovereignty dispute, UNCLOS tribunals may assert jurisdiction over the UNCLOS 
issue. 

In Coastal State Rights, the Tribunal actively questioned the parties during the 
hearings about whether, and which of, Ukraine’s claims could be decided without 
assuming Ukrainian sovereignty over Crimea. 451 Having found that a sovereignty 
dispute over Crimea existed, the Tribunal stated that it could not decide any claim 
necessarily implicating this dispute. It then asked Ukraine to revise its memorial to 
include only claims which did not rely on a sovereignty element.452  

This approach had a further consequence. Having indicated that it would neither 
explicitly nor implicitly decide sovereignty over Crimea, the Tribunal rejected additional 
jurisdictional objections raised by Russia which assumed Russian sovereignty over 
the territory.453 For instance, Russia, invoking a declaration under Article 298(1)(b), 
argued that some of Ukraine’s remaining claims fell outside the Tribunal’s jurisdiction 
as they concerned Russia’s ‘law enforcement’ activities.454 The Tribunal rejected this 
objection, finding that law enforcement under the provision applied only to activities 
conducted in furtherance of ‘the exercise of sovereign rights’.455 Since it could not 
assume Russia possessed ‘sovereign’ rights, the objection failed.  

Thus, the severability test is nuanced. In cases such as South China Sea, an UNCLOS 
claim (e.g. whether a maritime feature qualifies as an ‘island’ under Article 121(3) of 
UNCLOS) is not necessarily premised on sovereignty. In other cases, such as Chagos 
MPA and Coastal State Rights, where the question is whether a State should be 
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considered the coastal State for the purposes of maritime rights and maritime 
delimitation vis-à-vis another State in a given area, an UNCLOS tribunal must examine 
the parties’ claims to determine over which ones it has jurisdiction.456  

Similar caution appears in the ICJ’s maritime delimitation case law, where the Court 
has sought to avoid addressing issues falling outside its jurisdiction. In Land and 
Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria: Equatorial 
Guinea Intervening), Nigeria argued that ‘the Court has no jurisdiction over the 
Cameroon claim to the extent that it touches on or affects areas claimed by third 
States’.457 The ICJ agreed, holding: 

It follows that, in fixing the maritime boundary between Cameroon and Nigeria, the 
Court must ensure that it does not adopt any position which might affect the rights of 
Equatorial Guinea and Sao Tome and Principe … In determining any line, the Court 
must take account of this.458 

In Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United 
States), the Court declined to adopt a given method of delimitation partly due to ‘the 
difficulty of the persistent uncertainty as to sovereignty over Machias Seal Island’, 
which the method would have implicated.459 In Land, Island and Maritime Frontier 
Dispute (El Salvador/Honduras: Nicaragua Intervening), the ICJ resolved issues of 
sovereignty, but then declined to proceed to maritime delimitation on the basis that it 
had not been asked to do so.460 Similarly, in Sovereignty over Pedra Branca/Pulau 
Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), the ICJ had to 
decide which State had sovereignty over South Ledge, a low-tide elevation.461 After 
finding that the South Ledge fell within the parties’ overlapping territorial waters, the 
Court declined to delimit the area as it had not been called upon to do so. Instead, it 
provided a contingent finding:  

In these circumstances, the Court concludes that for the reasons explained above 
sovereignty over South Ledge, as a low-tide elevation, belongs to the State in the 
territorial waters of which it is located.462 

These cases reflect the ICJ’s caution, like UNCLOS tribunals, to refrain from 
adjudicating territorial issues which exceed its subject-matter jurisdiction, while still 
resolving the maritime dispute where possible.  

 

456 It is noteworthy that the South China Sea Annex VII Tribunal rigorously examined each and every 
submission from the Philippines to ensure the external issue was severable from them, see South China 
Sea Jurisdiction and Admissibility (n 76) para 413.  
457 Cameroon v Nigeria: Equatorial Guinea Intervening (n 355) para 228. 
458 ibid para 238. 
459 Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States of America) 
(Judgment) [1984] ICJ Rep 246, para 211. 
460 El Salvador/Honduras: Nicaragua Intervening (n 350) paras 427, 432(2). 
461 Malaysia/Singapore (n 350) para 291. 
462 ibid para 299. 
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The critical question remaining to be addressed next is whether an UNCLOS forum 
can exercise jurisdiction over a mixed dispute as a whole when sovereignty and 
maritime issues cannot be severed.  

The following subsections examine this question by analysing, in turn: the implications 
of Article 298(1)(a)(i) of UNCLOS on the jurisdiction of UNCLOS tribunals over 
concurrently arising sovereignty disputes; the ‘relative weight’ assessment introduced 
in Chagos MPA and dismissed in Coastal State Rights; and the controversy over 
whether a territorial sovereignty issue can ever be considered as ‘minor’.  

3.1.6. The Implications of Article 298(1)(a)(i) of UNCLOS 

The report has already outlined the key questions arising from Article 298(1)(a)(i) of 
UNCLOS. 463  To briefly summarise: this provision allows States, by means of a 
declaration, to exclude from compulsory adjudication or arbitration those maritime 
delimitation disputes that necessarily involve the concurrent consideration of a 
sovereignty dispute over continental or insular land territory. 

Mauritius, in Chagos MPA, advanced an a contrario interpretation of the provision. It 
argued that, where a State has not filed such a declaration, Article 298(1)(a)(i) 
implicitly allows UNCLOS tribunals to determine sovereignty issues as a prerequisite 
to resolving a law of the sea dispute.464 According to Mauritius:  

Issues of sovereignty or other rights over continental or insular land territory, which are 
closely linked or ancillary to maritime delimitation and to other issues raised under the 
Convention, self-evidently concern the interpretation or application of the Convention, 
and therefore fall within its scope.465 

Further, Mauritius stated ‘thus, to the extent that sovereignty disputes are not 
expressly excluded by Article 298, they may arise incidentally to any other dispute 
within the Convention’.466 

In contrast, the UK argued that, had UNCLOS tribunals been empowered to determine 
a sovereignty issue as a preliminary matter before resolving a law of the sea claim, 
the drafters would have introduced a broader opt-out mechanism to exclude any mixed 
dispute implicating sovereignty. 467  The existing exclusion clause was specific to 
conciliation and reflected abundant caution given that conciliation, while compulsory, 
could not bind States without their consent.468 The UK portrayed a different vision 
behind the drafting of UNCLOS: participating States were wary of compulsory dispute 
settlement and sought to constrain its scope.469  

 

463 See discussion under ‘An a contrario Reading of Article 298(1)(a)(i)’ in Section 2.1.1.iv of this report.  
464 Chagos MPA Award (n 62) para 198. 
465 Memorial of the Republic of Mauritius (n 62) para 5.26 (emphasis added). 
466  ‘Reply of the Republic of Mauritius: Volume I’ (PCA, 18 November 2013) para 7.27 
<https://pcacases.com/web/sendAttach/1799> (accessed 12 April 2025). 
467  ‘Rejoinder Submitted by the United Kingdom’ (PCA, 17 March 2014) para 4.36  
<https://pcacases.com/web/sendAttach/1800> (accessed 12 April 2025).  
468 ibid para 4.39. 
469 ibid para 4.44. 
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In any event, the UK argued that an a contrario reading of Article 298(1)(a)(i) would at 
most imply jurisdiction over one category of mixed disputes: those preliminarily 
implicating maritime boundaries or historic titles, which was the subject-matter of 
Article 298(1)(a)(i).470 Mauritius’ claims regarding the identity of the coastal State did 
not fall within this category. 

The Tribunal upheld every argument raised by the UK.471 It held: 

In the Tribunal’s view, had the drafters intended that such claims could be presented 
as disputes “concerning the interpretation or application of the Convention”, the 
Convention would have included an opt-out facility for States not wishing their 
sovereignty claims to be adjudicated, just as one sees in Article 298(1)(a)(i) in relation 
to maritime delimitation disputes.472 

 The Tribunal also highlighted the need: 

[T]o respect the manifest sensitivity of States to the compulsory settlement of disputes 
relating to sovereign rights and maritime territory. Such sensitivities arise to an even 
greater degree in relation to land territory.473 

The Tribunal’s reluctance to decide a sovereignty dispute is evident.  

Of note, in Coastal State Rights, the Annex VII Tribunal faced similar arguments. Citing 
Chagos MPA, Russia argued that the absence of a specific opt-out mechanism for 
sovereignty disputes confirmed that States Parties to UNCLOS never intended for 
UNCLOS tribunals to resolve disputes which required preliminary findings on territorial 
sovereignty.474 The Tribunal agreed. It noted that Articles 297 and 298 of UNCLOS do 
not mention sovereignty disputes because these are, from the outset, not matters 
concerning the interpretation or application of UNCLOS, hence no further discussion 
was necessary. It observed: 

The fact that a sovereignty dispute is not included either in the limitations on, or in the 
optional exceptions to, the applicability of compulsory dispute settlement procedures 
supports the view that the drafters of the Convention did not consider such a dispute 
to be “a dispute concerning the interpretation or application of the Convention”.475 

Ultimately, the Tribunal concluded that it lacked jurisdiction over Ukraine’s claims 
insofar as they were premised on Ukraine’s sovereignty over Crimea, which Russia 
disputed.476 
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From Chagos MPA and Coastal State Rights, it follows that Article 298(1)(a)(i) does 
not support, on an a contrario reading, the exercise of jurisdiction by UNCLOS 
tribunals over an UNCLOS issue requiring prior determination of sovereignty.  

The next subsection explains the introduction of the ‘relative weight’ assessment in 
Chagos MPA and the departure from this concept by the Tribunal in Coastal State 
Rights (i). The research team finds that the relative weight assessment was an 
innovation by the Chagos MPA Annex VII Tribunal which may undermine the 
predictability of dispute settlement under UNCLOS (ii).  

3.1.7. Critiquing the ‘Relative Weight’ Assessment 

i. The ‘Relative Weight’ Assessment in UNCLOS Jurisprudence 

In the Chagos MPA arbitration, the UK contested the Tribunal’s jurisdiction on the 
ground that ‘all of the claims in Mauritius’ Notification and Statement of Claim concern 
or stem from Mauritius’ claim to sovereignty over [British Indian Ocean Territory], 
which is the real issue in dispute’.477 

In support, the UK cited a key sentence from the ICJ’s Nuclear Tests cases,478 which 
was later cited with approval in Fisheries Jurisdiction (Spain v Canada):479 ‘Thus it is 
the Court's duty to isolate the real issue in the case and to identify the object of the 
claim’.480 

The UK’s argument was that an UNCLOS tribunal may find that the ‘real issue’ in an 
applicant’s case concerns sovereignty, thereby rendering the tribunal without 
jurisdiction over the claims in their entirety. The UK distinguished between claims 
which ‘concern’ a self-standing sovereignty claim and claims which stem from 
UNCLOS claims premised on a finding of sovereignty. In doing so, the UK suggested 
that the ‘real issue’ in a dispute which appears to involve UNCLOS may in fact be 
sovereignty. By ‘characterising’ the dispute as such, it would fall outside the Tribunal’s 
jurisdiction.  

Mauritius challenged the UK’s reliance on these precedents, asserting that:  

[T]he two cases relied on by the UK at paragraph 3.1 of the Preliminary Objections do 
not provide any authority for the proposition that a Tribunal can uphold an objection to 
jurisdiction on the basis that the “real issue” in a case is different from the claims made 
by the claimant State in its Statement of Claim or Application.481 

 

477  ‘Counter-Memorial Submitted by the United Kingdom’ (PCA, 15 July 2013) para 4.75 
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Mauritius argued that, even if the Tribunal had such discretion, it should not identify 
sovereignty as the real issue: 

The fact that Mauritius has sought to raise different aspects of the matter through 
different means contradicts the UK’s argument, by demonstrating that Mauritius fully 
recognises that different aspects of its complaint regarding the Archipelago are 
suitable for determination by different means. In the present case, it is the UK’s 
purported declaration of an “MPA” to which Mauritius strongly objects, and which it 
considers to be incompatible with the UK’s obligations and Mauritius’ rights under the 
Convention. If international cases were to be declared inadmissible because they 
involve one legal aspect of a broader inter-State dispute, this would dramatically 
reduce the number of cases which would ever reach adjudication on the merits.482 

In essence, Mauritius argued that the ‘real issue in the case’ was the UK’s competence 
to declare an MPA around the Chagos Archipelago, even if resolving it required a 
preliminary determination of sovereignty over the territory.483  

Two of the five arbitrators, Judge Kateka and Judge Wolfrum, agreed with Mauritius. 
In their joint dissenting opinion, they emphasised that, while a longstanding 
sovereignty dispute existed between the parties since at least 1981, Mauritius had 
only initiated arbitration in 2010 after the UK announced its decision to create an 
MPA. 484  Citing the ICJ cases invoked by the UK, they noted the Tribunal must 
distinguish between the ‘reasoning’ of a litigant and the claims themselves. A finding 
of sovereignty over the Chagos Archipelago would form part of the reasoning, which 
the Tribunal would use to decide Mauritius’ claim about the MPA. Only the latter 
determination would be a binding decision in the dispositif.485 In their words: 

The differing views on the coastal State are the dispute before the Tribunal and the 
issue of sovereignty over the Chagos Archipelago is merely an element in the 
reasoning of Mauritius and not to be decided by the Tribunal.486 

The majority, however, sided with the UK. Citing Nuclear Tests and Fisheries 
Jurisdiction, the Tribunal affirmed its discretion to identify the real issue in the case.487 
This marked the beginning of its innovation. It found that two disputes existed between 
the partiesa dispute over sovereignty and a separate but interrelated dispute about 
the identity of the ‘coastal State’and stated: 

For the purpose of characterizing the Parties’ dispute, however, the Tribunal must 
evaluate where the relative weight of the dispute lies. Is the Parties’ dispute primarily 
a matter of the interpretation and application of the term “coastal State”, with the issue 
of sovereignty forming one aspect of a larger question? Or does the Parties’ dispute 
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primarily concern sovereignty, with the United Kingdom’s actions as a “coastal State” 
merely representing a manifestation of that dispute?488 

Thus, in the process of ‘characterizing’ the dispute before it, the Tribunal considered 
the MPA dispute to be merely a ‘manifestation’ or ‘one aspect of’ the sovereignty 
dispute. As a result, the Tribunal characterised the mixed dispute as a whole as one 
about sovereignty, rather than UNCLOS, and therefore determined that it lacked 
jurisdiction.  

Significantly, the phrase ‘relative weight’ or any close synonyms did not appear in the 
written or oral submissions of either party.489 The Tribunal did not define or justify the 
concept of the ‘relative weight’ assessment, despite it forming the basis of its 
characterisation of the dispute and, ultimately, the decision on jurisdiction. Neither did 
the joint dissenting opinion clarify this concept.490 One must therefore use inductive 
reasoning to understand the expression: drawing general inferences from the specific 
application of this concept about what the majority understood by ‘relative’ and ‘weight’.  

The Tribunal emphasised two case-specific factors in finding that the ‘relative weight’ 
lay with sovereignty.  

First, it found ‘scant evidence’ that Mauritius was ‘specifically concerned’ with the UK’s 
declaration of the MPA before the arbitration, whereas there was an ‘extensive record’ 
of their longstanding sovereignty dispute.491 However, as the dissenting judges noted, 
the lack of historical records about the MPA dispute may have been linked to the fact 
that the UK had only declared the MPA in 2010, very shortly before Mauritius initiated 
the arbitration.492  

Second, the Tribunal highlighted Mauritius’ oral submission that a favourable award 
would allow displaced Chagossians to return to their homeland, from which the UK 
had expelled them.493 It observed:  

[T]he consequences of a finding that the United Kingdom is not the coastal State 
extend well beyond the question of the validity of the MPA … These are not the sort of 
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489  See the complete written and oral record of the case at PCA, Chagos Marine Protected Area 
Arbitration (Mauritius v United Kingdom) <https://pca-cpa.org/en/cases/11/> (accessed 12 April 2025). 
The team found no results in any of the documents with the exact keyword ‘relative weight’, nor any 
close synonyms. Nor did either party raise any contention about weighing the significance of the two 
disputes in this manner. While the UK argued, as mentioned above, that the ‘real issue’ was about 
sovereignty, this was not necessarily the same as advancing that the ‘relatively weighty’ issue was 
sovereignty.  
490 The dissenting judges probably did not engage with this term as they felt no need to: by differentiating 
the claim (competence to declare an MPA) from the reasoning (Mauritius had sovereignty over the 
archipelago). See Chagos MPA Award (n 62) Dissenting and Concurring Opinion of Judges James 
Kateka and Rüdiger Wolfrum, paras 5, 8. 
491 Chagos MPA Award (n 62) para 211. 
492 Chagos MPA Award (n 62) Dissenting and Concurring Opinion of Judges James Kateka and Rüdiger 
Wolfrum, paras 10–12. 
493 ibid.  
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consequences that follow from a narrow dispute regarding the interpretation of the 
words “coastal State” for the purposes of certain articles of the Convention.494  

In the Tribunal’s view, Mauritius’ desired outcome hinged on a determination of 
Mauritian sovereignty, which would have been implied in the award, rather than on 
resolving the dispute about the MPA as such. Given its concern over the ‘manifest 
sensitivities’ of States about sovereignty disputes, coupled with its understanding that 
a dispute about sovereignty was more consequential than one over an MPA,495 the 
Tribunal used the word ‘weight’ in the same sense as ‘importance’. In other words, the 
Tribunal deemed that the sovereignty dispute was relatively more important than the 
dispute about the UK creating an MPA.  

In completing its analysis of characterising the dispute, the Tribunal concluded with a 
final remark in passing which has been extensively debated in commentary:  

The Tribunal does not categorically exclude that in some instances a minor issue of 
territorial sovereignty could indeed be ancillary to a dispute concerning the 
interpretation or application of the Convention. That, however, is not this case, and the 
Tribunal therefore has no need to rule upon the issue.496 

Considering the context, ‘ancillary’ seems to mean ‘relatively less important’ or having 
relatively less weight. It could be said that the Tribunal appeared reluctant to 
completely limit UNCLOS tribunals’ ability to determine sovereignty disputes which are 
a prerequisite to deciding an UNCLOS dispute. However, in attempting to create a 
measure of flexibility, the Tribunal generated more ambiguity: when, if ever, could a 
court or tribunal conceive of a dispute about territorial sovereignty as a ‘minor issue’, 
i.e. one of little importance? This question is considered further in Subsection 3.1.8.  

The Coastal State Rights Tribunal took note of the ‘relative weight’ assessment and 
‘minor issue’ remarks in Chagos MPA. As seen earlier, it found that it lacked 
jurisdiction over Ukraine’s UNCLOS claims insofar as these presupposed Ukraine’s 
sovereignty over Crimea.497 However, its reasoning departs from that in Chagos MPA.  

Consider the following paragraph from the Coastal State Rights award: 

The Arbitral Tribunal is of the view that, in the present case, the Parties’ dispute 
regarding sovereignty over Crimea is not a minor issue ancillary to the dispute 
concerning the interpretation or application of the Convention. On the contrary, the 
question of sovereignty is a prerequisite to the Arbitral Tribunal’s decision on a number 
of claims submitted by Ukraine under the Convention. Those claims simply cannot be 
addressed without deciding which State is sovereign over Crimea and thus the “coastal 
State” within the meaning of provisions of the Convention invoked by Ukraine.498 

 

494 ibid (emphasis added). 
495 This is what the Annex VII Tribunal meant by stating that the far-reaching consequences of a finding 
on sovereignty are ‘not the sort of consequences’ resulting from a decision regarding MPAs, in Chagos 
MPA Award (n 62) para 211. 
496 ibid (emphasis added). 
497 Coastal State Rights (n 63) para 193. 
498 ibid para 195 (emphasis added). 
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Therefore, in Chagos MPA, the Tribunal introduced the ‘relative weight’ assessment 
to weigh the comparative importance of two entangled issues and suggested that the 
Tribunal could decide the entire mixed dispute only if the sovereignty dispute were 
somehow ‘minor’, i.e. ‘ancillary’. By contrast, in Coastal State Rights, the Tribunal 
found that a sovereignty dispute was a ‘prerequisite’ to deciding the UNCLOS claims 
and therefore formed, in and of itself, the Tribunal’s basis to decline jurisdiction over 
the entangled issues. 499  Thus, the Coastal State Rights Tribunal’s exclusion of 
sovereignty disputes was categorical. Chagos MPA remains the only instance where 
a law of the sea forum has considered the possibility of examining whether a territorial 
sovereignty issue could be considered ‘minor’.  

One should also recall that the only authorities cited by the Chagos MPA Annex VII 
Tribunal in support of the relative weight assessmentvia the UK’s pleadingscame 
from sentences in the ICJ’s judgments in Nuclear Tests and Fisheries Jurisdiction 
(Spain v Canada). As discussed in the sub-section below, these citations might have 
been misplaced. Past jurisprudence does not seem to support the ‘relative weight’ 
assessment applied by the Chagos MPA Annex VII Tribunal in characterising the 
mixed dispute.  

ii. Characterisation in the ICJ’s Jurisprudence 

In the Nuclear Tests cases, Australia and New Zealand instituted proceedings against 
France before the ICJ, contesting its nuclear testing and resultant radioactive fall-out 
in the South Pacific. 500  While proceedings were pending, France issued public 
undertakings to cease the activities. The Court held that these undertakings 
constituted a unilateral act giving rise to binding obligations on France.501 As such:  

[T]he Court faces a situation in which the objective of the Applicant has in effect been 
accomplished, inasmuch as the Court finds that France has undertaken the obligation 
to hold no further nuclear tests in the atmosphere in the South Pacific.502 

Accordingly, the Court found that the applicant States’ claim ‘no longer has any object’ 
and, thus, it was ‘not called upon to give a decision thereon’.503 This conclusion was 
based on its characterisation of the claims of Australia and New Zealand. The ‘real 
issue’ in the case was not a declaration of illegality of France’s actions but, rather, a 
request for guarantees of cessation and non-repetition. These guarantees were met 
by France’s subsequent undertakings. 504  Thus, the claims’ ‘objective’ was not 

 

499 ibid paras 154, 194–195.  
500 Nuclear Tests (Australia v France) (n 56). 
501 ibid paras 42–51. 
502 ibid para 52. 
503 ibid para 62. 
504 ibid paras 55–56.  
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declaratory relief as such; although, if France had not given these undertakings, the 
Court would first have had to find breaches of international law to uphold the claims.505  

Hence, Nuclear Tests affirms the ability of a tribunal to characterise objectively the 
claim of a party. However, it is less clear whether these caseswhich were not about 
mixed disputes or a dichotomy between internal and external issuescould be 
extrapolated to exclude a claim which is truly based on UNCLOS but whose reasoning 
is premised on sovereignty. On the contrary, as the ICJ highlighted in exercising its 
discretion to identify the ‘real issue in the case’, it explicitly distinguished between a 
party’s claims and its supporting reasoning.506 It cited the Fisheries Case (United 
Kingdom v Norway), where it previously observed that:  

These are elements which might furnish reasons in support of the Judgment, but 
cannot constitute the decision. It further follows that even understood in this way, these 
elements may be taken into account only in so far as they would appear to be relevant 
for deciding the sole question in dispute, namely, the validity or otherwise under 
international law of the lines of delimitation laid down by the 1935 Decree.507 

Thus, in Nuclear Tests, the applicant States’ substantive claim concerned cessation 
and non-repetition of nuclear testing by France, while their supporting reasoning 
addressed the illegality of France’s actions.508 In Chagos MPA, although Mauritius did 
not expressly invoke this distinction, it noted that the ICJ in these cases emphasised 
the importance of focusing on the applicant’s chosen formulation of the dispute when 
characterising it.509 The dissenting opinion likewise did not stress the ICJ’s distinction 
between claims and their supporting reasoning in Nuclear Tests. However, in 
substance, it adopted a similar approach: recognising the difference between 
Mauritius’ claim (that the UK’s declaration of an MPA was illegal under UNCLOS) and 
its reasoning (that Mauritius held sovereignty over the relevant coastal area).510  

The next case cited by the Chagos MPA Annex VII Tribunal was Fisheries Jurisdiction 
(Spain v Canada). 511  Spain instituted proceedings under reciprocally applicable 
optional clause declarations against Canada in respect of the latter’s legislation and 
actions surrounding the ‘boarding and seizure on the high seas’ of a ship flying the 
Spanish flag. 512  The Court characterised the dispute focusing on the formulation 

 

505 One may disagree on the Court’s characterisation of Australia and New Zealand’s claims. Depending 
on the content of the applications, one could find there were multiple claims: the first seeking a 
declaration of breaches, and second, findings on State responsibility. However, this is not relevant to 
the question of mixed disputes and is not considered further. For present purposes, what matters is that 
the Court affirmed its power to characterise the ‘real issue’ dividing the parties, but not in the context of 
a situation where there was an internal and an external issue.  
506 Nuclear Tests (Australia v France) (n 56) para 29.  
507 ibid para 29 (emphasis added) citing Fisheries Case (United Kingdom v Norway) (Judgment) [1951] 
ICJ Rep 116, 126. 
508 Nuclear Tests (Australia v France) (n 56) paras 29–30, 55–56. 
509 ‘Written Observations Submitted by the Republic of Mauritius on the Question of Bifurcation’ (PCA, 
21 November 2012) paras 32–38 <https://pcacases.com/web/sendAttach/1582> (accessed 12 April 
2025). 
510 Chagos MPA Award (n 62) Dissenting and Concurring Opinion of Judges James Kateka and Rüdiger 
Wolfrum, paras 5, 8. 
511 Fisheries Jurisdiction (Spain v Canada) (n 479).  
512 ibid para 1. 
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chosen by the applicant State. It then found that it lacked jurisdiction because a 
reservation in Canada’s optional clause declaration carved out the subject-matter from 
the scope of the declaration.513 This was not a mixed dispute: there was no separate 
internal or external issue but, rather, a single issue which fell outside the court’s 
jurisdiction. Thus, there was no possibility of assessing relative weight.  

Another case more directly relevant to matters of sovereignty is Obligation to Negotiate 
Access to the Pacific Ocean (Bolivia v Chile). Bolivia instituted proceedings against 
Chile under Article XXXI of the Pact of Bogota.514 A landlocked State, Bolivia alleged 
that Chile had an ‘obligation to negotiate with Bolivia in order to reach an agreement 
granting Bolivia a fully sovereign access to the Pacific Ocean’. 515 It was unclear 
whether this alleged obligation was one of resultwhere Bolivia’s sovereignty was the 
predetermined outcomeor one of conductwhere the parties were merely required 
to negotiate to determine whether Bolivia could be granted ‘sovereign access’.516  

This distinction mattered because, in 1904, the parties had signed a Treaty of Peace 
and Friendship, under which the entire Bolivian coastal territory had been transferred 
to Chile.517 As a result, the sovereignty dispute was a matter ‘already settled’ before 
the Pact of Bogota entered into force and, therefore, fell outside the ICJ’s jurisdiction 
by virtue of Article VI.518  

The Court recalled its earlier observations in Nuclear Tests and Fisheries Jurisdiction 
(Spain v Canada) to affirm its discretion to characterise the subject-matter of a 
dispute. 519  It held that Bolivia’s claims related to an obligation of conductan 
obligation to negotiaterather than to a claim of sovereignty contrary to the treaty 
settlement. 520 Thus, the Court examined whether the real issue in the case was 
sovereignty, which would have fallen outside its jurisdiction. However, this case again 
differs from the focus of this report, which concerns cases involving mixed disputes: 
one internal and one external. By contrast, Bolivia v Chile concerned the 
characterisation of a single claim regarding the obligation to negotiate sovereign 
access.521 It does not offer any support for applying a relative weight assessment. 

In summary, the ICJ has not applied its ‘characterisation’ approach in contexts 
involving mixed disputes, but only in cases concerned with defining the subject-matter 

 

513 ibid para 89.  
514 Bolivia v Chile (n 441) para 2. 
515 ibid para 11. 
516  For a commentary on the case, see Surabhi Ranganathan, ‘The 2015 Judicial Activity of the 
International Court of Justice’ (2016) 110 American Journal of International Law 504. 
517 Bolivia v Chile (n 441) para 16. 
518 ibid para 41. 
519 ibid para 26. 
520  Note that Judge Trindade, Judge Gala and Judge ad hoc Arbour in their individual opinions 
highlighted that the nature of the obligation (as one of conduct or result) depended on arguments on 
the merits and, therefore, the Court ought to have reserved its decision on this preliminary objection for 
the merits stage since it did not possess an ‘exclusively preliminary’ character. See ICJ, Obligation to 
Negotiate Access to the Pacific Ocean (Bolivia v Chile) <https://www.icj-cij.org/case/153/judgments> 
(accessed 12 April 2025).  
521 Contrast with the definition of mixed disputes provided under Section 1.1 of this report.  
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of single claims. There is notably no support in ICJ jurisprudence for weighing the 
importance of one dispute relative to another.  

As will be discussed in Chapter 5, in the context of cases involving human rights and 
international criminal law, the Court has adopted an entirely different standard for 
mixed disputes: examining whether the impugned conduct falls within the scope of the 
relevant treaty.522  

Therefore, one must conclude that the ‘relative weight’ assessment applied by the 
Chagos MPA Annex VII Tribunal finds little to no basis in past ICJ jurisprudence, 
including the cases the Tribunal itself cited.  

It is worth noting that some States have subsequently engaged with, without 
necessarily endorsing, the ‘relative weight’ assessment in later proceedings, such as 
in Appeal relating to the Jurisdiction of the ICAO Council under Article 84 of the 
Convention on International Civil Aviation (Bahrain, Egypt, Saudi Arabia and United 
Arab Emirates v Qatar) and in an investment arbitration, Peteris Pildegovics and SIA 
North Star v Kingdom of Norway.523 However, the final decisions of the forums did not 
refer to the ‘relative weight’ assessment.524  

Having addressed the ‘relative weight’ assessment generally, it is useful to consider a 
specific aspect of its application by the Chagos MPA Annex VII Tribunal: the 
suggestion that a ‘minor issue of territorial sovereignty’ may emerge in the future and 
be treated as relatively less important than the UNCLOS issue in question.  

3.1.8. ‘Minor Issues’ of Territorial Sovereignty? 

Given the significance of sovereignty issues to States, as discussed in Section 3.1.1, 
it is difficult to conceive of any sovereignty dispute being regarded as ‘minor’. While 
Mauritius and the UK both noted the importance of their sovereignty dispute in their 
pleadings, neither indicated, whether in their written or oral submissions, that a 
sovereignty dispute could be ‘minor’.525 This notion was, therefore, another innovation 
by the Chagos MPA Annex VII Tribunal.  

 

522 See also Chapter 5 of this report.  
523  ‘Counter-Memorial of the State of Qatar: Volume I’ (ICJ, 25 February 2019) para 3.50 
<https://www.icj-cij.org/sites/default/files/case-related/173/173-20190225-WRI-01-00-EN.pdf> 
(accessed 12 April 2025); Reply of the Kingdom of Bahrain, Arab Republic of Egypt, Kingdom of Saudi 
Arabia and United Arab Emirates, para 4.17 <https://www.icj-cij.org/sites/default/files/case-
related/173/173-20190527-WRI-01-00-EN.pdf> (accessed 12 April 2025); ‘Norway’s Counter-Memorial 
and Memorial on Jurisdiction’ (Jus Mundi, 29 October 2021) para 268 
<https://jusmundi.com/en/document/pdf/other/en-peteris-pildegovics-and-sia-north-star-v-kingdom-of-
norway-norways-counter-memorial-and-memorial-on-jurisdiction-friday-29th-october-2021> (accessed 
12 April 2025). 
524  Appeal relating to the Jurisdiction of the ICAO Council under Article 84 of the Convention on 
International Civil Aviation (n 324); Peteris Pildegovics and Sia North Star v Kingdom of Norway (Award, 
22 December 2023) ICSID Case No ARB/20/11. 
525 See discussion under Section 3.1.7. ‘Critiquing the ‘Relative Weight’ Assessment’.  
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The Tribunal did not categorically exclude incidentally arising sovereignty 
disputesi.e. where resolving them is a prerequisite to deciding an UNCLOS claim. 
Instead, through a remark made in passing, it left open the possibility for future litigants 
to argue that the sovereignty issue was ‘minor’. However, the Tribunal offered no 
definition of what constitutes a ‘minor’ sovereignty issue. Scholarly commentary on 
mixed disputes has therefore focused on the implications of this concept, as it is the 
only recognised scenario in which UNCLOS tribunals could determine sovereignty 
disputes. It is therefore necessary to consider the basis of this concept. 

The team’s research did not find prior instances of the phrase ‘minor issue of territorial 
sovereignty’ predating the Chagos MPA award.526 For completeness, some case law 
was identified in which forums used the adjective ‘minor’ to describe the physical 
characteristics of disputed maritime features or when determining the territorial 
basepoints for maritime delimitation. In none of these cases did either the States 
Parties or the forums characterise the dispute over a feature (as opposed to the 
feature’s characteristics) as ‘minor’. The term was never used to evaluate the 
importance of a dispute, especially not at the jurisdictional stage.  

i.  Exercise of State Authority over ‘Minor’ Features 

In Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean 
Sea (Nicaragua v Honduras), the applicant sought a determination of sovereignty over 
the ‘Bobel Cay, South Cay, Savanna Cay and Port Royal Cay’, as well as the 
delimitation of the maritime boundary between the two States.527 Given the principle 
that the ‘land dominates the sea’, the ICJ first assessed sovereignty over these four 
named maritime features in the disputed maritime area.528  

As both parties agreed that these features remained above water at high tide, the 
Court held they constituted ‘islands’ under Article 121 of UNCLOS.529 Proper islands 
ordinarily give rise to a State’s territorial sea, but also to an exclusive economic zone 
and continental shelf. Here, neither State claimed more than a territorial sea based on 
these features.530 The Court found that neither State had a valid ‘legal title’ to the 
features and, therefore, examined which State had a superior claim through the 
effective exercise of State authority (effectivités).531  

With respect to colonial times, the Court observed that ‘given the location of the 
disputed islands and the lack of any particular economic or strategic significance of 
these islands at the time, there were no colonial effectivités in relation to them’.532 

Turning to the post-colonial era, it added: 

 

526 This included searches on Google, Google Scholar, HeinOnline, MPIEL, OSAIL, Jus Mundi, other 
academic platforms and the search engines of the practice databases of various courts and tribunals.  
527 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua 
v Honduras) (Judgment) [2007] ICJ Rep 659, paras 19–20. 
528 ibid para 135. 
529 ibid para 137. 
530 ibid. 
531 ibid para 161. 
532 ibid para 166. 
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Sovereignty over minor maritime features, such as the islands in dispute between 
Honduras and Nicaragua, may therefore be established on the basis of a relatively 
modest display of State powers in terms of quality and quantity.533 

Against this background, the Court recalled the PCIJ’s Legal Status of Eastern 
Greenland judgment, which set the effective State authority test applicable to ‘thinly 
populated or unsettled countries’. 534  Similarly, it cited its previous judgment in 
Indonesia/Malaysia, where it noted:  

[I]n the case of very small islands which are uninhabited or not permanently inhabited 
— like Ligitan and Sipadan, which have been of little economic importance (at least 
until recently) — effectivités will indeed generally be scarce.535 

While in cases like Territorial and Maritime Dispute between Nicaragua and Honduras 
in the Caribbean Sea (Nicaragua v Honduras), the ICJ used the adjective ‘minor’ to 
describe a feature, from the context, this choice of language was used to describe 
factors such as the absence of any ‘economic or strategic significance’, small size, 
lack of population and/or remote and isolated location of the islands. In no instance 
did the Court describe the dispute or a party’s claim to sovereignty as ‘minor’. Where 
used, the term ‘minor maritime features’ 536  was limited to either explaining the 
standard for establishing sovereignty or a feature’s physical characteristicsnothing 
more. It certainly did not touch on the issue of jurisdiction. In this case, the Court held 
that Honduras had a superior claim to the exercise of State authority over the Bobel 
Cay, South Cay, Savanna Cay and Port Royal Cay and, therefore, enjoyed 
sovereignty.537 It then proceeded to delimit the maritime boundary.538 

In Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge 
(Malaysia/Singapore), dissenting Judges Simma and Abraham characterised the 
Middle Rocks and South Ledge as ‘two maritime features of minor importance’.539 
Both Singapore and Malaysia also referred to these as ‘minor maritime features’ or 
‘minor geographical features’. 540  However, this did not mean that the States 
considered their dispute over these features as minor and unimportant. Rather, the 
parties used the adjective ‘minor’ to describe the physical size of the features, while 
advancing their sovereignty claims.541 One can hardly imagine why States would raise 

 

533 ibid para 174 (emphasis added). 
534 Legal Status of Eastern Greenland (Denmark v Norway) (Judgment) [1933] PCIJ Ser A/B No 53 22, 
46. 
535 Indonesia/Malaysia (n 348) para 134 (emphasis added). 
536 Territorial and Maritime Dispute (Nicaragua v Colombia) (Judgment) [2012] ICJ Rep 624, para 80. 
The Court found on the facts of that case that Colombia exercised effective State authority over the 
relevant features, although without characterising those features as ‘minor’: Nicaragua v Honduras (n 
364) paras 227–228; Malaysia/Singapore (n 350) paras 18, 299–300(1).  
537 Nicaragua v Honduras (n 364) paras 227. 
538 ibid para 228. 
539 Malaysia/Singapore (n 350) para 1. 
540 ‘Memorial of Singapore’ (25 March 2004) para 2.10 <https://www.icj-cij.org/sites/default/files/case-
related/130/14133.pdf> (accessed 12 April 2025); ‘Memorial of Malaysia: Volume I’ (25 March 2004) 
para 294 <https://www.icj-cij.org/sites/default/files/case-related/130/14139.pdf> (accessed 12 April 
2025). 
541 ibid. 
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claims over so-called ‘minor features’ if they did not believe such claims held sufficient 
value to warrant legal action.  

ii.  The Effects of ‘Minor Coastal Projections’ in Maritime Delimitation 

The other category of cases where forums have described certain territorial features 
as ‘minor’ involved maritime boundary delimitation. In the North Sea Continental Shelf 
cases, the ICJ stated that drawing a delimitation line, so as to divide the continental 
shelf on an equitable basis, may require ignoring certain ‘minor’ coastal projections.542 
In the words of the Court:  

The continental shelf area off, and dividing, opposite States, can be claimed by each 
of them to be a natural prolongation of its territory. These prolongations meet and 
overlap, and can therefore only be delimited by means of a median line; and, ignoring 
the presence of islets, rocks and minor coastal projections, the disproportionally 
distorting effect of which can be eliminated by other means, such a line must effect an 
equal division of the particular area involved.543 

A Chamber of the Court elaborated on the meaning of this paragraph in Delimitation 
of the Maritime Boundary in the Gulf of Maine Area:  

In pursuance of this remark, the Chamber likewise would point out the potential 
disadvantages inherent in any method which takes tiny islands, uninhabited rocks or 
low-tide elevations, sometimes lying at a considerable distance from terra firma, as 
basepoint for the drawing of a line intended to effect an equal division of a given area. 
If any of these geographical features possess some degree of importance, there is 
nothing to prevent their subsequently being assigned whatever limited corrective effect 
may equitably be ascribed to them, but that is an altogether different operation from 
making a series of such minor features the very basis for the determination of the 
dividing line, or from transforming them into a succession of basepoints for the 
geometrical construction of the entire line.544 

 

542  North Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal Republic of 
Germany/Netherlands) (Judgment) [1969] ICJ Rep 3, paras 8, 57.  
543 ibid para 57 (emphasis added). 
544 Gulf of Maine (n 459) para 201 (emphasis added). 
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Such language involving ‘minor coastal projections’, ‘minor features’ or ‘minor maritime 
features’ has appeared in maritime delimitation cases before the ICJ545 and in the 
pleadings of parties in maritime delimitation cases before UNCLOS tribunals.546 

In these cases, the adjective ‘minor’ was used by the parties or the forums in question 
to describe the physical characteristics of the relevant features for the purpose of 
achieving an equitable maritime delimitation under international law. None of these 
cases concerned the forum’s jurisdiction in relation to claims of sovereignty over a 
maritime feature. The issue was the specific effect of certain maritime features with 
certain physical characteristics in the process of maritime delimitation, for example, 
whether a small island could influence the drawing of a maritime boundary between 
two larger continental coasts.547 Thus, this jurisprudence offers little support for the 
notion that a ‘minor issue of territorial sovereignty’ could exist, particularly when 
determining a forum’s jurisdiction over such a dispute.  

iii. Conclusion on the ‘Minor’ Sovereignty Issue 

The preceding analysis shows that courts and tribunals have occasionally used the 
adjective ‘minor’ to describe maritime features, including those subject to sovereignty 
disputes. This characterisation has typically reflected factors such as a feature’s small 
size, remote location or strategic or economic insignificance. However, none of these 
cases involved a State or the forum asserting that a territorial sovereignty issue could 
itself be considered as ‘minor’. The description of a maritime feature as ‘minor’ was 
made in specific contexts: either to determine the appropriate legal test for assessing 
sovereignty over the feature, or to evaluate the possible effect of the feature on 
maritime delimitation.  

Accordingly, the use of the term ‘minor’ to describe a maritime feature did not imply 
that the sovereignty dispute over it was also minor. Indeed, where such disputes arise 
before a judicial forum, it is difficult to conceive that they would be insignificant to the 
States involved. It is also worth emphasising that none of the cases reviewed 
addressed the forum’s jurisdiction. The references to ‘minor’ features occurred within 
the reasoning on substantive merits, not jurisdiction.  

 

545 See generally Case concerning the delimitation of continental shelf between the United Kingdom of 
Great Britain and Northern Ireland, and the French Republic (Decision of 30 June 1977) (1977) XVIII 
RIAA 3, para 85; Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Judgment) [1982] ICJ Rep 18, 
Dissenting Opinion of Judge Evensen, 278 para 13; Maritime Delimitation in the Indian Ocean (Somalia 
v Kenya) (Judgment) [2021] ICJ Rep 206, para 111 (recalling a series of jurisprudence referencing this 
remark).  
546 Arbitration between Barbados and the Republic of Trinidad and Tobago (Award, 11 April 2006) PCA 
Case No 2004-02; Arbitration between Guyana and Suriname (n 165); Dispute Concerning Delimitation 
of the Maritime Boundary between Bangladesh and Myanmar in the Bay of Bengal 
(Bangladesh/Myanmar) (Judgment) [2012] ITLOS Rep 4; The Bay of Bengal Maritime Boundary 
Arbitration (Bangladesh v India) (Award, 7 July 2014) PCA Case No 2010-16; Delimitation of the 
Maritime Boundary in the Atlantic Ocean (Ghana/Côte d’Ivoire) (Judgment) [2017] ITLOS Rep 4; 
Mauritius/Maldive (n 105). Only the Mauritius/Maldives case, discussed already in this chapter, involved 
a mixed dispute implicating sovereignty.  
547 For an analysis of the possible effects of islands in maritime boundary delimitation, see Constantinos 
Yiallourides, Maritime Disputes and International Law: Disputed Waters and Seabed Resources in Asia 
and Europe (Routledge 2019) 68–86.  
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The Chagos MPA Annex VII Tribunal appears to be the only forum to have noted, in 
obiter, that a ‘minor issue of territorial sovereignty’ could exist. It provided no case 
citations to support this notion. As the analysis in this subsection demonstrates, there 
is no existing jurisprudential basis for this remark. In any event, the research team 
considers inappropriate for a forum, tasked with resolving disputes under international 
law, to classify territorial sovereignty issues as ‘minor’ or ‘major’, or to assess the 
‘importance’ of such disputes, particularly when deciding its own jurisdiction; that is, 
whether the dispute at hand is ‘minor’ and, therefore, within its subject-matter 
jurisdiction.  

More fundamentally, as already noted in Sections 2.1.1 and 3.1.8 of the present report, 
territorial sovereignty issues cannot be regarded as minor. Such issues are difficult to 
be addressed by UNCLOS tribunals, even by reliance on incidental jurisdiction (which 
will be discussed in Section 3.2.3). 

The next Section (3.2) examines mixed disputes involving external issues other than 
sovereignty.  

3.2. MIXED DISPUTES INVOLVING OTHER EXTERNAL ISSUES 

This section focuses on the tests used by international courts and tribunals when 
addressing mixed disputes involving external issues other than territorial sovereignty. 
These include the immunity of State officials, the prohibition of the use of force and 
issues arising under international environmental law and international human rights 
law.  

The section is structured around these tests. It begins by examining a case which 
appears, on the surface, to be a mixed dispute but in which the respondent State did 
not raise an objection based on subject-matter jurisdiction (3.2.1). Next, it considers 
cases adopting different approaches to the distinction between jurisdiction and 
applicable law (3.2.2). This includes exploring the implications of renvoi provisions 
under UNCLOS. Importantly to mixed disputes at large, the section concludes by 
discussing the doctrine of incidental jurisdiction, under which a forum may decide an 
external issue if it is a prerequisite to resolving the internal issue (3.2.3).  

3.2.1. The Absence of an Objection to Subject-Matter Jurisdiction 

In commentary, two cases have drawn criticism on the basis that the forums misused 
the applicable law provision of UNCLOS, Article 293(1), to decide claims which did not 
concern the interpretation or application of UNCLOS.548 These are the M/V “Saiga” 

 

548 See generally Harris (n 17) 425; Islam Attia, ‘Revisiting Jurisdiction of UNCLOS Courts and Tribunals 
over Ancillary Sovereignty Disputes’ (2023) 10 Journal of Territorial and Maritime Studies 5, 22; Marotti 
(n 10) 383, 399; Kata Varga, ‘Arbitrating Investment Disputes Involving States with Competing 
Governments (On the Example of Venezuela)’ (2023) 1 HSE University Journal of International Law 21, 
42; Campbell McLachlan, The Principle of Systemic Integration in International Law (OUP 2024) paras 
3.37–3.42. 
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(No 2) (Saint Vincent and the Grenadines v Guinea) judgment of ITLOS and the Annex 
VII Tribunal’s arbitral award in Guyana v Suriname.549  

As discussed further below, the criticism in relation to Guyana v Suriname appears 
justified. However, we take a different view regarding M/V “Saiga” (No 2) (Saint 
Vincent and the Grenadines v Guinea). A key point overlooked in earlier commentary 
is that Guinea, the respondent State, did not object to the subject-matter jurisdiction 
of ITLOS.  

For context, the M/V “Saiga” (No 2) concerned Guinea’s actions in attacking, arresting 
and discharging oil from an oil tanker registered in Saint Vincent and the Grenadines, 
followed by criminal proceedings against the ship’s Master for tax evasion.550 The 
ITLOS judgment included the following finding in the dispositif: ‘[d]ecides that while 
stopping and arresting the Saiga Guinea used excessive force contrary to international 
law and thereby violated the rights of Saint Vincent and the Grenadines’.551 

ITLOS derived thispresumably customarynorm from the practice ‘followed over 
the years in law enforcement operations at sea’, 552 as opposed to using military 
force. 553  On this basis, ITLOS appears to have ruled on a self-contained claim 
concerning the use of ‘excessive force’ in law enforcement under customary 
international law.  

By focusing on law enforcement rather than military activities, ITLOS did not base its 
finding on Article 301 of UNCLOS, which incorporates the prohibition of using military 
force between States Parties in the law of the sea.554 Article 301 provides that ‘States 
Parties shall refrain from any threat or use of force ... or in any other manner 
inconsistent with the principles of international law embodied in the Charter of the 
United Nations’. This provision was not discussed in the judgment nor in the parties’ 
written and oral submissions. 555  As a result, commentators have suggested that 
ITLOS made a finding on a self-contained claim unrelated to the interpretation or 
application of UNCLOS.556 

There were two dissenting opinions, eight separate opinions and a joint declaration 
from seven judges in the case. Yet none questioned ITLOS’ subject-matter jurisdiction 

 

549 M/V “Saiga” (No 2) (Saint Vincent and the Grenadines v Guinea) (Judgment) [1999] ITLOS Rep 10; 
Arbitration between Guyana and Suriname (n 165).  
550 M/V “Saiga” (No 2) (n 549) para 28. 
551 ibid para 183(9) (emphasis added). 
552 ibid para 156. 
553 The Annex VII Tribunal in the Arctic Sunrise case seemed to suggest that the M/V “Saiga” (No 2) 
judgment had used external rules to interpret Article 301. This is incorrect. See The Arctic Sunrise 
Arbitration (The Netherlands v Russia) (Award, 14 August 2015) PCA Case No 2014-02, paras 191– 
192 (and accompanying footnotes). 
554 All case materials are available at ITLOS, The M/V “SAIGA” (No 2) Case (Saint Vincent and the 
Grenadines v Guinea) <https://itlos.org/en/main/cases/list-of-cases/case-no-2/> (accessed 12 April 
2025). See also generally Killian O’Brien, ‘Article 304’ in Alexander Proelss (ed), The United Nations 
Convention on the Law of the Sea: A Commentary (Bloomsbury 2016) 1943, 1944. 
555 There appears to be no reference to art 301 in any of the case materials linked above.  
556 See the references in (n 548). 
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to decide an external issue.557 This includes judges who, in the years following the 
judgment, have discussed mixed disputes in a non-judicial capacity, such as Judges 
Eiriksson and Wolfrum; Judge Wolfrum also served as an arbitrator in Chagos MPA 
and South China Sea.558 Why, then, did the issue of subject-matter jurisdiction not 
arise?  

Although forums, including ITLOS, must settle doubts about their jurisdiction proprio 
motu, 559 the absence of any jurisdictional objection by Guinea was significant. 560 
ITLOS noted that: ‘[t]here is no disagreement between the parties regarding the 
jurisdiction of the Tribunal in the present case. Nevertheless, the Tribunal must satisfy 
itself that it has jurisdiction to deal with the case as submitted’.561 

Ultimately, ITLOS concluded that it had jurisdiction over the dispute ‘as submitted to 
it’.562 On the merits of the ‘excessive use of force’ claim, ITLOS invoked Article 293(1) 
of UNCLOS, which allowed it to apply ‘other rules of international law not incompatible 
with this Convention’ when deciding claims falling under its jurisdiction.563 ITLOS 
found an obligation under ‘international law’ to refrain from using ‘excessive force’ in 
stopping and arresting ships on the seas, and held that Guinea had violated this 
obligation.564 However, ITLOS did not clarify the source through which this norm 
arosepresumably, customary international law.565 

The absence of a subject-matter jurisdiction objection by the respondent State could 
potentially have been taken by ITLOS as an indication of consent to proceed with 
deciding the issue.566 Thus, given the lack of any jurisdictional objection over the 
‘excessive force’ issue, it is doubtful that this issue should be considered as an 
‘external’ one or that M/V “Saiga” (No 2) qualifies as a mixed dispute at all. This is 
clear: a respondent State which fails to challenge subject-matter jurisdiction over an 
external issue does so at its own peril. 

 

557 The individual opinions are available at ITLOS, The M/V “SAIGA” (No 2) Case (Saint Vincent and 
the Grenadines v Guinea) <https://itlos.org/en/main/cases/list-of-cases/case-no-2/> (accessed 12 April 
2025). 
558 Gudmundur Eiriksson, The International Tribunal for the Law of the Sea (Brill Nijhoff 2000) 113; 
Rüdiger Wolfrum, ‘Statement by H.E. Judge Rüdiger Wolfrum to the Informal Meeting of Legal Advisers 
of Ministries of Foreign Affairs’ (ITLOS, 23 October 2006) 
<https://www.itlos.org/fileadmin/itlos/documents/statements_of_president/wolfrum/legal_advisors_231
006_eng.pdf> (accessed 12 April 2025.) 
559  See generally Joost Pauwelyn and Luiz Eduardo Salles, ‘Forum Shopping before International 
Tribunals: (Real) Concerns, (Im)Possible Solutions’ (2009) 42 Cornell International Law Journal 41, 96. 
560 While Guinea initially raised an objection on jurisdiction, this objection was not based on ratione 
materiae limits of UNCLOS tribunals’ jurisdiction and, in any event, the objection was withdrawn during 
the proceedings. See M/V “Saiga” (No 2) (n 549) para 44.  
561 M/V “Saiga” (No 2) (n 549) para 40. 
562 ibid para 45. 
563 ibid para 155.  
564 ibid para 159. 
565 The reference to ‘normal practice’ which was ‘followed over the years’, and the absence of any 
textual analysis of UNCLOS, gives the impression that the norm applied was customary. See M/V “Saiga” 
(No 2) (n 549) para 156.  
566 For a comment on the forum prorogatum doctrine, see Sienho Yee, ‘Forum Prorogatum Returns to 
the International Court of Justice’ (2003) 16 Leiden Journal of International Law 701. 
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3.2.2. Jurisdiction and Applicable Law 

This subsection examines how tribunals have approached the relationship between 
Article 288(1) of UNCLOS, which defines the scope of jurisdiction of UNCLOS 
tribunals, and Article 293(1), which sets out the law they can apply in settling disputes 
falling within this jurisdiction. It will be seen that, in general, tribunals cannot use Article 
293(1) to extend their jurisdiction to cover disputes about rules not contained within 
UNCLOS. However, if UNCLOS refers to or incorporates external rulesa process 
known as renvoithose rules are treated as part of UNCLOS. As such, tribunals may 
adjudicate claims involving them.  

i. Case Law on Jurisdiction and Applicable Law 

In the Annex VII Tribunal arbitral proceedings in Guyana v Suriname, Guyana objected 
to Suriname’s threat to use force to expel exploratory and drilling ships licensed by 
Guyana to conduct offshore activities in the disputed maritime area.567 This occurred 
within the context of a broader maritime delimitation dispute.568 Among other claims, 
Guyana asserted that: 

Suriname is internationally responsible for violating its obligations under the 1982 
United Nations Convention on the Law of the Sea, the Charter of the United Nations, 
and general international law to settle disputes by peaceful means because of its use 
of armed force.569 

Suriname challenged the Tribunal’s jurisdiction over the alleged use of force violations, 
arguing that ‘to the extent that Guyana’s claims are based on those violations, they 
must be dismissed’.570  

The Tribunal held that it had jurisdiction over the use of force issues on two grounds. 
First, it interpreted M/V “Saiga” (No 2) as supporting a reading of Article 293(1) of 
UNCLOS which gave it competence to ‘apply not only the Convention, but also the 
norms of customary international law’. 571  Second, the Tribunal stated that the 
preamble of UNCLOS ‘preserved the applicability of general international law’ because 
it provided that ‘matters not regulated by this Convention continue to be governed by 
the rules and principles of general international law’.572 Consequently, the Tribunal not 
only interpreted and applied the law on the use of force to settle a claim external to 
UNCLOS, but also included its finding in the binding dispositif.573 

The research team considers this approach questionable. Article 293(1) presumes that 
the UNCLOS Tribunal is one ‘having jurisdiction’ to decide the dispute before it. This 

 

567 Guyana v Suriname (n 165) para 426. For a commentary on the case, see Constantinos Yiallourides, 
Markus Gehring and Jean-Pierre Gauci, The Use of Force in relation to Sovereignty Disputes over Land 
Territory (BIICL 2018) 100. 
568 Guyana v Suriname (n 165) para 1. 
569 ibid para 157 (emphasis added). 
570 ibid para 402. 
571 ibid paras 403, 405. 
572 ibid para 404  
573 ibid paras 406, 488(2). 
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means that the Tribunal in Guyana v Suriname ought to have examined first whether 
the dispute concerned the interpretation or application of UNCLOS under Article 
288(1).574 The M/V “Saiga” (No 2) judgment does not help the Tribunal’s interpretation 
as no jurisdictional objection was raised in that case, as discussed above.575  

The Tribunal relied on the following preambulatory clause: ‘[a]ffirming that matters not 
regulated by this Convention continue to be governed by the rules and principles of 
general international law’.576 However, there is a striking contradiction in using this 
clause, admitting that the dispute was about a matter ‘not regulated’ by UNCLOS, 
when the Tribunal’s jurisdiction was based on Article 288(1), which only allowed 
compulsory consideration of disputes ‘concerning the interpretation or application of 
this Convention’.  

Suriname argued that, in the law of the sea, Article 301 of UNCLOS incorporated the 
prohibition of the threat or use of force but limited it to instances of States ‘exercising 
their rights and performing their duties under this Convention’.577 As such, any dispute 
on the threat or use of force falling outside the scope of Article 301 was excluded from 
the scope of UNCLOS. Suriname argued that Article 301 did not apply on the facts.578 
In Suriname’s words: 

Guyana has not asserted a violation of Article 301. Guyana never addresses whether, 
in taking the actions complained of, Suriname was ‘exercising [its] rights and 
performing [its] duties under th[e] Convention.’ Yet Guyana’s position must be either 
that Suriname was not exercising a right or performing a duty under the 1982 
Convention when it took action against the CGX drilling rig (in which case the dispute 
cannot be one arising under Article 301), or that Suriname’s action was taken in the 
course of exercising Suriname’s rights or performing its duties under the 1982 
Convention, in which case (as discussed below) Suriname’s action constituted 
standard coastal law enforcement, not a use of force. To the extent that Guyana’s 
position is the former, this matter falls outside the scope of the Tribunal’s jurisdiction.579 

Although the Tribunal recorded this argument,580 it did not engage with it. In summary, 
the Guyana v Suriname award appears to have misused Article 293(1), the applicable 
law provision, as a basis for subject-matter jurisdiction. 

By contrast, the Annex VII Tribunal in the Arctic Sunrise arbitration between the 
Netherlands and Russia adopted the opposite approach. The Netherlands initiated 
proceedings following Russia’s boarding, seizure and arrest of the Arctic Sunrisea 
vessel flying the flag of the Netherlands used by Greenpeace International to protest 
against an offshore oil platform within Russia’s exclusive economic zone. 581 The 

 

574 See discussion under ‘Jurisdiction and Applicable Law’ in Section 2.1.1.v. 
575 See discussion under ‘The Absence of an Objection to Subject-Matter Jurisdiction’ in Section 3.2.1. 
576 UNCLOS (n 12) eighth preambulatory paragraph (emphasis in the original). 
577 Guyana v Suriname (n 165) para 269.  
578 ibid. 
579 ‘Rejoinder of the Republic of Suriname: Volume I’ (PCA, 1 September 2006) para 4. 10 (footnotes 
omitted) <https://pcacases.com/web/sendAttach/1206> (accessed 12 April 2025). 
580 Guyana v Suriname (n 165) para 269. Despite the length at which the use of force issue is discussed, 
‘Article 301’ appears only once in the award while noting Suriname’s arguments.  
581 Arctic Sunrise (n 553) para 3. 
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Netherlands argued that Russia’s conduct violated its obligations under UNCLOS, 
including under Articles 56(2), 58(1) and 58(2), and under customary international 
law.582 Russia did not participate in the proceedings.583  

In its pleadings, the Netherlands also alleged breaches of the International Covenant 
on Civil and Political Rights (ICCPR), including Articles 9 and 12(2)the rights to 
liberty and security and to leave a country, respectively.584 It argued that the Tribunal 
should have found that the ICCPR provisions had been violated on the basis of renvoi, 
by invoking Article 58(2) of UNCLOS, which provided for the application of ‘other rules 
of international law’ in the exclusive economic zone.585 Alternatively, the Netherlands 
maintained that the interpretation and application of UNCLOS could involve recourse 
to ICCPR provisions.586 These are distinct legal approaches: the first would permit the 
Tribunal to adjudicate a breach of the ICCPR as such, while the second would use the 
ICCPR as context for determining a breach of UNCLOS.  

The Tribunal found that it lacked jurisdiction to decide a breach of the ICCPR, since:  

Article 293(1) does not extend the jurisdiction of a tribunal. Rather, it ensures that, in 
exercising its jurisdiction under the Convention, a tribunal can give full effect to the 
provisions of the Convention. For this purpose, some provisions of the Convention 
directly incorporate other rules of international law.587 

The Tribunal highlighted instances where Article 293(1) could be used to interpret and 
apply UNCLOS provisions, such as by resorting to secondary rules of international law 
on State responsibility or treaty interpretation. 588  In terms of primary norms, the 
Tribunal noted: 

Article 293 is not, however, a means to obtain a determination that some treaty other 
than the Convention has been violated, unless that treaty is otherwise a source of 
jurisdiction, or unless the treaty otherwise directly applies pursuant to the 
Convention.589 

As an example of the second scenarioi.e. using renvoi clausesthe Tribunal cited 
Article 301 of UNCLOS, which incorporated the prohibition of the threat or use of force 
in the law of the sea context.590 It also referred to M/V “Saiga” (No 2) as an instance 
of using customary international law applicable to the arrest of vessels to interpret and 
apply ‘some broadly worded or general provisions’ of UNCLOS.591 However, this 

 

582 ibid paras 4, 401(C–E). 
583 ibid para 7. 
584 ibid para 140. 
585 ibid para 194. 
586 ibid paras 193–195. 
587 Arctic Sunrise (n 553) para 188 (footnotes omitted) (emphasis added). 
588 ibid para 190. 
589 ibid para 192 (footnotes omitted) (emphasis added). 
590 ibid para 192 (in particular, the example of art 301 in footnote 185). 
591 ibid para 191.  
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reference was misplaced: the finding in M/V “Saiga” (No 2) did not consider any 
breaches of an UNCLOS provision in that finding.592  

Ultimately, the Arctic Sunrise Tribunal held: 

In determining the claims by the Netherlands in relation to the interpretation and 
application of the Convention, the Tribunal may, therefore, pursuant to Article 293, 
have regard to the extent necessary to rules of customary international law, including 
international human rights standards, not incompatible with the Convention, in order to 
assist in the interpretation and application of the Convention’s provisions that authorise 
the arrest or detention of a vessel and persons. This Tribunal does not consider that it 
has jurisdiction to apply directly provisions such as Articles 9 and 12(2) of the ICCPR 
or to determine breaches of such provisions.593 

It also stressed:  

This would be to interpret the relevant Convention provisions by reference to relevant 
context. This is not, however, the same as, nor does it require, a determination of 
whether there has been a breach of Articles 9 and 12(2) of the ICCPR as such. That 
treaty has its own enforcement regime and it is not for this Tribunal to act as a 
substitute for that regime.594 

The Tribunal’s delineation of responsibilities between different treaty-based forums for 
examining violations is noteworthy.  

In the research team’s view, Arctic Sunrise reflects a more coherent approach than 
Guyana v Suriname. It better reflects the distinction between the consequences of 
Article 288(1), as the compromissory clause, and Article 293(1), as an applicable law 
provision allowing UNCLOS tribunals to use external norms to effectively settle 
disputes over the interpretation and application of UNCLOS.  

In summary, Arctic Sunrise illustrates these possible scenarios regarding an UNCLOS 
tribunal’s ability to refer to external rules:  

1. the tribunal lacks jurisdiction to decide an external issue as a self-standing 
claim; 

2. the tribunal has jurisdiction via a treaty other than UNCLOS to decide the issue 
as a self-standing claim; or 

3. the tribunal lacks jurisdiction to decide a self-standing breach of another treaty 
but may use its provisions to interpret and apply UNCLOS provisions to the 
extent necessary as a matter of applicable law. 

Similarly, the South China Sea arbitration confirms that a tribunal may use external 
rules as applicable law in limited circumstances. The case involved not only a mixed 
dispute potentially implicating sovereignty issues, but also facts which, according to 
the South China Sea Tribunal, gave rise to disputes under both UNCLOS and the 
Convention on Biological Diversity (CBD). The Annex VII Tribunal found that it had 

 

592 See discussion under ‘The Absence of an Objection to Subject-Matter Jurisdiction’ in Section 3.2.1. 
593 Arctic Sunrise (n 553) para 198 (emphasis added). 
594 ibid para 197 (emphasis added). 
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jurisdiction only with respect to UNCLOS.595 On the merits, however, the Tribunal 
relied on the contents of the CBD to interpret China’s obligations under Article 194 
concerning ‘rare or fragile ecosystems’ and the marine environment.596 This reflected 
the third scenario foreseen in Arctic Sunrisethe interpretation of UNCLOS provisions 
in light of other treaties. 

Following these cases, ITLOS had the opportunity to consider self-standing claims of 
international human rights breaches in M/V “Norstar” (Panama v Italy).597 The case 
concerned Italy’s arrest and detention of an oil tanker flying Panama’s flag.598 Panama 
alleged that these actions constituted human rights violations.599 Citing M/V “Saiga” 
(No 2), Panama argued that Article 293(1) of UNCLOS allowed ITLOS to ‘take into 
consideration human rights aspects, in particular procedural rights’, including the rights 
to freedom of movement and property.600 In contrast, Italy relied on Arctic Sunrise, 
arguing that ITLOS lacked jurisdiction to determine a breach of human rights 
independently of UNCLOS.601  

ITLOS noted both parties’ arguments before observing that it was not required to 
decide the claims because: 

[W]hile Panama, in the course of the written proceedings, extensively argued its claims 
regarding human rights violations by Italy, it did not, however, include those claims in 
its final submissions. The Tribunal, therefore, is not required to address those 
claims.602 

In other words, ITLOS did not consider it necessary to clarify its jurisdiction over the 
human rights claims. It inferred from Panama’s decision not to include these claims in 
its final submissions that Panama was not asking for a ruling on these matters.  

Panama’s memorial included a specific reference to human rights, alleging that Italy 
had breached ‘other rules of international law, such as those that protect the human 
rights and fundamental freedoms of the persons involved in the operation of the M/V 
Norstar’.603 In its final submissions, Panama claimed in relevant part that: 

[B]y knowingly and intentionally maintaining the arrest of the M/V “Norstar” and 
indefinitely exercising its criminal jurisdiction and the application of its customs laws to 

 

595 South China Sea Merits (n 78) para 159.  
596 ibid para 945. 
597 M/V “Norstar” (Panama v Italy) (Judgment) [2019] ITLOS Rep 10, paras 139–140. 
598 ibid paras 64–65. 
599  ‘Memorial of Panama’ (ITLOS, 11 April 2017) para 133 (emphasis added) 
<https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.25/Merits_published/C25_Memorial_
Panama.pdf> (accessed 12 April 2025). 
600 ibid para 132. 
601  ‘Counter-Memorial of Italy: Volume I’ (ITLOS, 11 October 2017) paras 215–225 
<https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.25/Merits_published/C25_Counter_M
emorial_Italy.pdf> (accessed 12 April 2025). 
602 M/V “Norstar” (n 597) para 146. 
603  ‘Memorial of Panama’ (ITLOS, 11 April 2017) para 260 
<https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.25/Merits_published/C25_Memorial_
Panama.pdf> (accessed 12 April 2025).  
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the bunkering activities it carried out on the high seas, Italy acted contrary to 
international law.604 

One may argue that Panama’s use of the phrase ‘contrary to international law’, rather 
than ‘contrary to UNCLOS’, was broad enough to encompass claims of human rights 
breaches. 605  However, after finding that it was not required to address these 
arguments or the question of its jurisdiction over them, ITLOS further stated: 

The Tribunal, nonetheless, finds it opportune, in the circumstances of the present case, 
to make a point of a general nature. The Tribunal is of the view that a distinction must 
be made between the question of its jurisdiction, on the one hand, and the applicable 
law, on the other. The Tribunal notes, in this regard, that article 293 of the Convention 
on applicable law may not be used to extend the jurisdiction of the Tribunal.606 

This statement implies that ITLOS was unpersuaded by Panama’s reliance on M/V 
“Saiga” (No 2) to argue that Article 293(1)the applicable law provisioncould 
expand the Tribunal’s jurisdiction under UNCLOS. Had Panama included the external 
issues in its final submissions, ITLOS would have found that it lacked jurisdiction. In 
this light, the Guyana v Suriname award stands as a notable outlier.  

ii. The ITLOS Climate Change Advisory Opinion 

The analysis here considers ITLOS’ Advisory Opinion in the Request for an Advisory 
Opinion submitted by the Commission of Small Island States on Climate Change and 
International Law (ITLOS Climate Change Advisory Opinion).607 The request sought 
clarification on the ‘specific obligations of States Parties’ to UNCLOS, ‘including under 
Part XII’, regarding anthropogenic greenhouse gas emissions. 608  This raised the 
question: to what extent could ITLOS refer to external treaties in answering this 
request?  

A wide range of treaties address aspects of climate change. Some do so directly, 
notably the UN Framework Convention on Climate Change (UNFCCC) and the Paris 
Agreement. Others do so indirectly, including the CBD and the ICCPR.609 In advisory 
proceedings, the forum provides a non-binding opinion on a legal question referred to 
it. It does not and cannot settle a dispute through an advisory process. Consequently, 
the ITLOS Climate Change Advisory Opinion does not fall within the category of mixed 
disputes used in this report.610 Nonetheless, many States in their submissions as well 
as ITLOS itself in its Advisory Opinion commented on the extent to which external 
rules found in treaties external to UNCLOS could be considered in answering the 

 

604  ‘Final Submissions of Panama’ (ITLOS, 14 September 2018) (emphasis added) 
<https://www.itlos.org/fileadmin/itlos/documents/cases/case_no.25/case_no_25_merits/C25_Final_Su
bmisions_Panama.pdf> (accessed 12 April 2025).  
605 It is worth noting, by contrast, that the Netherlands’ human rights claims were included in its final 
submissions in Arctic Sunrise (n 553) para 140. 
606 M/V “Norstar” (n 597) para 136. 
607 Request for an Advisory Opinion submitted by the Commission of Small Island States on Climate 
Change and International Law (Advisory Opinion) (2024) ITLOS Case No 31.  
608 ibid paras 3, 102.  
609 ibid paras 128–137. 
610 Contrast with the definition in Section 1.1 of this report.  
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questions posed.611 ITLOS’ findings and State submissions may prove relevant in 
future mixed disputes under UNCLOS, including regarding Part XII.612  

Depending on the extent to which ITLOS considered Part XII to incorporate external 
treaties, its Advisory Opinion could pave the way for contentious proceedings, 
potentially giving rise to mixed disputes involving obligations under the UNFCCC or 
other external rules.613 The majority of States agreed that ITLOS was not competent 
to make independent findings on external treaties. This was apparent from the scope 
of the request, which focused on ‘specific obligations of States Parties to UNCLOS’. 
However, they accepted that ITLOS could refer to external treaties when interpreting 
and applying relevant UNCLOS provisions, in accordance with Article 293(1) of 
UNCLOS and Article 31(3)(c) of the VCLT.614  

This raised the question: where does one draw the line between making an 
independent finding on external rules and using external rules for interpreting and 
applying UNCLOS?  

Relying on previous cases, including Arctic Sunrise, South China Sea and M/V 
“Norstar”, some States addressed this question by highlighting the implications of 
renvoi clauses.615 For example, the violation of an accused’s human rights could 
simultaneously breach Article 230(3) of UNCLOS, which requires that the ‘recognized 
rights of the accused shall be observed’.616 In this sense, the provision could act as a 

 

611  Request for Advisory Opinion submitted by the Sub-Regional Fisheries Commission (Advisory 
Opinion) [2015] ITLOS Rep 4 paras 59, 60, 67, 84–89. See also Written Statement of France (16 June 
2023) para 18; International Tribunal for the Law of the Sea: Rules of the Tribunal (17 March 2009) 
ITLOS/8, art 138(1). For ease of reading, the citations to written submissions do not include the title of 
the ITLOS Climate Change Opinion. All written and oral statements cited in this subsection should be 
assumed as having been made over the course of the same proceedings and are accessible at ITLOS, 
Request for an Advisory Opinion submitted by the Commission of Small Island States on Climate 
Change and International Law <https://www.itlos.org/en/main/cases/list-of-cases/request-for-an-
advisory-opinion-submitted-by-the-commission-of-small-island-states-on-climate-change-and-
international-law-request-for-advisory-opinion-submitted-to-the-tribunal/> (accessed 12 April 2025). 
612 Alan Boyle, ‘Law of the Sea Perspectives on Climate Change' in David Freestone (ed), The Law of 
the Sea Convention at 30: Successes, Challenges and New Agendas (Martinus Nijhoff 2013) 157. 
613  See generally Bastian Klerk, ‘The ITLOS Advisory Opinion on Climate Change: Revisiting the 
rRlationship between the United Nations Convention on the Law of the Sea and the Paris Agreement’ 
(2025) 34 Review of European, Comparative, and International Environmental Law 181, 191; Seokwoo 
Lee and Lowell Bautista, ‘Part XII of the United Nations Convention on the Law of the Sea and the Duty 
to Mitigate against Climate Change: Making out a Claim, Causation, and Related Issues’ (2018) 45 
Ecology Law Quarterly 144. 
614 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 
1980) 1155 UNTS 331; Written Statement of France (16 June 2023) paras 31–35; Written Statement of 
the Republic of Rwanda (17 June 2023) paras 77–84; Written Statement of the United Kingdom (16 
June 2023) para 52; Verbatim Record (13 September 2023) ITLOS/PV.23/C31/5/Rev.1 (Germany) 24 
(lines 4–28); Written Statement of the Republic of Nauru (15 June 2023) paras 24–32. 
615  Written Statement of the Federal Republic of Germany (14 June 2023) paras 37–38; Verbatim 
Record (19 September 2023) ITLOS/PV.23/C31/13/Rev.1 (Singapore) 10–11; Written Statement of the 
Republic of Rwanda (17 June 2023) paras 77–84, 177–178, 238; Verbatim Record (13 September 
2023) ITLOS/PV.23/C31/5/Rev.1 (Germany) 21 (lines 10–20); Verbatim Record (14 September 2023) 
ITLOS/PV.23/C31/8/Rev.1 (Guatemala) 9 (lines 35–39). 
616 Verbatim Record (19 September 2023) ITLOS/PV.23/C31/13/Rev.1 (Singapore) 10 (lines 39–44). 



109Mixed Disputes in the Law of the Sea 

 109 

renvoi to certain human rights standards, thereby allowing UNCLOS tribunals to 
interpret and apply the ICCPR where necessary to settle a claim under that provision. 

Some States proposed that compliance with the UNFCCC and the Paris Agreement 
could, as such, demonstrate compliance with UNCLOS.617 If so, future disputes under 
UNCLOS could involve litigating these external treaties under the framework of 
UNCLOS. As emphasised by some States, the wording of each relevant provision 
would determine whether it was a renvoi clause and the extent to which it incorporated 
external rules.618  

ITLOS unanimously held that it could refer to external treatiesincluding the UNFCCC, 
the Paris Agreement and the CBDonly insofar as necessary for interpreting and 
applying UNCLOS provisions.619 Although ITLOS acknowledged that climate change 
raises ‘human rights concerns’,620 it did not address human rights treaties. It found that 
these instruments were not relevant to the questions before it. To consider them would 
have involved making independent findings beyond its subject-matter jurisdiction.  

In sum, while several external rules were relevant in interpreting and applying 
UNCLOS, ITLOS preserved the autonomous legal character of UNCLOS. It found that 
a State may comply with its obligations under UNFCCC and the Paris Agreement yet 
still violate UNCLOS.621 As such, if disputes arising under Part XII of UNCLOS are 
litigated by Article 288(1), UNCLOS tribunals will not have jurisdiction to determine 
breaches of external rules.  

Finally, Section 3.2.3 turns to whether an UNCLOS tribunal may consider an external 
issue not as a self-standing claim, but as a prerequisite to resolving an UNCLOS 
dispute.622  

 

617 On this topic, see Verbatim Record (12 September 2023) ITLOS/PV.23/C31/4/Rev.1 (Commission 
of Small Island States on Climate Change and International Law) 28–29; Written Statement of the 
Republic of Rwanda (17 June 2023) paras 246–252; Verbatim Record (25 September 2023) 
ITLOS/PV.23/C31/18/Rev.1 (United Kingdom) 38–39; Verbatim Record (14 September 2023) 
ITLOS/PV.23/C31/8/Rev.1 (Guatemala) 9 (lines 15–39); Written Statement of France (16 June 2023) 
paras 31–45; Written Statement of the Portuguese Republic Submitted to the International Tribunal for 
the Law of the Sea (16 June 2023) para 19. 
618  Verbatim Record (14 September 2023) ITLOS/PV.23/C31/8/Rev.1 (Guatemala) 9 (lines 15–39); 
Written Statement of France (16 June 2023) paras 31–45; Written Statement of the Portuguese 
Republic Submitted to the International Tribunal for the Law of the Sea (16 June 2023) para 19. 
619 ITLOS Climate Change Advisory Opinion (n 607) para 137. For an overview of the Advisory Opinion, 
see Renatus Otto Franz Derler, ‘Forging a Synergistic Path: Tackling Climate Change through UNCLOS 
and Beyond’ (Cambridge International Law Journal Blog, 22 May 2024) 
<https://cilj.co.uk/2024/05/22/forging-a-synergistic-path-tackling-climate-change-through-unclos-and-
beyond/> (accessed 13 April 2025).  
620 ITLOS Climate Change Advisory Opinion (n 607) para 66. 
621 ibid paras 220–224. 
622 See discussion under 'Critiquing the ‘Relative Weight’ Assessment’ in Section 3.1.7. 
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3.2.3. The Incidental Jurisdiction Test: Unresolved Issues 

The question addressed here is whether, and to what extent, UNCLOS tribunals may 
incidentally decide an external issue in circumstances where resolving this issue is a 
‘necessary’ step toward determining an internal, UNCLOS-based claim. 

The case most closely associated with this question is Enrica Lexie Incident. An Annex 
VII Tribunal, by a 3:2 majority, upheld its jurisdiction over the customary international 
law issue of the immunity of Italian State officials.623 As the following discussion, 
notably the dissenting opinions of Judges Rao and Robinson, demonstrates, the 
majority applied a test not of ‘necessity’ (i.e. the external issue being a prerequisite to 
deciding the internal issue), but rather of ‘expediency’ (i.e. satisfactorily resolving the 
dispute, as understood by the Tribunal).624  

In this case, a commercial vessel, named ‘Enrica Lexie’, was passing by India’s 
exclusive economic zone when Italian marines stationed onboard fired upon an Indian 
craft, which they suspected to be a pirate ship. India argued, and the Tribunal 
ultimately agreed on the merits, that it was a fishing boat.625 Two Indian nationals were 
killed.626 India initiated criminal proceedings following the incident. Once the vessel 
docked and the marines disembarked on Indian territory, they were arrested and 
detained on murder charges, leading to a criminal trial.627  

At the time of the arrest and during various stages of the domestic proceedings, the 
marines and Italy invoked their immunity as State officials, asserting that they were 
subject only to the parallel ongoing investigations in Italy.628 Italy instituted the Annex 
VII arbitration proceedings, seeking to terminate India’s criminal proceedings.629  

In its final submissions, Italy raised the following relevant claim:  

By asserting and continuing to exercise its criminal jurisdiction over Chief Master 
Sergeant Massimiliano Latorre and Sergeant Salvatore Girone, India is in violation of 
its obligation to respect the immunity of the Marines as Italian State officials exercising 
official functions, in breach of Articles 2(3), 56(2), 58(2) and 100 of UNCLOS.630 

The qualification marked by the phrase ‘in breach of’ is key. As the dissenting judges 
in Chagos MPA suggested, an UNCLOS tribunal may determine an external issue 
(here, the immunity of Italy’s State officials under customary international law) if doing 
so is necessary to decide a claim based on UNCLOS (here, the four UNCLOS 

 

623  Enrica Lexie Incident (n 56).  
624 The juxtaposition drawn here between ‘necessity’ and ‘expediency’ is inspired by the typology offered 
by Tim Clark in critiquing the ICJ’s functional necessity test under the law of international organizations 
in Tim Clark, ‘The Teleological Turn in the Law of International Organizations’ (2021) 70 International 
and Comparative Law Quarterly 553.  
625 Enrica Lexie Incident (n 56) paras 3–4, 1043, 1087. 
626 ibid para 1043. 
627 ibid paras 159, 179, 195–216. 
628 ibid paras 195, 205, 209. 
629 ibid para 1. 
630 ibid para 75 (emphasis added). 
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provisions quoted above by Italy).631 In its final submission, Italy did not frame its claim 
as a self-standing breach of customary international law on the immunity of State 
officials. Rather, it argued a violation of UNCLOS, the determination of which required 
a prior decision on the immunity question.  

The Tribunal made two important initial findings. First, in interpreting Article 92(1) of 
UNCLOS, it held that both Italy and India were entitled to exercise flag State 
jurisdiction over the incident.632 Their jurisdiction was deemed ‘concurrent’ due to the 
application of the territoriality principle: although the offence ‘commenced on board’ 
an Italian vessel, it was ‘completed on board’ an Indian vessel.633  

Italy’s second argument was that, even assuming India had jurisdiction over the 
incident, it could not exercise it in light of the immunity of foreign State officials.634 Here, 
Italy’s recourse to the customary international law on immunity hinged on four 
UNCLOS provisions: Articles 2(3), 56(2), 58(2) and 100. Italy claimed that these 
provisions acted as renvoi through their wide reference to ‘other rules of international 
law’, ‘the rights and duties of other States’ and ‘other pertinent rules of international 
law’.635  

However, the Tribunal found that none of these provisions were applicable to the facts 
of the case, which pertained to incidents in the territorial sea, whereas the arrest, 
detention and criminal proceedings of the marines occurred on Indian land territory.636 
Therefore, Italy’s claim of immunity could not be grounded in UNCLOS. This was no 
longer a matter of interpreting or applying UNCLOS with reference to external law. 
Instead, if the Tribunal had proceeded to decide the issue, this would amount to a self-
contained finding on immunity under customary international law.  

Judge Rao noted that the Tribunal should have ended its analysis at this point.637 He 
argued that two severable disputes existed: the first, regulated by UNCLOS, 
concerned which State was entitled to exercise flag State jurisdiction, and the second 
related to whether the exercise of such jurisdiction by one State would contravene the 
immunity of foreign State officials under customary international law.638  

The majority, however, considered ‘whether the issue of the entitlement to exercise 
jurisdiction over the incident of 15 February 2012 could be satisfactorily answered 
without addressing the question of the immunity of the Marines’.639 Noting the nature 
of immunity as a bar to the valid exercise of jurisdiction, it observed: 

Whether that exception applies in the present case is a question that forms an integral 
part of the Arbitral Tribunal’s task to determine which Party may exercise jurisdiction 

 

631  Chagos MPA Award (n 62) Dissenting Opinion of Judge Rao, paras 31, 34–36; ibid, Dissenting 
Opinion of Judge Robinson paras 44, 47, 54. 
632 Enrica Lexie Incident (n 56) paras 366–368. 
633 ibid para 367. 
634 ibid para 223. 
635 ibid para 762. 
636 ibid paras 482, 489, 495, 505, 536, 657, 730. 
637 Chagos MPA Award (n 62) Dissenting Opinion of Judge Rao, paras 24–27. 
638 ibid para 39. 
639 Enrica Lexie Incident (n 56) para 805 (emphasis added). 
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over the Marines. The Arbitral Tribunal could not provide a complete answer to the 
question as to which Party may exercise jurisdiction without incidentally examining 
whether the Marines enjoy immunity.640 

It concluded:  

The Arbitral Tribunal finds that examining the issue of the immunity of the Marines is 
an incidental question that necessarily presents itself in the application of the 
Convention in respect of the dispute before it, namely which Party is entitled to exercise 
jurisdiction over the incident of 15 February 2012 involving the “Enrica Lexie” and the 
“St. Antony”.641 

The Tribunal acknowledged that ‘the Convention may not provide a basis for 
entertaining an independent immunity claim under general international law’. 
Nonetheless, it held that it could address the immunity issue because it ‘necessarily 
arises as an incidental question’.642 On the merits, it found that India was precluded 
from exercising its jurisdiction because of the marines’ immunity.643 It included this 
conclusion as an independent finding in the dispositif.644 

Judge Robinson, dissenting, highlighted that this marked a departure from the 
approaches of UNCLOS tribunals faced with mixed disputes in Chagos MPA, South 
China Sea and Coastal State Rights. Unlike those cases, the Tribunal did not test 
whether the immunity issue concerned the interpretation or application of UNCLOS 
under Article 288(1). It did not examine either the ‘relative weight’ of the immunity issue 
under customary international law compared with the flag State jurisdiction issue under 
UNCLOS.645 Judge Robinson argued that there was no ‘internal’ or ‘external’ issue 
here. Rather, there was a single dispute: immunity was ‘a common short-hand phrase 
for immunity from jurisdiction’. 646  A ‘claim to immunity is therefore, definitionally 
incapable of being independent’ from the issue of jurisdiction.647 In his words:  

There is no main issue in this case; there is no incidental issue in this case. Rather, there 
is one issue: the question of the Indian exercise of criminal jurisdiction over the marines in 
the face of their claim to immunity therefrom.648 

Whereas Judge Rao believed that the Tribunal should have stopped after finding that 
both States had concurrent flag State jurisdiction under UNCLOS, Judge Robinson 
maintained that the Tribunal lacked jurisdiction over the entire dispute. Although 
differing in their approaches, both dissenting opinions reflect the lack of nuance in the 
majority’s assertion of jurisdiction. As the quotes above show, the Tribunal sought to 
‘satisfactorily’ resolve the case by providing a ‘complete answer’including a self-

 

640 ibid para 808 (emphasis added). 
641 ibid para 811 (emphasis added). 
642 ibid para 809 (emphasis added). 
643 ibid para 874. 
644 ibid paras 1094.A.5, 1094.B.2.  
645 Chagos MPA Award (n 62) Dissenting Opinion of Judge Robinson, paras 46–47. 
646 ibid para 34, quoting the observation in Arrest Warrant of 11 April 2000 (Democratic Republic of the 
Congo v Belgium) (Jurisdiction and Admissibility) [2002] ICJ Rep 3 (Joint Separate Opinion of Judges 
Higgins, Koojimans and Buergenthal) 63, para 3. 
647 ibid. 
648 Chagos MPA Award (n 62) Dissenting Opinion of Judge Robinson, para 41 (emphasis added). 
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contained finding on immunity under customary international law. This is despite the 
fact that Italy’s final submission (claim) raised the immunity issue only as a prerequisite 
to demonstrating that India’s actions breached four UNCLOS provisions, which the 
majority found were inapplicable.  

Two conclusions emerge from the Enrica Lexie Incident award:  

1. In principle, the Tribunal asserted its ‘incidental jurisdiction’ over an external 
issue, to the extent that this issue was a prerequisite to determining an 
UNCLOS issue. 

2. In practice, the Tribunal applied a broader test, which asked whether it could 
‘satisfactorily’ resolve the dispute, characterised in expansive terms as 
including the immunity question, even when no operative UNCLOS provision 
applied. 

It is unclear why the Tribunal did not engage with previous jurisprudence. Had it 
applied the severability test from South China Sea, it may have excluded the immunity 
question, as Judge Rao advocated. Had it followed Coastal State Rights, it could have 
declined jurisdiction over the dispute as a whole, insofar as the external issue was a 
prerequisite. Alternatively, applying the Chagos MPA dictum on ‘relative weight’, it 
could have assessed which issue had greater importance: the relevant UNCLOS issue 
or the immunity question.  

Interestingly, even if the Tribunal had adopted the relatively jurisdiction-friendly dissent 
in Chagos MPA, it would nonetheless have had to decline jurisdiction. This is because 
the majority seemed to understand Italy’s claims, not just their supporting reasoning, 
as implicating the immunity issue.649  

The Tribunal was entitled to disagree with this case law. Yet it did not engage with any 
of it. It has been suggested that the Tribunal’s reliance on ‘incidental jurisdiction’ was 
less problematic here because its determination had no ‘knock-on’ effects beyond the 
facts of the case.650 Only future cases will show whether UNCLOS tribunals will use 
the incidental jurisdiction doctrine againand with more coherence and consistency.  

3.3. CONCLUSIONS 

This section synthesises the key findings from this chapter, organised under 
sovereignty disputes (3.3.1) and other external issues (3.3.2). 

3.3.1. Mixed Disputes Implicating Sovereignty  

First, sovereignty issues have arisen in law of the sea cases brought on a range of 
jurisdictional bases, including Special Agreements, reciprocally applicable optional 
clause declarations at the ICJ and compromissory clauses, including both broad 
provisions, like Article XXXI of the Pact of Bogota, and those with a subject-matter 

 

649 See discussion under ‘Critiquing the ‘Relative Weight’ Assessment’ in Section 3.1.7. 
650 James Gerard Devaney and Hoon Cho, ‘The Proper Role of the Doctrine of Incidental Questions in 
International Adjudication’ (2025) 16 Journal of International Dispute Settlement 1, 16–18. 
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limitation, such as Article 288(1) of UNCLOS. No State has submitted to date a 
sovereignty dispute in the law of the sea context to an UNCLOS Tribunal through a 
Special Agreement. However, such disputes have come before the ICJ (outside 
UNCLOS’ compulsory dispute settlement framework) and in ad hoc arbitrations, such 
as between Eritrea/Yemen and Slovenia/Croatia.  

Second, the jurisprudence of UNCLOS tribunals, particularly in Chagos MPA, South 
China Sea, Coastal State Rights and Mauritius/Maldives, has consistently affirmed 
that a sovereignty claim does not concern the interpretation or application of UNCLOS 
and, thus, falls outside the scope of its compulsory dispute settlement provision. 

Third, forums have contemplated two approaches to conclude that no mixed dispute 
existed because the case did not implicate a sovereignty dispute. The first and more 
controversial approach is to assess the ‘plausibility’ of a State’s claim to sovereignty 
as a condition for a ‘dispute’ to arise under international law. The Coastal State Rights 
Annex VII Tribunal rejected this test. Meanwhile, the ITLOS Special Chamber in 
Mauritius/Maldives found that a sovereignty dispute had ceased to exist because the 
UK’s sovereignty claim had become, in effect, implausible following the ICJ’s Chagos 
Advisory Opinion. 651  The ICJ in Territorial and Maritime Dispute (Nicaragua v 
Colombia) underscored that a ‘mere assertion’ of sovereignty was insufficient where 
the dispute had otherwise been settled. 652  The second, and less controversial, 
approach is to apply the severability test, most prominently associated with South 
China Sea. Under this test, the tribunal may proceed to determine the UNCLOS 
dispute because this does not require deciding on the sovereignty dispute.  

Fourth, difficulties arise where a decision on sovereignty is a prerequisite to resolving 
the law of the sea issue. This is particularly problematic under UNCLOS compulsory 
dispute settlement: under Article 288(1), the dispute must concern the interpretation 
or application of UNCLOS. Two Annex VII Tribunals have addressed this situation thus 
far: Chagos MPA and Coastal State Rights. Article 298(1)(a)(i) allows States to opt out 
of mandatory conciliation in delimitation disputes implicating sovereignty disputes. In 
these cases, the applicant States argued that, via an a contrario reading, the provision 
implied the jurisdiction of tribunals over preliminary questions of sovereignty. Both 
tribunals rejected this interpretation.  

Fifth, there are differing views on whether and when UNCLOS tribunals may determine 
a sovereignty issue to resolve a claim over the interpretation or application of UNCLOS. 
While both the Chagos MPA and the Coastal State Rights held that they lacked 
jurisdiction over the mixed sovereignty dispute, their reasoning diverged. The Coastal 
State Rights Tribunal categorically declined jurisdiction over claims where a 
sovereignty decision was a prerequisite. By contrast, the Chagos MPA Annex VII 
Tribunal opted for a characterisation approach, and suggested that a tribunal may 
determine a minor sovereignty issue when the UNCLOS dispute had ‘relative weight’ 
compared to the sovereignty issue.653  

 

651 Mauritius/Maldives (n 105) paras 243–246. 
652 Nicaragua v Colombia Preliminary Objections (n 365) para 138. 
653 Chagos MPA Award (n 62) para 211. 
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The Chagos MPA award was the first and only instance where a forum compared the 
relative weighti.e. the importanceof two intertwined internal and external issues to 
determine its jurisdiction. The Tribunal said that this reflected previous ICJ 
jurisprudence on ‘characterising’ the subject-matter of a dispute. However, as the 
preceding analysis in Section 3.1.7 indicates, the Tribunal’s citations might have been 
misplaced. Both Chagos MPA and South China Sea focused on the applicant State’s 
‘object’ in instituting the proceedings as a relevant factor in this assessment, although 
the Coastal State Rights Tribunal rejected this as immaterial. 

Sixth, the Chagos MPA Annex VII Tribunal suggested in passing that an UNCLOS 
issue could, hypothetically, be more important than a ‘minor issue’ of territorial 
sovereignty, without providing further elaboration. 654  No forum or State has ever 
characterised a sovereignty claim as ‘minor’, and certainly not to find or exclude 
jurisdiction over this claim. References to ‘minor’ features in previous cases have 
mostly arisen in the context of maritime delimitation, relating to the physical 
characteristics of certain maritime features, rather than to sovereignty disputes as 
such. Future tribunals should refrain from characterising a dispute as ‘minor’, given 
the excessive subjectivity and ad hoc nature of such a value judgment, and to avoid 
undermining the importance that States attach to questions of territorial sovereignty. 

Seventh, and finally, the joint dissent in Chagos MPA proposed distinguishing between 
the claims of an applicant (the UNCLOS issue) and the determination of sovereignty 
underpinning the State’s reasoning behind those claims (the external issue). In their 
view, only findings on the former would be binding. This approach could provide a 
route for a tribunal to adjudicate the mixed dispute as a whole. It has not, however, 
been developed in subsequent jurisprudence.  

While these findings were specific to sovereignty disputes, they hold broader 
implications for mixed disputes involving other external issues. Annex VII Tribunals 
and ITLOS could have engaged with the sovereignty case law in Arctic Sunrise, M/V 
“Norstar” and Enrica Lexie Incident, but they did not do so. The dissenting judges in 
the Enrica Lexie Incident criticised the majority’s failure to consider previous 
jurisprudence on sovereignty. Going forward, UNCLOS tribunals confronted with 
mixed disputeswhether sovereignty-related or otherwiseshould clearly and 
cogently engage with this body of case law.  

The key ratios from every mixed sovereignty-maritime dispute under UNCLOS, 
considered in the present report, are tabulated below, in chronological order, reflecting 
their jurisdiction over the internal and external issues respectively.  

 

 

 

 

654 ibid para 221. 



116 Mixed Disputes in the Law of the Sea 117Mixed Disputes in the Law of the Sea 

 116 

MIXED SOVEREIGNTY-MARITIME DISPUTES  

No Case UNCLOS 
issue  

Sovereignty  
issue 

Reasoning 

1 Chagos MPA Not decided Not decided The sovereignty issue was 
more important than the 

UNCLOS issue, making it the 
‘real issue’ in the case. 

2 South China Sea Decided Not decided For deciding the UNCLOS 
issue, there was no need to 

decide the sovereignty issue. 
3 Coastal State 

Rights 
Not decided Not decided The sovereignty issue was a 

prerequisite to deciding the 
UNCLOS issues. 

4 Mauritius/Maldives Decided Not decided Noted there was no 
sovereignty dispute. The ICJ’s 

‘authoritative’ Chagos 
Advisory Opinion meant that 

the UK’s sovereignty was 
nothing more than ‘a mere 

assertion’. 
Table 1: Mixed Sovereignty-Maritime Disputes 

3.3.2. Mixed Disputes concerning Other Issues 

First, as evidenced in M/V “Saiga” (No 2), where a State raises a claim concerning 
rules external to UNCLOS, an UNCLOS tribunal may opt not to scrutinise its 
jurisdiction ratione materiae in the absence of an objection from the respondent State. 
Whether or not the lack of an objection to jurisdiction implies a State’s consent to 
adjudication, the case will likely proceed to the merits if that State fails to object. 
Conversely, in M/V “Norstar”, ITLOS held that it was not called upon to address 
Panama’s self-standing human rights claims as they were not formally included in its 
final submissions. These cases illustrate the need for parties to communicate clearly 
their positions on external issues.  

Second, the Guyana v Suriname Annex VII Tribunal used Article 293(1) of 
UNCLOSits applicable law provisionas a jurisdictional basis for determining a self-
standing claim concerning the prohibition of the use of force. It cited M/V “Saiga” (No 
2) in support. The Annex VII Tribunal in Arctic Sunrise adopted the more defensible 
position by holding that Article 293(1) merely permits UNCLOS tribunals to effectively 
decide claims concerning the interpretation or application of UNCLOS. Here, the 
Tribunal found it lacked jurisdiction over a self-standing claim of a breach of the ICCPR. 
M/V “Norstar” affirmed the general proposition in Arctic Sunrise. Many States 
endorsed the difference between jurisdiction ratione materiae and applicable law in 
the context of Part XII of UNCLOS during the proceedings for the ITLOS Climate 
Change Advisory Opinion. 

Third, where a norm exists both in UNCLOS and other treaties or under customary 
international law, a claim alleging a violation of this norm will be seen as concerning 
the interpretation or application of the norm if it is ‘incorporated’ under UNCLOS. 
Provisions of this nature are known as renvoi clauses. The Arctic Sunrise Tribunal 
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cited Article 301 of UNCLOS, which integrated the prohibition of the use of force in the 
law of the sea context, as one such example.  

The ITLOS Climate Change Advisory Opinion illustrates the importance of closely 
examining the content of a given UNCLOS provision. States and, ultimately, ITLOS 
emphasised that such scrutiny is essential to determine whether a provision 
constitutes a renvoi and to assess the extent to which it incorporates external rules. 
For example, Article 230 may be breached directly through violations of an accused’s 
human rights. This interpretative approach could be relevant to future mixed disputes 
implicating Part XII as well as external treaties, such as the UNFCCC and the Paris 
Agreement.  

Finally, on an incidentally arising external issue, Enrica Lexie Incident remains the only 
award beyond the mixed sovereignty disputes context in which an Annex VII Tribunal 
considered whether it could determine a claim under UNCLOS which hinged on first 
resolving an issue lying outside UNCLOS. The majority held that it could decide an 
issue about the immunity of State officials under customary international law to, as a 
matter of necessity, resolve the UNCLOS dispute. The two dissenting judges showed 
different perspectives. One judge argued that the UNCLOS claims could have been 
resolved without deciding on the immunity issueapplying the severability test. 
Another judge rejected the internal/external issue dichotomy, viewing the dispute as a 
single issue. These divergences, and the Annex VII Tribunal’s narrow 3:2 vote, 
underscore that the existence and scope of an ‘incidental jurisdiction’ doctrine remains 
controversial. 

The above findings are illustrated, albeit not exhaustively, in Table 2.  

MIXED MARITIME DISPUTES IMPLICATING  
OTHER EXTERNAL ISSUES 

No Ratios Key External 
issue(s) 

Approach Case examples 

1 There was no objection to 
subject-matter jurisdiction. 

Excessive force 
in arresting 

vessels 

Decided M/V “Saiga” (No 2) 

2 Article 293(1) of UNCLOS 
extended subject-matter 

jurisdiction. 

Prohibition of 
threat or use of 

force  

Decided Guyana v Suriname 

3 Article 288(1) and Article 
293(1) of UNCLOS were 

distinguished as 
jurisdiction and applicable 

law clauses. 

International 
human rights 
law violations 

Not decided Arctic Sunrise, M/V 
“Norstar” 

4 There is ‘incidental 
jurisdiction’ over 

necessary preliminary 
issues. 

Immunity  Decided Enrica Lexie Incident 

Table 2: Mixed Maritime Disputes Implicating Other External Issues 
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Chapter 4: Mixed Disputes in International Economic 
Law 
This chapter examines judicial practice concerning mixed disputes in international 
economic law. It first analyses judicial practice surrounding mixed disputes in 
international investment law (4.1), before assessing such practice in international trade 
law (4.2). 

4.1. MIXED DISPUTES IN INTERNATIONAL INVESTMENT LAW  

This section focuses on mixed disputes in international investment law. It begins by 
briefly introducing the relevant dispute settlement mechanisms in the field and 
outlining the scope of this section (4.1.1). It subsequently examines different 
categories of cases involving controversies over an investment tribunal’s ability to 
address an external issue. A common approach, similar to that used in certain law of 
the sea cases discussed in Chapter 3, is what may be described as 
severabilitywhere tribunals resolved the internal issue without deciding first on the 
external issue (4.1.2). Another category of cases clarifies the relationship between 
jurisdiction and applicable law, such as where tribunals excluded independent claims 
based on external rules (4.1.3). Lastly, jurisprudence pertaining to the inability of 
tribunals to determine external issues concerning EU law is considered (4.1.4).  

4.1.1. Investor-State Dispute Settlement 

Investor-State dispute settlement (ISDS) mechanisms are employed through a range 
of legal instruments, including compromissory clauses in treaties, such as BITs, or 
under the investment chapters of free trade agreements, arbitration agreements and 
national legislation. 655  The compromissory clauses typically refer to disputes 
‘regarding’, ‘in connection with’ or ‘about’ an investor’s ‘investment’ in the host State. 
Some tribunals addressing mixed disputes have interpreted these qualifying terms as 
limiting their subject-matter jurisdiction. This is akin to the implications of the restrictive 
language in Article 288(1) of UNCLOS, which confines jurisdiction to disputes 
‘concerning the interpretation and application of this Convention’, as discussed in 
Chapter 3.656  

Unlike the dispute settlement mechanisms under UNCLOS or the WTO, ISDS practice 
is largely decentralised, occurring primarily through ad hoc tribunals under BITs or 
distinct multilateral instruments. 657  ISDS proceedings often take place on a 
confidential basis. Therefore, this section does not attempt to provide an exhaustive 

 

655 See generally Yannick Radi, Rules and Practices of International Investment Law and Arbitration 
(Cambridge University Press 2020) 360. 
656  Some examples include Antoine Biloune and Marine Drive Complex Ltd v Ghana Investments 
Centre and the Government of Ghana (Award on Jurisdiction and Liability, 27 October 1989) para 61; 
PJSC CB PrivatBank and Finance Company Finilon LLC v Russia (Interim Award (Corrected), 2017) 
PCA Case No 2015-21, para 252; Corn Products International, Inc v Mexico (Decision on Responsibility, 
15 January 2008) ICSID Case No ARB (AF)/04/1, paras 181–182; Cargill, Incorporated v Mexico (Award, 
18 September 2009) ICSID Case No ARB(AD)/05/02, para 158. 
657 See discussion under ‘Excluding Claims of Sovereignty’ in Section 3.1.3. 
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study of mixed disputes in investment law. Rather, it highlights key developments of 
relevance to the present report: cases where a party’s claims implicated issues 
regarding external rules which potentially fell outside the forum’s subject-matter 
jurisdiction.658  

In some cases, the parties did not object to the tribunal’s jurisdiction over such claims, 
raising questions about whether the dispute should be classified as ‘mixed’.659 For 
instance, certain tribunals, despite limited compromissory clauses, applied customary 
international norms on State succession to treaties and property.660 The questions 
raised in Section 3.2.1. apply mutatis mutandis to these cases, given their analytical 
resemblance to the UNCLOS jurisprudence examined in Chapter 3. The subsequent 
sections discuss those cases which qualify as mixed disputes.  

4.1.2. The Severability Test 

The discussion now turns to instances where arbitral tribunals resolved internal issues 
without first deciding external ones. This approach is akin to the severability test in the 
law of the sea context, such as in South China Sea, in which the UNCLOS Annex VII 
Tribunal ruled on the Philippines’ claims without first resolving its sovereignty dispute 
with China.661  

As illustrated in turn below, ISDS tribunals have applied the severability test in several 
contexts: where sovereignty disputes arose as an external issue (i); where a 
respondent State invoked countermeasures as a defence for alleged breaches of 
investment law obligations (ii); in cases involving law of the sea issues (iii); and in 
cases involving international human rights law and international environmental law (iv). 

i. Sovereignty Disputes 

Under the Russia-Ukraine BIT, Ukrainian investors instituted over eight arbitral 
proceedings against Russia following Russia’s annexation of Crimea in 2014. 662 
These cases raised the issue of whether the tribunals had jurisdiction under the 

 

658 On this category of cases, see generally Campbell McLachlan, The Principle of Systemic Integration 
in International Law (Oxford Univeristy Press 2024) 321–374; UNGA, ‘Paying Polluters: The 
Catastrophic Consequences of Investor-State Dispute Settlement for Climate and Environment Action 
and Human Rights’ (13 July 2023) UN Doc A/78/168. 
659 See the definition of mixed disputes provided in Section 1.1 of this report.  
660 Sanum Investment Ltd v Laos (Award on Jurisdiction, 13 December 2013) PCA Case No 2013-13; 
Sudapet Company Ltd v South Sudan (Award, 30 December 2016) ICSID Case No ARB/12/26. 
661 See discussion under ‘The Severability Test’ in Section 3.1.5. 
662 The arbitrations with publicly accessible awards are PJSC CB PrivatBank and Finance Company 
Finilon LLC v Russia (n 656); Stabil LLC v Russia (Award on Jurisdiction, 26 June 2017) PCA Case No 
2015-35; NJSC Naftogaz v Russia (Partial Award, 22 February 2019) PCA Case No 2017-16; JSC 
Oschadbank v Russia (Award, 26 November 2018) PCA Case No 2016-14. The arbitrations with 
confidential awards are PJSC Ukrnafta v Russia (Award on Jurisdiction, 26 June 2017) PCA Case No 
2015-34; Everest Estate LLC v Russia (Award on Jurisdiction, 20 March 2017) PCA Case No 2015-36; 
Aeroport Belbek LLC and Igor Valerievich Kolomoisky v Russian Federation (Decision on Jurisdiction, 
24 February 2017) PCA Case No 2015-07; Limited Liability Company Lugzor v Russia (Award, 4 
October 2022) PCA Case No 2015-29. It is noteworthy that the composition of the tribunals in Stabil 
LLC v Russia and PJSC Ukrnafta v Russia was identical. There were also cross-references to previous 
awards in successive arbitrations, such as in Naftogaz v Russia para 138.  
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BITspecifically, whether the investments had been made in the ‘territory’ of 
Russia. 663 This question related to the tribunals’ jurisdiction ratione loci, i.e. their 
jurisdiction based on the geographic location of the dispute (an internal issue). The 
tribunals could determine their jurisdiction under the competence-competence 
principle. To resolve the jurisdiction ratione loci issue, the tribunals potentially had to 
address whether Russia had sovereignty over Crimea, thereby qualifying as the host 
State (an external issue). However, any determination of sovereignty would have fallen 
outside their jurisdiction ratione materiae, which was limited to claims ‘in connection 
with the investments’.664  

As will be seen, the tribunals overcame this challenge by applying the severability test: 
they assessed whether they could separate the investment claims from the issue of 
which State had sovereignty over Crimea. Although only some jurisdictional awards 
are publicly accessible, all cases proceeded to the merits stage, indicating a consistent 
approach by all tribunals on this issue. 665  In Stabil LLC v Russia, the Tribunal 
emphasised that it had ‘formed its opinion independently’, while noting ‘the 
convergence of the outcomes reached by the different tribunals’.666 In this light, all 
rulings are best examined together. 

The tribunals did not find it necessary to answer the sovereignty question in order to 
interpret the term ‘territory’.667 Instead, they based their interpretation on the factual or 
de facto test of ‘effective control’ over the territory of Crimea. As a result, Russia 
qualified as the host State with respect to Crimea under the BIT.668 To decouple the 
term ‘territory’ from the sovereignty issue, the tribunals relied on the ordinary meaning 
of the word, the BIT’s object and purpose and the principle of good faith.669 Similar to 
the Philippines in South China Sea in the UNCLOS Annex VII Tribunal arbitration,670 
the claimants emphasised that they were not seeking or asserting any position on 
sovereignty over Crimea.671 In PrivatBank and Finilon v Russia, the Tribunal noted 
that this approach reflected the ‘practical reality’ that Russia exercised responsibility 
over Crimea’s ‘international relations’. It also ensured that investors were not left in a 
‘vacuum’ of protection following a shift in the ‘settled, long-term control’.672  

Ukraine supported the claimants’ pleadings in its submissions as a ‘non-disputing 
party’ (i.e. making submissions without being party to the dispute). Ukraine insisted 
that, although Ukraine retained sovereignty over Crimea, this did not preclude Russia’s 

 

663 See Russia’s objection to the Tribunals’ jurisdiction on this point, as recorded generally in NJSC 
Naftogaz v Russia (n 662) paras 135–136.  
664 Agreement Between the Government of the Russian Federation and the Cabinet of Ministers of 
Ukraine on the Encouragement and Mutual Protection of Investments (27 November 1998) art 9(1).  
665 Refer to the citations above in (n 662). 
666 Stabil LLC v Russia (n 662) para 95. 
667 PJSC CB PrivatBank and Finance Company Finilon LLC v Russia (n 656); paras 144, 182–187, 192; 
Stabil LLC v Russia (n 662) paras 127–128, 138–148, 175–176; NJSC Naftogaz v Russia (n 662) paras 
152, 161; JSC Oschadbank v Russia (n 662) paras 190, 196–219. 
668 ibid. 
669 ibid.  
670 Compare with the discussion under ‘The Severability Test’ in Section 3.1.5. 
671 See generally Stabil LLC v Russia (n 662) para 127. 
672 PJSC CB PrivatBank and Finance Company Finilon LLC v Russia (n 656)paras 129, 165, 174, 181–
183, 192. 
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obligations under the BIT.673 Ukraine and the claimants drew analogies between their 
interpretation of ‘territory’ and international human rights jurisprudence. They referred 
specifically to the obligations of a State exercising effective control over a given 
territory, such as those identified in the European Court of Human Rights’ (ECtHR) 
judgment in Al-Skeini v United Kingdom (discussed in Chapter 5). Based on this, they 
argued that occupying States can be held responsible for human rights treaty 
violations in occupied territories.674 Some tribunals noted in passing that human rights 
jurisprudence, strictly speaking, was not relevant to investment disputes.675 Yet they 
adopted a logically similar approach by ultimately avoiding sovereignty determinations. 
In summary, for the BIT to apply, it was sufficient that the host State exercised de facto, 
settled and long-term, or effective, control over the territory; de jure sovereignty was 
not required.676 

By contrast, the dissent in NJSC Naftogaz of Ukraine v Russia took a different view, 
finding that the term ‘territory’ in the BIT was limited to sovereign territory.677 The 
arbitrator found that the distinct protective purpose of human rights law justified a wider 
interpretation of ‘territory’.678 In the context of the BIT, ‘territory’ comprised only the 
undisputed ‘sovereign territory’ of the contracting parties. 679  Thus, the dissent 
criticised the majority’s finding that Crimea was the ‘territory of the Russian Federation’ 
for the purposes of the BIT.680 In particular, the majority’s use of the term ‘annexation’ 
for ‘defining the character of the Russian presence in Crimea’ prejudged its illegality.681  

One should also note that, unlike BITs which refer solely to ‘territory’, key human rights 
treaties impose obligations over persons within the ‘jurisdiction’ of the States Parties, 
as opposed to only their ‘territory’, a duality which could allow for greater interpretive 
flexibility.682 

In any event, the prevailing trend in these arbitrations was to ensure the predictability 
and functionality of ISDS mechanisms in contexts involving disputed territories by 
interpreting ‘territory’ based on de facto control. This circumvented determinations on 

 

673 See generally PJSC CB PrivatBank and Finance Company Finilon LLC v Russia (n 656) paras 129–
130; NJSC Naftogaz v Russia (n 662) paras 159–160; JSC Oschadbank v Russia (n 662) paras 184–
188. 
674 PJSC CB PrivatBank and Finance Company Finilon LLC v Russia (n 656) para 136; Stabil LLC v 
Russia (n 662)  paras 112, 183; NJSC Naftogaz v Russia (n 662)  paras 171, 211; JSC Oschadbank v 
Russia (n 662) paras 109, 111, 119; Al-Skeini v United Kingdom App No 43370/04 (2012). The human 
rights jurisprudence in question is studied further in Chapter 5 of this report.  
675 PJSC CB PrivatBank and Finance Company Finilon LLC v Russia (n 656) para 192; NJSC Naftogaz 
v Russia (n 662) para 171. 
676 As stated in NJSC Naftogaz v Russia (n 662) paras 178–180 (including a reference to the confidential 
decision in Belbek LLC v Kolomoisky (n 662)). 
677 NJSC Naftogaz v Russia (n 662) Dissenting Opinion of Professor Dr Maja Stanivuković. 
678 ibid paras 99–100. 
679 ibid paras 52–53. 
680 ibid para 83. 
681 ibid para 32. 
682 Dapo Akande, ‘Armed Conflicts and Investor State Disputes’ (2024) 39(2) ICSID Review 207, 218. 
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sovereignty. Similar issues may arise in ISDS proceedings stemming from Russia’s 
2022 military action in the Donbas and other regions.683 

ii. Countermeasures concerning Breaches of External Rules 

In 2002, Mexico imposed a tax on soft drinks containing high fructose corn syrup. This 
prompted US investors to bring arbitrations under Chapter XI (titled ‘Investment’) of 
NAFTA, via the ISDS mechanism under Article 1120.684 Although Mexico denied 
breaching its Chapter XI obligations, it argued, in the alternative, that the tax 
constituted a lawful countermeasure in respect to a previous US violation of a different 
chapter of NAFTA.685 Mexico could not obtain a ruling on these alleged US breaches 
because the US had blocked the operation of NAFTA’s ISDS mechanism, provided 
for in Chapter XX. 686  Mexico therefore requested the Chapter XI investor-State 
tribunals to suspend proceedings pending a ruling from a Chapter XX Tribunal on the 
US’ previous NAFTA breaches. Mexico argued that its countermeasure defence could 
not be adjudicated upon without a preliminary ruling on the US’ breachesan issue 
which fell outside the jurisdiction of Chapter XI Tribunals.687 

In Archer Daniels Midlands Company v Mexico, the Chapter XI Tribunal, having found 
certain violations of Chapter XI,688 observed:  

In the present case, the Tribunal has no jurisdiction to decide whether the United 
States committed an internationally wrongful act which justified a countermeasure. 
However, there are other requirements as well for a valid countermeasure over which 
we do have jurisdiction, and the Respondent must meet each of them if the Tribunal is 
to reach Respondent's request for a stay of the proceedings until a Chapter Twenty 
procedure is completed.689  

The Chapter XI Tribunal concluded that Mexico’s tax failed to meet two necessary 
conditions for a lawful countermeasure: first, on the facts, the tax was not designed to 
induce US compliance with NAFTA; and, second, the measure violated the 
requirement of proportionality. 690  It therefore rejected Mexico’s defence without 
needing to determine whether the US had committed a prior NAFTA breach.691  

Subsequently, in Corn Products International v Mexico, the Chapter XI Tribunal 
emphasised that its jurisdiction applied only to ‘alleged violations of Chapter XI of the 
NAFTA’.692 It went further to hold that Chapter XI did not inherently allow invoking 

 

683  Dai Tamada, ‘War in Ukraine and Implications for International Investment Law’ (2024) 26 
International Community Law Review 187. 
684 Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc v Mexico (Award, 21 
November 2007) ICSID Case No ARB(AF)/04/05; CPI v Mexico (n 211); Cargill v Mexico (n 211). 
685 ADM v Mexico (n 684) para 4. 
686 ibid. 
687 CPI v Mexico (n 211) para 6; Cargill v Mexico (n 211) para 183. 
688 ADM v Mexico (n 684) para 304. 
689 ibid para 131. 
690 ibid paras 151, 157–160, 182. For the tribunal, the decisive facts were that Mexico’s measures were 
not sufficiently closely linked to the alleged NAFTA obligations breached by the US, and that less 
restrictive measures were possible. 
691 ADM v Mexico (n 684) paras 182–184.  
692 CPI v Mexico (n 211) paras 181–182; in a similar vein, see Cargill v Mexico (n 211) para 158. 
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countermeasures. 693  The Tribunal therefore dismissed Mexico’s countermeasure 
defence again, without needing to determine the prior US breach. 

In Cargill, Incorporated v Mexico, the respondent adopted a different strategy, arguing 
that the Chapter XI Tribunal had ‘incidental jurisdiction’ to determine the prior US 
breach in order to decide the Chapter XI claims.694 However, the Tribunal found it 
unnecessary to resolve the incidental jurisdiction question, as it heldconsistently 
with Corn Productsthat countermeasures could not be invoked in respect of Chapter 
XI.695  

Even assuming that countermeasures applied as a circumstance precluding the 
wrongfulness of Chapter XI breaches, and that Mexico fulfilled every other legal 
condition for their use, the Chapter XI Tribunals’ cautious approaches suggest that 
they would likely have declined to exercise any form of ‘incidental jurisdiction’ to 
determine breaches of external rules.  

iii. Law of the Sea 

In Pildegovics v Norway, claimants from Latvia argued that Norway’s restrictions on 
snow crab fishing in the Svalbard continental shelf violated the Latvia-Norway BIT.696 
Norway had sovereignty over the Svalbard Archipelago under Article 1 of the 1920 
Svalbard Treaty.697 However, Articles 2 and 3 granted nationals of the States Parties 
(including Latvia, as of 13 June 2013) ‘rights of fishing’ in the ‘territorial waters’ in the 
Svalbard Archipelago.698 

The claimants argued that Norway’s restriction on snow crab fishing in the continental 
shelf breached the Svalbard Treaty (an external issue) and that this breach 
simultaneously gave rise to violations of the BIT (an internal issue). However, States 
and international organisations disputed whether the Svalbard Treaty applied to the 
continental shelf or only to the ‘territorial waters’, as expressly stated in its text.699 
Accordingly, Norway objected to the Tribunal’s subject-matter jurisdiction.700  

Drawing on certain UNCLOS cases, including Chagos MPA and South China Sea, the 
Tribunal observed:  

UNCLOS tribunals have held that, in determining maritime entitlements between two 
States, they may not rule on the sovereignty over the land territory from which maritime 
entitlements are claimed to derive. In the present case, the Tribunal is not entitled to 
rule on the dispute between the different parties to the Svalbard Treaty on whether or 

 

693 ibid para 12. 
694 Cargill v Mexico (n 211) para 406. 
695 ibid para 430.  
696 Peteris Pildegovics and SIA North Star v Kingdom of Norway (n 524). 
697 ibid paras 5, 126. 
698 ibid paras 579–581. 
699 ibid para 583. 
700 ibid para 131. 
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not Article 2 of that Treaty requires Norway to allow nationals of the other States parties 
access to hunting and fishing resources on the continental shelf around Svalbard.701 

After analysing the chronology of the dispute, the Tribunal found no evidence that the 
‘investment was made in reliance upon any … expectations’ as to the ‘possibility of 
taking snow crab on the Svalbard continental shelf’. 702 This was because, among 
other things, Latvia was not a State Party to the Svalbard Treaty at the relevant time. 
Hence, regardless of whether the Svalbard Treaty applied to the continental shelf, the 
claimants could not assert any legitimate expectations based on it. 

This reasoning resembles the severability test: the Tribunal was able to decide the BIT 
claims without needing to determine the external issue. Through its reliance on the 
aforementioned UNCLOS cases, the Tribunal suggested that, had the external issue 
been inextricably linked to the internal issue, it may have lacked jurisdiction to proceed 
to decide the BIT claims.  

iv. Human Rights and the Environment 

Other investment law cases also loosely reflect the severability approach, allowing 
tribunals to avoid determinations regarding international human rights law and 
international environmental law. 

In Glamis Gold v United States, the Tribunal found no breach of the US’ obligations 
under Chapter XI of NAFTA.703 This finding made it unnecessary for the NAFTA 
Tribunal to assess whether the US’ measures were justified on the basis of protecting 
the rights of Indigenous Peoples, including in cultural and religious contexts. 704 
Indigenous Peoples had participated in the proceedings as a non-disputing party.705  

In Houben v Burundi, the ICSID Tribunal considered a claim arising from Burundi’s 
alleged failure to remove squatters who had built dwellings on the claimant’s 
property.706 Burundi argued that it could not evict the squatters owing to Article 17 of 
the ICCPR, which states: ‘[n]o one shall be subjected to arbitrary or unlawful 
interference with his privacy, family [or] home’.707 Although the ICSID Tribunal found 
in favour of the claimant on the merits, it structured the remedy to avoid any conflict 
management between the norms of the BIT and Burundi’s purported ICCPR 
obligations. Specifically, it ordered compensation on the condition that the claimant 
renounced the investment. 708  As a result, the ICSID Tribunal did not need to 
adjudicate the ICCPR issue. 

Similarly, in SD Myers v Canada, the NAFTA Tribunal observed that Canada could 
have adopted alternative measures consistent with both a BIT and its obligations 

 

701 ibid para 295 (footnotes omitted). 
702 ibid para 594. 
703 Glamis Gold, Ltd v United States (Award, 8 June 2009) paras 834–836.  
704 ibid paras 674, 676, 720.  
705 Glamis Gold, Ltd v United States (Decision on Application and Submission by Quechan Indian Nation, 
16 September 2005).  
706 Joseph Houben v Burundi (Award, 12 January 2016) ICSID Case No ARB/13/7. 
707 ibid para 177.  
708 McLachlan (n 658) 360. 
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under the Basel Convention on the Control of Transboundary Movements of 
Hazardous Wastes and their Disposal.709 Hence, the Tribunal did not have to rule on 
the existence and implications of a conflict between Canada’s BIT and international 
environmental law obligations.  

Likewise, in Suez v Argentina, the ICSID Tribunal examined Argentina’s obligations 
surrounding the human right to water as part of Argentina’s necessity defence. 
However, it concluded that the defence did not apply because Argentina could have 
pursued measures compliant with both its BIT and international human rights law 
obligations.710 

Taken together, these cases suggest that tribunals have applied a severability 
approach, resolving the parties’ investment claims by isolating internal treaty 
obligations from broader external issueswherever doing so was feasible.  

The next section examines cases in which severability was not possible because the 
parties formulated their claims in terms of external rules, as opposed to merely 
invoking such rules as part of the reasoning supporting their claims.  

4.1.3. Jurisdiction and Applicable Law 

In the previously discussed cases, the parties framed their claims as claims 
concerning investment law. However, resolving these claimseither through the 
claimants’ reasoning or the host States’ defencespotentially implicated an external 
issue. By contrast, the following cases involve instances where external issues were 
themselves formulated as independent claims.  

In Biloune v Ghana, the investor claimed ‘damages for expropriation, denial of justice 
and violation of human rights’, including related to his detention and deportation.711 
Thus, some of the claims arose under international human rights law rather than 
international investment law. The ICSID Tribunal observed in passing that foreign 
nationals enjoy property rights and other human rights. However, it held that it was not 
‘authorized to deal with allegations of violations of fundamental human rights’, 712 
because:  

This Tribunal’s competence is limited to commercial disputes arising under a contract 
entered into in the context of Ghana’s Investment Code. As noted, the Government 
agreed to arbitrate only disputes “in respect of” the foreign investment. Thus, other 
mattershowever compelling the claim or wrongful the alleged actare outside this 
Tribunal’s jurisdiction. Under the facts of this case it must be concluded that, while the 
acts alleged to violate the international human rights of Mr Biloune may be relevant in 

 

709 SD Myers, Inc v Canada (Partial Award, 13 November 2000) paras 214–215. 
710 Suez, Sociedad General de Aguas de Barcelona SA and InterAgua Servicios Integrales del Agua 
SA v Argentina (Decision on Liability, 30 July 2010) ICSID Case No ARB/03/17 paras 252, 262. 
711 Biloune v Ghana (n 656) para 1. 
712 ibid para 60.  
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considering the investment dispute under arbitration, this Tribunal lacks jurisdiction to 
address, as an independent cause of action, a claim of violation of human rights.713 

Consequently, despite their potential relevance to the investment dispute, the human 
rights claims fell outside the ICSID Tribunal’s jurisdiction. The underlying facts beyond 
these claims, however, could be considered by the Tribunal in assessing the BIT 
claims. This illustrates that human rights law may, in principle, form part of the 
applicable law.  

In Grand River Enterprises Six Nations v United States, claimants of Indigenous 
descent instituted proceedings against the US under NAFTA over US regulations on 
the tobacco industry.714 On the minimum standard of treatment guaranteed under 
Article 1105 of NAFTA, one claimant argued that the US was required to observe ‘their 
rights as members of Indigenous communities under the Jay Treaty and other treaties, 
various human rights instruments’ and US constitutional law.715 The NAFTA Tribunal 
included arbitrators with expertise in Indigenous Peoples’ rights, including the then-
UN Special Rapporteur on the Rights of Indigenous Peoples, whose appointment the 
US contested.716 Nevertheless, the Tribunal held that it: 

[N]eed not decide the many disputed points regarding the Jay Treaty, U.S. Indian law, 
or whether international rules have developed to provide the protections that the 
Claimants assert for individual First Nations investors. The more important question is 
whether the asserted legal protections are imported into the minimum standard of 
protection owed to foreign investments under customary international law and thus 
under Article 1105.717 

The Tribunal limited its jurisdiction through its interpretation of the meaning and scope 
of Article 1105 of NAFTA. Yet it acknowledged that some human rights protections 
could be ‘imported into the minimum standard of treatment’ as a matter of applicable 
law. On the merits, however, the NAFTA Tribunal found that human rights 
considerations were not reflected in the ‘minimum standard’.718 Creating any special 
regime for Indigenous Peoples ran counter to the Tribunal’s interpretation of the 
‘minimum standard’ of protection, which forms an ‘absolute’ floor for every investor.719 
This conclusion followed a detailed survey of public international law on Indigenous 
Peoples’ rights.720 This engagement shows that the Tribunal would have had expertise 
to consider the matter on the merits if it had had a sufficiently wide jurisdictional basis.  

The previous cases resemble the cautious approach of UNCLOS tribunals in 
distinguishing between jurisdiction (deciding independent claims about external rules) 
and applicable law (using external rules to interpret and apply internal rules), as seen 
in Section 3.2.2 of the present report. 

 

713 ibid para 61. 
714 Grand River Enterprises Six Nations, Ltd, et al v United States (Award, 12 January 2011) para 8.  
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716 ibid para 31. 
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719 ibid paras 213–216. 
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The possibility of ICSID tribunals considering human rights law has been discussed 
earlier in this section in relation to the right to water. In some arbitrations involving 
Argentina, tribunals dismissed arguments based on the right to water which they 
considered to ‘operate on different planes’. 721  In contrast, the ICSID Tribunal in 
Urbaser v Argentina took into account the host State’s concerns regarding the 
protection of the right to water, not only in defining the scope of Argentina’s obligations 
under the BIT, but also in recognising that investors may bear corresponding 
responsibilities under international human rights law.722 The case concerned a water 
and sewage services concession in an impoverished area, which Argentina terminated 
during its economic crisis. 723  The ICSID Tribunal rejected most of the claimant’s 
submissions concerning the BIT. It then examined Argentina’s counterclaims, which 
alleged that the investor had violated the right to water by failing to deliver adequately 
on the concession. The Tribunal found that, under international human rights law, 
private companies must not interfere with the right to water.724 However, it also held 
that such companies did not have a positive obligation to facilitate water access and, 
thus, ultimately rejected the counterclaims.725 

Commentators have described Urbaser v Argentina as ‘revolutionary’ in a number of 
respects.726 The ICSID Tribunal interpreted the BIT to determine whether, and under 
what conditions, States Parties could submit counterclaims against investors.727 This 
analysis gives insights on the ICSID Tribunal’s views on jurisdiction over mixed 
disputes. The Tribunal emphasised the differences between the inter-State dispute 
settlement clause in Article IX(1) of the BIT and the investor-State dispute settlement 
clause in Article X(1). The inter-State compromissory clause limited disputes to those 
‘relating to the interpretation or application of this Agreement’. In contrast, the investor-
State compromissory clause did not include any subject-matter limitation. Thus, the 
Tribunal stated:  

It must therefore be assumed that the omission in Article X(1) of any required 
connection between the investment dispute and what should read as “the interpretation 
or application of this BIT” was made on purpose and must have a meaning.728 

The Tribunal concluded that only two requirements applied: the counterclaim had to 
relate to the investment and to the original claimboth of which were met. On this 
basis, the Tribunal asserted its authority to interpret and apply international human 
rights law to settle the counterclaim.729  

 

721 Refer to the cases preceding Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur 
Partzuergoa v The Argentine Republic (Award, 8 December 2016) ICSID Case No ARB/07/26 as 
discussed in the comment on the case by David Attanasio and Tatiana Sainati, ‘Urbaser SA and 
Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v The Argentine Republic, ICSID 
Case No. ARB/07/26’ (2017) 111(3) American Journal of International Law 744, 747.  
722 ibid 748. 
723 Urbaser v Argentina (n 721) paras 68–69. 
724 ibid para 1199. 
725 ibid paras 1205, 1208, 1211–1212. 
726  Including on the question of whether and when States can file counterclaims, as discussed in 
Attanasio and Sainati (n 721) 749. 
727 Urbaser v Argentina (n 721) para 1182–1187. 
728 ibid para 1187. 
729 ibid para 1192. 
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One of its arbitrators later reflected in scholarship that a tribunal’s ability to ‘apply other 
rules of international law as founding a cause of action in a dispute before it is 
contingent on the subject-matter scope of the consent to arbitrate’.730  

As there was a sufficiently broad scope of jurisdiction for an ICSID Tribunal to resolve 
claims concerning rules outside the BIT, one can conclude that the human rights 
counterclaim did not, in fact, raise an ‘external’ issue. The Urbaser v Argentina case 
highlights the importance for practitioners and negotiators of carefully considering the 
implications of a particular compromissory clause’s drafting, especially where different 
compromissory clauses within the same treaty provide differing subject-matter scopes.  

Finally, the next section considers the extent to which arbitral tribunals may determine 
questions of EU law as external issues.  

4.1.4. EU Law Issues 

Some BITs enable ISDS for disputes between an EU Member State and investors 
from other EU Member States. This raises questions about whether, and to what 
extent, arbitral tribunals established under such BITs can interpret or apply EU law. A 
common scenario arises when the respondent Member State invokes compliance with 
EU law as a defence against an alleged breach of the BIT. 731 In such cases, the 
dispute becomes mixed: the core claim concerns a BIT breach (an internal issue) but 
resolving it may require considering EU law obligations (an external issue).  

Under EU law, national courts of Member States decide investor-State disputes. 
These courts may, where necessary, seek clarification on EU law questions to the 
Court of Justice of the EU (CJEU). Before the ISDS system was established, EU 
Member States had already concluded BITs with Central and Eastern European 
States which later acceded to the EU.732 After their accession, controversy emerged 
over whether the ISDS mechanisms under these BITs, which operated in parallel to 
the system under EU law, were precluded by the latter.733  

In Achmea, the CJEU effectively prohibited recourse to ISDS under intra-EU BITs. It 
emphasised, among other points, the need to preserve the autonomy of the EU legal 
order against the risk of tribunals interpreting and applying EU law. 734 Following 

 

730 McLachlan (n 658) 361. 
731 Bianca Böhme, ‘EU Law as a Matter of Fact—The Implementation of Domestic Law Clauses in EU 
Investment Protection Agreements’ (SSRN, 30 August 2024) 13 <https://ssrn.com/abstract=4941180> 
(accessed 2 July 2025). 
732 Konstantina Georgaki, ‘Conflict Resolution between EU Law and Bilateral Investment Treaties of the 
EU Member States in the Aftermath of Achmea’ (2022) 41 European Journal of International Law 374, 
376–379. 
733 ibid. 
734 Case C�284/16 Slowakische Republik (Slovak Republic) v Achmea BV (2018) paras 50–60. EU law 
was considered part of the domestic law of the seated Member State. As the given tribunal was able to 
apply domestic law, it could apply EU law.  
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Achmea, most Member States signed an agreement to terminate intra-EU BITs.735 
Nevertheless, uncertainty persisted. For instance, tribunals seated outside the EU 
often departed from the ruling in Achmea, while others questioned whether its rationale 
applied to disputes involving third States or non-EU investors.736 In practice, it remains 
unresolved whether an investment tribunal would prioritise EU law or the BIT in the 
event of a conflict.737 The commentary shows that newer BITs explicitly limit arbitral 
tribunals’ ability to determine EU law issues.738 

For present purposes, one can reasonably conclude that independent claims involving 
EU law cannot be decided by forums outside the EU legal order. Thus, even where a 
tribunal operates under a compromissory clause of a sufficiently wide scope, it may 
lack jurisdiction over a claim concerning EU law.  

However, could forums outside the EU legal order determine EU law issues through 
‘incidental jurisdiction’, i.e. as a prerequisite to settling a claim falling within their 
jurisdiction? 

In Achmea, although the claims brought under the BIT concerned BIT breaches, the 
CJEU stressed that disputes ‘may relate to the interpretation both of that agreement 
and of EU law’.739 The CJEU adopted a strict position, rejecting that forums could 
determine EU law issues. As a result, it has been suggested that arbitral tribunals do 
not possess incidental jurisdiction to interpret or apply EU law.740 Yet the question 
remains open.741  

If a CJEU ruling already addresses the incidental question, the forum could defer to it 
as a ‘matter of fact’, similar to how it would treat domestic law.742 However, this may 
not end the controversy: there may be situations where no previous CJEU decision 
exists, or the previous decision is ambiguous and requires interpretation. While this 
issue continues to evolve, it is clear that any forum outside the EU legal order must 
exercise caution when considering incidental questions of EU law. Although this 
debate emerged in international investment law, the need for caution extends to any 
forum which may encounter EU law issues.  

 

735 ‘Declaration of the Member States of 15 January 2019 on the Legal Consequences of the Achmea 
Judgment and on Investment Protection’ (European Commission, 17 January 2019) 
<https://finance.ec.europa.eu/publications/declaration-member-states-15-january-2019-legal-
consequences-achmea-judgment-and-investment_en> (accessed 2 July 2025). 
736 See generally Ivana Damjanovic, The European Union and International Investment Law Reform: 
Between Aspirations and Reality (Cambridge University Press 2023) 172. 
737 Richard Happ and Sebastian Wuschka, ‘EU Law and Investment Arbitration: Of Cooperation, Conflict, 
and the EU Legal Order’s Autonomy’ in Stefan Kröll, Andrea K Bjorklund and Franco Ferrari (eds), The 
Cambridge Compendium of International Commercial and Investment Arbitration (Cambridge University 
Press 2023) 2006, 2054. 
738 Böhme (n 731) 1–2. 
739 Achmea (n 734) para 58. 
740 Böhme (n 731) 12–15. 
741 Relja Radović, ‘Incidental Jurisdiction in Investment Treaty Arbitration and the Question of Party 
Consent’ (2022) 16 AJIL Unbound 181, 183. 
742 Böhme (n 731) 12–15. On the treatment of external issues as matters of fact, see also Jonathan 
Brosseau, ‘The Jurisdiction of Investment Tribunals to Adjudicate Claims and Incidental Questions 
Grounded in Domestic Law’ (2024) 23 The Law and Practice of International Courts and Tribunals 104. 
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4.2 MIXED DISPUTES IN INTERNATIONAL TRADE LAW 

This section analyses mixed disputes in international trade law, focusing on the 
WTO.743 It first considers the issue of whether the WTO may decide external issues 
as self-standing claims, i.e. independent or self-contained (4.2.1). It then examines the 
WTO’s practice around incidental determinations (4.2.2).  

4.2.1. Claims of External Issues 

The DSB of the WTO administers its DSU.744 A ‘complaining party’ may request the 
establishment of a panel to ‘assist the DSB in discharging its responsibilities under this 
Agreement and the covered agreements’.745 The list of ‘covered agreements’ appears 
in Appendix 1 to the DSU. While the panels are ad hoc, there is a standing Appellate 
Body which ‘shall hear appeals from panel cases’.746 Panels decide both points of fact 
and law, whereas the Appellate Body rules only on points of law.747 The panels and 
the Appellate Body issue reports, which are adopted unless there is consensus in the 
DSB against its adoption (‘reverse consensus’).748 

Under Article 7(1) of the DSU, a panel’s ‘terms of reference’unless the parties agree 
otherwiserequire it to examine, in light of the ‘covered agreement(s) cited by the 
parties’, ‘the matter referred to the DSB by’ the complaining party. As per Article 7(2), 
panels ‘shall address the relevant provisions in any covered agreement or agreements 
cited by the parties’. Article 11 provides further that panels ‘should make an objective 
assessment of the … applicability and conformity with the relevant covered 
agreements’, enabling the DSB to make ‘recommendations’ or ‘rulings provided for in 
the covered agreements’.  

These provisions clearly limit the subject-matter scope of ‘the matter’ before panels 
(and, where an appeal is sought, the Appellate Body) to disputes under the ‘covered 
agreements’. It is widely accepted in commentary that the DSU does not empower the 
panels and Appellate Body to adjudicate independent claims formulated based on 
international legal rules outside the covered agreements.749  

 

743 Other dispute settlement forums may exist in treaties like free trade agreements, however, practice 
relevant for this report arose in the WTO. See generally Bartels (n 246) 961; Peter Van den Bossche 
and Werner Zdouc, The Law and Policy of the World Trade Organization (5th edn, Cambridge University 
Press 2021) 177–193. 
744 Understanding on Rules and Procedures Governing the Settlement of Disputes (15 April 1994) 1869 
UNTS 401, art 2(1).  
745 ibid art 11. 
746 ibid art 17. 
747 ibid arts 11, 17(6).  
748 ibid arts 2(1), 2(4). 
749 Joost Pauwelyn, Joel Trachtman and Debra Steger, ‘The Jurisdiction of the WTO is Limited to Trade’ 
(2004) 98 ASIL Proceedings 135, 136; Isabelle Van Damme, ‘Jurisdiction, Applicable Law, and 
Interpretation’ in Daniel Bethlehem et al (eds), The Oxford Handbook of International Trade Law (1st 
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Panels and the Appellate Body have endorsed the principle of judicial economy, 
including by declining to address arguments which were not essential to resolving the 
dispute.750 This approach would be consistent with applying the severability test in 
future mixed disputes where appropriate: a panel could resolve a WTO claim by 
severing any non-WTO issue that is not a logical prerequisite to the determination.751 
Only if severability were not possible would the question of subject-matter jurisdiction 
over an independent non-WTO claim arise. 

In MexicoSoft Drinks, the US challenged Mexico’s tax measures on soft drinks 
containing non-cane sugar sweeteners.752 Investors, under Chapter XI of NAFTA, also 
challenged the same measures, albeit under a different cause of action as seen 
earlier.753 Mexico submitted that the taxes constituted countermeasures in response 
to breaches of NAFTA by the US over ‘access of Mexican sugar’ in the US market and 
the US’ subsequent blocking of the establishment of a NAFTA Chapter XX Tribunal 
with jurisdiction over these breaches.754 

Mexico agreed that the Panel had jurisdiction over the WTO claims.755 However, 
Mexico ‘could not identify a legal basis that would allow it to raise, in a WTO dispute 
settlement proceeding, the market access claims it is pursuing under the NAFTA’.756 
Therefore, according to Mexico, only a NAFTA Chapter XX Tribunal could equitably 
resolve the ‘broader dispute’ as such a Tribunal would be able to examine both the 
US’ and Mexico’s measures.757 On this ground, Mexico argued that the WTO Panel 
should declare the US’ claims inadmissible.758  

The Panel and the Appellate Body held that the DSU did not authorise them to declare 
matters inadmissible.759 The Appellate Body also addressed an argument from Mexico 
according to which the ‘applicability’ of its WTO obligations was ‘call[ed] into question’ 
by the US ‘having prevented Mexico, by an illegal act … from having recourse to the 
NAFTA dispute settlement mechanism’. 760  Framed this way, Mexico’s argument 
appeared to request the Appellate Body to find that WTO obligations became 
inapplicable due to a prior ‘illegal act’ under NAFTA. However, as seen above, Mexico 

 

edn, Oxford University Press 2012) 298, 300; Gabrielle Marceau, ‘WTO Dispute Settlement and Human 
Rights’ (2002) 13 European Journal of International Law 753, 763; Maria Irene Papa, ‘The Relationship 
between International Trade Law and the Law of the Sea in the WTO Dispute Settlement Practice’ in 
Angela Del Vecchio and Roberto Virzo (eds), Interpretations of the United Nations Convention on the 
Law of the Sea by International Courts and Tribunals (Springer 2019) 321, 322; Joel Trachtman, 
‘Jurisdiction in WTO Dispute Settlement’ in Rufus Yerxa and Bruce Wilson (eds), Key Issues in WTO 
Dispute Settlement: The First Ten Years (Cambridge University Press 2005) 132, 138. 
750 See generally the cases discussed in Van den Bossche and Zdouc (n 743) 243–244.  
751 See discussions in Section 3.1.5. and 4.1.2 of the present report, discussing the application of this 
test in the law of the sea and international investment law. Chapter 5 further describes cases which 
loosely resemble it in international human rights law. 
752 MexicoSoft Drinks (n 244) para 2. 
753 See discussion under ‘The Severability Test’ in Section 4.1.2.  
754 MexicoSoft Drinks (n 244) para 42.  
755 ibid para 44. 
756 ibid para 54. 
757 ibid paras 44–45.  
758 Van Damme (n 749) 311–312.  
759 ibid 313. 
760 MexicoSoft Drinks (n 244) para 55. 
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admitted that NAFTA disputes could not be settled through the WTO. This argument 
is, therefore, better understood as forming part of Mexico’s admissibility challenge.  

Nevertheless, the Appellate Body responded as follows:  

[W]e note that this would entail a determination whether the United States has acted 
consistently or inconsistently with its NAFTA obligations. We see no basis in the DSU 
for panels and the Appellate Body to adjudicate non-WTO disputes.761 

The Appellate Body appeared to view Mexico’s argument as an independent defence 
on the merits against an alleged WTO breach. On this basis, it concluded that it lacked 
jurisdiction to decide a dispute over non-WTO rules. 

MexicoSoft Drinks remains the only case in which the Panel and the Appellate Body 
explicitly considered their ability to address non-WTO claims, answering the question 
firmly in the negative. This was despite the ‘broader dispute’, on Mexico’s submission, 
being left unresolved between the parties. This outcome contrasts with the approach 
of the UNCLOS Annex VII Tribunal in Enrica Lexie Incident, which extended its 
jurisdiction to provide a ‘complete answer’ to the parties’ disagreements on the given 
facts, including a non-UNCLOS issue.762 

Having outlined the jurisdictional limits concerning independent claims, the next 
section considers cases which may be categorised as involving the incidental 
jurisdiction of WTO panels and the Appellate Body under the DSU.  

4.2.2. Incidental Jurisdiction 

Although it is accepted that panels and the Appellate Body lack jurisdiction under the 
WTO for settling claims on non-WTO matters, they have occasionally ruled on external 
issues as necessary preliminary questions, i.e. under their ‘incidental jurisdiction’.763 
Determinations involving non-WTO treaties were notably made in three cases: 
TurkeyTextiles, 764  BrazilRetreaded Tyres 765  and ECBananas III. 766  These 

 

761 ibid para 56 (footnotes omitted). 
762 Compare with the discussion under ‘The Incidental Jurisdiction Test: Unresolved Issues’ in Section 
3.2.3. 
763 See generally, from an order of less to more favourable towards incidental jurisdiction, Lorand Bartels, 
‘Jurisdiction and Applicable Law in the WTO’ (Society of International Economic Law, Fifth Biennial 
Global Conference Working Paper No 2016/18, 2016) 19; Luiz Eduardo Salles, Forum Shopping in 
International Adjudication The Role of Preliminary Objections (Cambridge University Press 2014) 112–
140; Zvenyslava Opeida, ‘Application of WTO Law to Disputed Territories: A Fresh Perspective Arising 
from Annexation to Crimea and Recent Antidumping Investigation against Imports from China’ (EJIL: 
Talk!, 6 November 2023) <https://www.ejiltalk.org/application-of-wto-law-to-disputed-territories-a-fresh-
perspective-arising-from-annexation-of-crimea-and-recent-antidumping-investigation-against-imports-
from-china/> (accessed 24 May 2025).  
764 WTO, TurkeyRestrictions on Imports of Textile and Clothing Products (31 May 1999) WT/DS34/R. 
765 WTO, BrazilMeasures Affecting Imports of Retreaded Tyres (3 December 2007) WT/DS332/AB/R. 
766 WTO, European CommunitiesRegime for the Importation, Sale and Distribution of Bananas (9 
September 1997) WT/DS27/AB/R. 
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rulings appear potentially inconsistent with MexicoSoft Drinks, in which it was stated 
that non-WTO disputes may not be decided under the DSU.767  

In TurkeyTextiles, the Panel examined whether the measures in question were 
attributable to Turkey alone or the Turkey-European Communities (EC) Customs 
Union. In doing so, the Panel analysed the rules and practice surrounding the Customs 
Union and concluded that it lacked independent legal personality. The Panel ultimately 
found that the measures were attributable to Turkey.768 

In BrazilRetreaded Tyres, the dispute concerned Brazil’s import prohibition on 
retreaded tyres and the exemption it granted to imports from Mercosur States.769 The 
Appellate Body considered Article 50(d) of the Treaty of Montevideo and found that it 
‘show[s], in our view, that the discrimination associated with the MERCOSUR 
exemption does not necessarily result from a conflict between provisions under 
MERCOSUR and the GATT 1994’.770 

In TurkeyTextiles and BrazilRetreaded Tyres, the Panel and the Appellate Body 
ruled on non-WTO issues in situations where there was no objection to their subject-
matter jurisdiction. Whether these disputes were genuinely ‘mixed’ is debatable in the 
absence of a jurisdictional challenge.771 Panels and the Appellate Body must consider 
matters of jurisdiction proprio motu, i.e. regardless of whether jurisdictional arguments 
are made.772 Given this obligation, their failure to explain why they could rule on 
external issues is problematic. The most plausible explanation is that the absence of 
any jurisdictional challenge allowed such determinationsunless one concludes that 
these rulings were simply incorrect. As a result, it is difficult to derive general support 
for the principle of incidental jurisdiction from these two cases.  

In the third case, ECBananas III, the Appellate Body considered, first, whether under 
the Lomé Convention, the EC was ‘required’ to allocate specific tariff quota shares to 
certain African, Caribbean and Pacific (ACP) States773 and, second, whether the 
‘Lomé Waiver’ applied to alleged breaches of Article XIII of the GATT.774 The ‘Lomé 
Waiver’ referred to a decision by the GATT Contracting Parties to exempt the EC from 
certain GATT obligations. This exemption aimed to further the Lomé Convention, 
under which the EC had agreed to consider giving preferential treatment to ACP 
States.775 The Panel and the Appellate Body decided both questions on the merits. 

Although the parties made arguments on the merits, the EC also argued that the Panel 
‘should have deferred’ to the converging ‘EC and ACP views on the appropriate 

 

767 Bartels (n 763) 18–19. 
768 TurkeyTextiles (n 764) para 9.40. 
769 BrazilRetreaded Tyres (n 765) para 2-3. 
770 ibid para 234.  
771 Compare with the discussion under ‘The Absence of an Objection to Subject-Matter Jurisdiction’ in 
Section 3.2.1. 
772 WTO, MexicoAnti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the United 
States (22 October 2001) WT/DS132/AB/RW, para 36; Bartels (n 246) 958. 
773 ECBananas III (n 766) para 130. 
774 ibid para 164. 
775 ibid paras 164–165. 
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interpretation of the Lomé Convention’.776 This argument could be interpreted either 
as an objection to the Panel’s subject-matter jurisdiction or as a call for deference to 
the Panel in interpreting external rules. The Panel, later affirmed by the Appellate Body, 
responded in terms of jurisdiction:  

We note that since the GATT CONTRACTING PARTIES incorporated a reference to 
the Lomé Convention into the Lomé waiver, the meaning of the Lomé Convention 
became a GATT/WTO issue, at least to that extent. Thus, we have no alternative but 
to examine the provisions of the Lomé Convention ourselves in so far as it is necessary 
to interpret the Lomé waiver.777 

This reasoning suggests, according to the Panel and the Appellate Body in 
ECBananas III, external rules may be interpreted and applied through renvoiin 
this instance, a renvoi arising from a decision of the GATT Contracting Parties. If an 
external rule is internalised by renvoi, the dispute is not ‘mixed’ in the first place 
because internal rules, by definition, fall within the forum’s subject-matter 
jurisdiction.778 For this reason, ECBananas III does not support the principle of 
incidental jurisdiction.  

Some support for the incidental jurisdiction doctrine appears in CanadaContinued 
Suspension of Obligations in the ECHormones Dispute. 779  Under its terms of 
reference, the Panel had to determine whether the US had breached provisions of the 
DSU. The Panel found that resolving this issue required preliminary findings on issues 
under the Agreement on Sanitary and Phytosanitary Measures (SPS).780 The SPS 
issues were ‘flagrantly outside its terms of reference’.781 Yet the Panel observed that 
it had ‘jurisdiction … to the extent necessary to determine’ the SPS issues to resolve 
ultimately the DSU claims, ‘which were part of its mandate’.782 It stated:  

[I]n reviewing the EC claims of violation … our intention is not to substitute ourselves 
for a compliance panel under Article 21.5 of the DSU. We will make findings … with 
the only purpose to reach a conclusion on the violation of the provisions referred to in 
those claims.783 

While the Panel did not explicitly refer to the concept of incidental jurisdiction, its 
reasoning was consistent with it: the Panel considered an external issue only ‘to the 
extent necessary’.784 Although the issue was ‘external’ in that it was outside the terms 
of reference, the SPS nonetheless fell within the agreements covered under the DSU. 
Thus, this exercise of incidental jurisdiction was confined to a case involving WTO 

 

776 ibid para 167. 
777 ibid. 
778 Refer to the definition of mixed disputes in Section 1.1 of this report, and the discussions on ‘Renvoi’ 
in Section 2.1.1.vi and ‘3.2.2. Jurisdiction and Applicable Law’ in Section 3.2.2. 
779  WTO, CanadaContinued Suspension of Obligations in the ECHormones Dispute (31 March 
2008) WT/DS321/R. 
780 ibid paras 7.286–7.291. 
781 Salles (n 763) 121.  
782 ECHormones (n 779) para 6.48. 
783 ibid para 7.292. 
784 ibid para 6.48.  
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rules. Nevertheless, the case serves as a rare example of incidental jurisdiction being 
affirmed within the WTO.  

Conversely, it has been suggested that, in some exceptional cases, panels and the 
Appellate Body could find that they lack jurisdiction over a claim if this ‘no longer 
genuinely concerns’ a WTO agreement but other external rules. 785  They may, 
according to this view, conclude based on ‘the history, prior proceedings, and 
substantive content of the dispute’ that the ‘genuine object’ of the claims lies in the 
external issues. 786  This approach would be similar to the UNCLOS Annex VII 
Tribunal’s characterisation test in Chagos MPA, as discussed in Section 3.1.7 of this 
report.  

Lastly, it is crucial to recall the distinction between jurisdiction, which refers to a forum’s 
authority to hear a dispute, and applicable law, which refers to the rules and principles 
used to resolve the dispute.787 When deciding claims within a forum’s jurisdiction, the 
forum, as a matter of applicable law, may interpret and apply internal rules in light of 
other rules under international law. As stated early on by the Appellate Body, WTO 
rules should not be interpreted ‘in clinical isolation’ from other rules.788 Indeed, panels 
and the Appellate Body have interpreted rules under WTO law by considering non-
WTO rules. For example, they have referred to UNCLOS to define ‘exhaustible natural 
resources’ or incorporated international environmental law principles within the scope 
of WTO rules or their exceptions.789 In such cases, however, the relevant Panels and 
Appellate Body decided claims under WTO rules rather than external rules and, thus, 
did not face questions of jurisdiction. These cases, therefore, were not mixed disputes.  

4.3 CONCLUSIONS 

It was seen in this chapter that mixed disputes in international economic law have 
implicated external issues concerning, among others, sovereignty over disputed 
territories, international human rights law, determinations of breaches of other treaties 
such as NAFTA or the Svalbard Treaty, international environmental law, recognition 
of government under customary international law and the status of an entity as an 
international organisation. Where there were no objections as to the subject-matter 
jurisdiction of the forum, the trend was that the forum considered the external issue 
without explaining the basis of doing so (e.g. ad hoc tribunal in Sanum Investment Ltd 
v Laos; WTO panels and the Appellate Body in TurkeyTextiles and 
BrazilRetreaded Tyres), similarly to ITLOS in M/V “Saiga” (No 2). 

 

785 Joost Pauwelyn, ‘The Role of Public International Law in the WTO: How Far Can We Go?’ (2004) 
95 American Journal of International Law 535, 558. 
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787  Andrew Mitchell and David Heaton, ‘The Inherent Jurisdiction of WTO Tribunals: The Select 
Application of Public International Law Required by the Judicial Function’ (2010) 31 Michigan Journal 
of International Law 560, 592.  
788  WTO, United StatesStandards for Reformulated and Conventional Gasoline (29 April 1996) 
WT/DS2/AB/R, 17. 
789 See generally the accounts by Papa (n 749) 321; Van den Bossche and Zdouc (n 743) 206–208; 
McLachlan (n 658) 322. 
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Over the course of this analysis, it became clear that a majority of forums followed the 
severability approach, i.e. a decision over the internal issue was provided without a 
preliminary determination of the external issue. This was the case in ad hoc 
arbitrations under the Ukraine-Russia BIT, where the sovereignty dispute over Crimea 
could have acted as an obstacle to the tribunals deciding claims under the BIT for 
investments in the region. Yet, the tribunals, rather than deciding sovereignty de jure, 
only examined whether the host State had de facto effective, settled or long-term 
control over the territory as the basis for the application of its BIT obligations. This was 
similar to the UNCLOS Annex VII Tribunal’s approach in South China Sea, which 
decided claims concerning the legal status of certain features under UNCLOS without 
needing to settle the sovereignty issue first. 

Severability was also seen in cases where a State implicated prior breaches of 
external rules in arguing that its wrongful conduct amounted to countermeasures (e.g. 
Archer Daniel Midlands Company v Mexico), where law of the sea issues were raised 
by investors in establishing BIT breaches (e.g. Pildegovics v Norway), or where 
investors or host States highlighted human rights considerations (e.g. Glamis Gold v 
United States). 

Similarly to some UNCLOS Annex VII Tribunals (e.g. MOX Plant, Chagos MPA and 
Arctic Sunrise) 790  that drew a clear distinction between their jurisdiction and the 
applicable law for settling a dispute, ad hoc investment tribunals as well as panels and 
the Appellate Body of the WTO have clarified that they may not decide independent 
claims concerning external issues, although external rules may be relied upon in 
interpreting and applying internal rules (e.g. ad hoc tribunals in Biloune v Ghana; 
Grand River v the US; WTO Appellate Body in MexicoSoft Drinks).791  

An independent (i.e. self-standing) claim concerning external rules has been decided 
only where the compromissory clause had a sufficiently wide scope to allow this (e.g. 
Urbaser v Argentina on the human right to water question).792 Alternatively, where 
what seems to be an external rule has been internalised by renvoi, disputes over it 
may be decided as an internal issue by the forum (e.g. WTO Appellate Body in 
ECBananas III regarding the Lomé Waiver).793  

Instances of determinations of external rules were few and tailored to specific 
circumstances. Whereas the approach of the WTO Panel in CanadaContinued 
Suspension of Obligations in the ECHormones Dispute provides support for the 
incidental jurisdiction doctrine, the external issue in question was one falling within a 
WTO-covered agreement rather than non-WTO rules, though it fell outside its terms 
of reference. Lastly, it remains controversial whether, and when, ad hoc investment 
tribunals or any other forum may interpret and apply provisions of EU law, in cases 
where the forum falls outside of the prescribed dispute settlement processes under 
the EU systems, such as through national courts or the CJEU. The CJEU’s indication 

 

790 MOX Plant Case (Ireland v United Kingdom) (Procedural Order No 3, 24 June 2003) PCA Case 
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791 Biloune v Ghana (n 656) para 62; Grand River v United States (n 714) para 219; MexicoSoft Drinks 
(n 244) para 56. 
792 Urbaser v Argentina (n 721) para 1199. 
793 ECBananas III (n 766) para 167. 
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is that forums outside the EU system may not do so, although statements of EU law 
already made by the CJEU may be applied as matters of ‘fact’.  

In summary, while international economic law forums were willing to preserve 
jurisdiction over internal issues where possible, decisions on external issues were rare.  
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Chapter 5: Mixed Disputes in International Human 
Rights Law, International Criminal Law and 
International Humanitarian Law 
This chapter examines how dispute settlement bodies have addressed mixed disputes 
arising under international human rights law, international criminal law and 
international humanitarian law. The chapter explores the different approaches taken 
by these bodies to mixed disputes (5.1). It concludes with a few summary findings and 
situates them within the broad context of the report (5.2). 

Judicial and quasi-judicial bodies across the three fields considered in this chapter 
have adjudicated disputes of a mixed nature, as defined in this report.794 Unlike what 
has been observed in the law of the sea context, the forums or parties involved may 
not have explicitly used the expression ‘mixed’ dispute. Yet, these disputes included 
a plurality of legal issues and raised questions on the forum’s jurisdiction or on the 
application of certain legal frameworks, particularly in respect of States’ obligations.  

5.1. APPROACHES OF DISPUTE SETTLEMENT BODIES 

This section explores how dispute settlement bodies across international human rights, 
international criminal law and international humanitarian law have addressed mixed 
disputes. A review of the cases identified reveals that the external issues before the 
dispute settlement bodies emerged in two different contexts.795 In some instances, the 
external issues arose directly in relation to objections concerning subject-matter 
jurisdiction. In others, they emerged during the forum’s determination of other aspects 
of its jurisdiction, particularly, when determining a forum’s jurisdiction ratione locithat 
is, the geographical scope of its jurisdiction.  

This distinction informs the structure of the present section. It first examines cases in 
which the external issue arose in connection with jurisdiction ratione materiae, before 
turning to cases where the external issue arose in the process of deciding other 
aspects of jurisdiction. This categorisation was preferred in light of the emphasis in 
previous chapters of the report on the emergence of mixed disputes in the context of, 
and objections to, the subject-matter jurisdiction of an international dispute settlement 
body.796 The separate consideration of objections to other forms of jurisdiction would 
ensure the analysis of any distinct nuances.  

 

794 See discussion under Section 1.1 of this report.  
795 The cases in this chapter were identified through a literature review as well as through databases 
such as the JURIS database which is a central repository of the jurisprudence of the UN treaty bodies, 
or the HUDOC database which provides access to the case law of the ECtHR. The list of cases is not 
exhaustive but rather represents a sample. It includes both already established as well as potential 
future approaches to mixed disputes in international human rights, international criminal and 
international humanitarian law. 
796 Not acknowledging this distinction might risk drawing inappropriate comparisons between different 
types of cases across the chapters. To be sure, questions of jurisdiction ratione loci did arise with 
respect to investment tribunals in Section 4.1.2.i. 
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Thus, the analysis considers first situations where an external issue arose directly in 
relation to subject-matter jurisdiction (5.2.1), and subsequently, cases where an 
external issue emerged in connection with other aspects of jurisdiction (5.2.2). 

5.1.1. External Issues related to Jurisdiction Ratione Materiae 

As outlined in Chapter 2 of this report, extensive commentary exists on how 
international courts and tribunals address mixed disputes. 797  Within the fields of 
international human rights law, international criminal law and international 
humanitarian law, mixed disputes frequently arise in the context of armed conflicts. In 
these situations, international humanitarian law and international human rights law 
may both apply. Where a forum’s jurisdiction ratione materiae is limited to adjudicating 
disputes over the interpretation or application of a particular human rights treaty, this 
forum may still need to assess whether, and the extent to which, international 
humanitarian law applies. This section focuses particularly on such disputes, 
beginning with the ICJ’s case law, before turning to the jurisprudence of various human 
rights bodies. 

i. International Court of Justice 

Situations of armed conflict frequently give rise to mixed disputes due to the concurrent 
application of international humanitarian law and international human rights law. The 
ICJ has been particularly sensitive towards this complexity when determining whether 
a case concerns the interpretation or application of a human rights treaty containing a 
compromissory clause. However, thus far, it has not treated this complexity as an 
obstacle to making such determinations.  

This is evident in cases involving CERD, which, under Article 22, provides that:  

Any dispute between two or more States Parties with respect to the interpretation or 
application of this Convention, which is not settled by negotiation or by the procedures 
expressly provided for in this Convention, shall, at the request of any of the parties to 
the dispute, be referred to the International Court of Justice for decision, unless the 
disputants agree to another mode of settlement.798 

This compromissory clause was first invoked in Georgia v Russia. Georgia alleged 
that Russia had violated fundamental obligations under CERD when it launched a 
military operation in Georgia. 799  According to Georgia, Russia aimed to create 

 

797  See discussions under ‘International Criminal Law’ in Section 2.1.2.iv and ‘International Human 
Rights Law’ in Section 2.1.2.v of this report.  
798 International Convention on the Elimination of All Forms of Racial Discrimination (adopted 7 March 
1966, entered into force 4 January 1969) 660 UNTS 195, art 22. Art 22 of the CERD is the most reserved 
provision in the treaty (with 25 reservations in total). See also David Keane, ‘Towards an “Amicable 
Solution” in the Universal Human Rights System’ (Völkerrechtsblog, 28 April 2021) 
<https://voelkerrechtsblog.org/towards-an-amicable-solution-in-the-universal-human-rights-system/> 
(accessed 14 April 2025). 
799 Georgia v Russian Federation (n 292). See commentary on this and the other CERD cases in Marco 
Dimetto, ‘“To Fall, or Not to Fall, That Is the (Preliminary) Question”: Disputes, Compromissory Clauses 
and Swinging Jurisdictional Tests at the ICJ’ (2022) 21 The Law and Practice of International Courts 
and Tribunals 5, 14, 21, 23. 
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ethnically homogenous states in South Ossetia and Abkhaziatwo regions which 
gained de facto autonomous status within Georgia after the Soviet Union’s 
dissolution.800 Russia countered that no dispute over the application or interpretation 
of CERD existed when Georgia submitted its application. 801  As a result, Russia 
claimed that the ICJ had no jurisdiction to hear the claims under the compromissory 
clause in Article 22. 

The ICJ acknowledged that multiple disputes existed between the parties, on account 
of a situation of armed conflict. These involved: 

[A] range of matters including the status of Abkhazia and South Ossetia, outbreaks of 
armed conflict and alleged breaches of international humanitarian law and of human 
rights, including the rights of minorities. It is within that complex situation that the 
dispute which Georgia alleges to exist and which the Russian Federation denies is to 
be identified. One situation may contain disputes which relate to more than one body 
of law and which are subject to different dispute settlement procedures.802 

In other words, the ICJ emphasised that a situation of armed conflict may result in a 
variety of disputes arising under different bodies of law. Its task was to determine, first, 
whether the dispute existed when it was submitted and, second, whether it was one 
upon which it had jurisdiction. After reviewing relevant agreements between the parties, 
UNSC resolutions, other documents and statements, the Court found:  

[W]hile the Georgian claims of 9 to 12 August 2008 were primarily claims about the 
allegedly unlawful use of force, they also expressly referred to alleged ethnic cleansing 
by Russian forces. These claims were made against the Russian Federation directly 
and not against one or other of the parties to the earlier conflicts, and were rejected by 
the Russian Federation. The Court concludes that the exchanges between the 
Georgian and Russian representatives in the Security Council on 10 August 2008, the 
claims made by the Georgian President on 9 and 11 August and the response on 12 
August by the Russian Foreign Minister establish that by that day, the day on which 
Georgia submitted its Application, there was a dispute between Georgia and the 
Russian Federation about the latter’s compliance with its obligations under CERD as 
invoked by Georgia in this case.803 

Notably, the ICJ used language which, in some respects, mirrors the language used 
by the UNCLOS Annex VII Tribunal in Chagos MPA, discussed in Chapter 3.804 There, 
the Tribunal examined the ‘relative weight’ of the dispute: it assessed whether the 
dispute was ‘primarily’ about territorial sovereigntya matter which would be external 
to UNCLOSor whether this issue was only ‘minor’, in other words ‘ancillary’.805 

In the latter case, the mixed dispute would be characterised as concerning the 
interpretation and application of UNCLOS. Similarly, the ICJ noted that Georgia had 

 

800  Phoebe Okowa, ‘The International Court of Justice and the Georgia/Russia Dispute’ (2011) 11 
Human Rights Law Review 739. 
801 Georgia v Russian Federation (n 292) para 23. 
802 ibid para 32. 
803 ibid para 113. 
804 See discussion under ‘Critiquing the ‘Relative Weight’ Assessment’ in Section 3.1.7. 
805 Chagos MPA Award (n 62) paras 213–221. 
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‘primarily’ complained of uses of force by Russia in some statements. This could be 
seen as resembling the Annex VII Tribunal’s assessment in Chagos MPA that the 
dispute ‘primarily’ concerned sovereignty.  

However, the similarities end there. In Georgia v Russia, the ICJ did not suggest that 
Georgia’s primary complaint about aggression barred it from entertaining a dispute 
about ethnic cleansingdespite both disputes arising from the same armed conflict. 
In the Court’s assessment, the latter dispute existed independently and could be 
considered under the CERD’s compromissory clause.806 Consequently, the Court’s 
use of the word ‘primarily’ is best understood as reflecting its interpretation of 
Georgia’s claims, as framed by Georgia itself. This contrasts with the approach, seen 
in Chagos MPA, where the forum departed from the applicant’s formulation of its 
claims to determine the ‘real issue’. 

The ICJ made similar observations later when Ukraine brought a case against Russia 
under CERD. Ukraine alleged that Russia had breached its obligations under CERD 
through a campaign of racial discrimination against Crimean Tatars and ethnic 
Ukrainians in Crimea, including by suppressing Ukrainian-language education. 807 
However, Russia claimed that Ukraine, ‘under cover of allegations relating to violations 
of … CERD’, was in fact ‘seeking to bring before the Court disputes concerning alleged 
violations of “different rules of international law”’.808 Thus, Russia argued that Ukraine 
was seeking to seize the Court over its ‘alleged “overt aggression” in eastern Ukraine 
and over the status of Crimea’.809 Once again, the question arose as to whether the 
ICJ had jurisdiction under the CERD compromissory clause, given the existence of 
external elements linked to international humanitarian law. 

The Court responded initially by observing:  

[A]pplications that are submitted to it often present a particular dispute that arises in 
the context of a broader disagreement between the parties. The fact that a dispute 
before the Court forms part of a complex situation that includes various matters, 
however important, over which the States concerned hold opposite views, cannot lead 
the Court to decline to resolve that dispute, provided that the parties have recognized 

 

806 For this reason, the ICJ rejected Russia’s preliminary objection relating to the existence of a dispute. 
However, the Court upheld another preliminary objection relating to art 22 CERD, concluding that it did 
not have jurisdiction on account of certain procedural conditions. The requirement of prior negotiations 
between the parties on matters concerning the interpretation or application of CERD had not been 
fulfilled. See Georgia v Russian Federation (n 292) para 184. Note that Georgia also approached the 
ECtHR, which declared the ECtHR case admissible in 2011, the same year the ICJ found that the 
procedural requirements of art 22 CERD had not been met because there was no dispute. In its 
judgment in 2021, the ECtHR found human rights violations after the cessation of hostilities. However, 
it declined jurisdiction for alleged claims during the active phase of the hostilities: Georgia v Russia (II) 
App No 38263/08 (21 January 2021). 
807 Ukraine v Russian Federation Preliminary Objections (n 265). In addition, a second matter relating 
to the International Convention for the Suppression of the Financing of Terrorism was brought by 
Ukraine, arguing that Russia had violated its obligations inter alia by supporting separatist groups in 
Eastern Ukraine including with weapons and training. 
808 ibid para 27. 
809 ibid para 27. 
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its jurisdiction to do so and the conditions for the exercise of its jurisdiction are 
otherwise met.810 

Thus, the Court reaffirmed its position in Georgia v Russia, namely that the complexity 
of a situation giving rise to various disputes between States, even in the case of an 
armed conflict, does not in itself preclude jurisdiction. This statement reinforces the 
earlier observation that the ICJ’s approach differs from that of the UNCLOS Annex VII 
Tribunal in Chagos MPA. As discussed in Chapter 3, the Tribunal proposed assessing 
the ‘relative weight’ of an external aspect in a mixed dispute. This report showed that, 
in that case, ‘weight’ entailed assessing the ‘importance’ of an internal issue vis-à-vis 
that of the external issue. By contrast, the ICJ’s statement appears to argue against 
assessing the ‘importance’ of the ‘various matters’ arising from ‘a complex situation’ 
when determining jurisdiction. 

Unlike in Georgia v Russia, however, Russia in the case with Ukraine did not only 
contest the existence of a dispute over the interpretation or application of CERD. It 
argued also that, even if the acts of which Ukraine complained were proven on the 
facts, the acts would not amount to violations of its obligations under CERD. The ICJ 
treated this as an objection specifically to its jurisdiction ratione materiae under the 
CERD compromissory clause. After all, if the alleged acts could not constitute 
violations of CERD, the subject-matter of the dispute submitted by Ukraine would not 
concern CERD’s interpretation or application. Such acts would potentially be governed 
by ‘different rules of international law’, as Russia alleged, but not by CERD.  

The objection allowed the ICJ to clarify that: 

[T]o determine whether it has jurisdiction ratione materiae under CERD, the Court does 
not need to satisfy itself that the measures of which Ukraine complains actually 
constitute “racial discrimination” within the meaning of Article 1, paragraph 1, of CERD. 
Nor does the Court need to establish whether, and, if so, to what extent, certain acts 
may be covered by Article 1, paragraphs 2 and 3, of CERD. Both determinations 
concern issues of fact, largely depending on evidence regarding the purpose or effect 
of the measures alleged by Ukraine, and are thus properly a matter for the merits, 
should the case proceed to that stage.811 

Instead, the Court found it appropriate, at the preliminary objections stage, to assess 
only ‘whether the measures of which Ukraine complains fall within the provisions of 
the Convention’.812 The Court noted that both parties agreed that certain ethnic groups 

 

810 ibid para 28. 
811 ibid para 94. 
812 ibid para 95. Notably, it cited in this respect the Oil Platforms judgment (ibid para 57). The approach 
seen in the ICJ’s human rights cases, as discussed in this chapter, was in fact born out of the Oil 
Platforms case. There, the ICJ considered that it had jurisdiction under the 1955 Treaty of Amity, 
Economic Relations, and Consular Rights between the United States and Iran because the former’s 
alleged aggression against the latter, if proven, would have entailed a breach of obligations under the 
said treaty. At first sight, it would have seemed as though Iran was squeezing a use of force case into 
the compromissory clause of a friendship and trade treaty; a classic mixed dispute. The Oil Platforms 
case thus shows that the test employed by the ICJ in the relevant human rights cases was designed 
precisely for the extremities of mixed disputes. See Oil Platforms (United States v Iran) [1996] ICJ Rep 
803, para 16. 
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identified by Ukraine were protected under CERD.813 Moreover, the Court noted that 
CERD contained ‘broadly formulated rights and obligations’. As a result, in its 
assessment, ‘the measures of which Ukraine complains [were] capable of having an 
adverse effect on the enjoyment of certain rights protected under CERD’.814 Since 
these measures fell within the provisions of the treaty, the Court dismissed the 
objection to its jurisdiction ratione materiae.815  

This case suggests that, due to the very generic formulation of the obligations under 
CERD, the Court generally finds it has jurisdiction ratione materiae subject to a two-
part test. It determines, first, whether the group in question is protected by the treaty 
and, second, whether the relevant measures ‘fall within the provisions’ of CERD by 
being capable of adversely affecting the enjoyment of relevant rights. The Court may 
hold that the measures are not capable of such adverse effects if the facts presented 
at the preliminary stage do not indicate that the measures were taken with the ‘purpose 
or effect’ of inhibiting the enjoyment of rights under CERD. This latter determination is 
the only aspect which requires a factual assessment at the preliminary stagean 
approach which, as noted above, the Court otherwise seeks to avoid during 
preliminary proceedings. 

The Court undertook a factual assessment for this precise purpose in Azerbaijan v 
Armenia.816 This case, once again stemmed from an armed conflict, specifically the 
hostilities in Nagorno-Karabakh. Azerbaijan alleged that Armenia’s acts stemming 
from its occupation had caused environmental harm, which amounted to racial 
discrimination against a particular ethnic group.817 However, the Court found that the 
alleged measures could not fall within the scope of the treaty because they were not 
capable of affecting the group’s rights.818 It based this conclusion on the fact that the 
group was no longer inhabiting the affected area at the time when Armenia allegedly 
carried out the acts in question.819 This factual assessment led the Court to deny 
jurisdiction ratione materiae. 

The ICJ’s methodology in establishing its jurisdiction ratione materiae under CERD 
does not appear to prevent it from adjudicating disputes arising in contexts where both 
international humanitarian law and CERD may apply. Georgia v Russia and Ukraine v 
Russia demonstrate that the Court is willing to entertain such disputes, provided they 
concern the interpretation or application of CERD. Conversely, in Azerbaijan v 
Armenia, the Court did not deny jurisdiction ratione materiae because the dispute 
arose from an armed conflict involving a variety of issues between the parties going 

 

813 Ukraine v Russian Federation Preliminary Objections (n 265) para 95. 
814 ibid. 
815 The case eventually was decided in the merits stage, where the Court found that Russia violated 
CERD by the way in which it implemented its educational system in Crimea after 2014 regarding school 
education in the Ukrainian language. However, the Court found, that Russia did not violate any other 
obligations under CERD. See Ukraine v Russian Federation Preliminary Objections (n 265) para 404. 
816 Application of the International Convention on the Elimination of All Forms of Racial Discrimination 
(Azerbaijan v Armenia) (Preliminary Objections) (Judgment) [2024] ICJ Rep 1. 
817 ibid paras 93–100. 
818 ibid paras 97–99. 
819 ibid para 99. 
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beyond CERD. Instead, this conclusion stemmed from the alleged acts not being 
deemed capable of adversely affecting the enjoyment of rights under CERD. 

These conclusions are supported by another case arising from the hostilities in 
Nagorno-Karabakh: Armenia v Azerbaijan. Armenia alleged that Azerbaijan had 
violated its obligations under CERD through several acts, including torture, enforced 
disappearances and the destruction of cultural heritage.820 Azerbaijan responded that 
Armenia’s claims, even if proven, would fall under ‘international humanitarian law and 
reflect … the general animosity between nationals of two States involved in an armed 
conflict, rather than hostility based on the ethnic origin of the victims’.821 Thus, the 
respondent State once again emphasised that an external element, the application of 
international humanitarian law, did not fall within the Court’s jurisdiction ratione 
materiae. 

In response, the Court underlined: 

[T]he protection against racial discrimination provided by CERD continues to apply in 
armed conflicts. In that sense, CERD and international humanitarian law are 
complementary. It is well established that “[c]ertain acts may fall within the ambit of 
more than one instrument and a dispute relating to those acts may relate to the 
‘interpretation or application’ of more than one treaty or instruments” ... The Court 
emphasizes, however, that its jurisdiction in the present case is limited by Article 22 of 
CERD to Armenia’s claims under that Convention.822 

Bearing this limitation on its jurisdiction ratione materiae in mind, the Court reiterated, 
in line with its earlier approach, that, in its view: 

[A]cts of murder, torture, inhuman treatment, arbitrary detention and enforced 
disappearance allegedly carried out on the basis of the national or ethnic origin of the 
victim are capable of constituting violations of obligations under CERD, including in an 
armed conflict.823 

In other words, the Court once again emphasised the complexity of armed conflicts 
and the potential co-application of international humanitarian law and other legal 
regimes. At the same time, it demonstrated an ability to identify specific acts which 
could be seen as falling within the scope of CERD, thus allowing it to establish 
jurisdiction ratione materiae amidst this complexity. The possibility that international 
humanitarian law might also apply did not prevent the Court from confirming its 
jurisdiction to proceed to the merits. 

Admittedly, the ICJ’s method of dissecting cases to isolate the acts concerning the 
interpretation or application of CERD has often resulted in disagreements amongst the 
judges.  

For instance, in Azerbaijan v Armenia, the Court rejected an objection to its jurisdiction 
ratione materiae in relation to alleged laying of landmines and booby traps, while, as 

 

820 Armenia v Azerbaijan (n 293) para 26. 
821 ibid para 63. 
822 ibid para 77. The Court quoted here from Tehran Hostages (n 3) para 56. 
823 Armenia v Azerbaijan (n 293) para 78. 
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noted above, it upheld the objection concerning alleged environmental harm. 
Azerbaijan had presented the use of landmines and booby traps as part of a broader 
pattern through which Armenia allegedly sought to ‘create, support, and maintain the 
monoethnic character of the then-occupied territories’.824 However, dissenting judges 
argued that the Court should have upheld jurisdiction over the environmental harm 
claims, noting that environmental harm could fall within CERD’s scope where the 
alleged acts are based on prohibited distinctions.825  

Similar criticisms arose in Armenia v Azerbaijan, where certain judges questioned 
whether the ‘real dispute’ fell within the scope of CERD. They contended that the 
‘Court should have used this opportunity to reject the practice of using CERD as a 
“fourre-tout” for jurisdictional purposes’.826 

These divergent judicial views underscore that the ICJ faces a critical choice in relation 
to cases based on CERD’s compromissory clause:  

[W]hether to persist in narrowing CERD’s application, thereby constraining its 
relevance in addressing contemporary global challenges, or to adopt a more 
progressive and inclusive interpretation that allows diverse claims to proceed to the 
merits stage.827  

Commentators have described the ICJ’s jurisdiction, where based on compromissory 
clauses, as producing a form of a ‘Cinderella problem’, meaning that the ‘jurisdictional 
clauses are akin to a glass slipper that is too small for the full size and complexity of a 
case’.828  

In any event, this case law is complemented by certain decisions by the ICJ concerning 
the Genocide Convention. Croatia filed an application against Serbia, alleging 
violations of this treaty during the armed conflict in the 1990s.829 Croatia alleged that 
genocide was committed by Serb forces and the Yugoslav National Army while they 
controlled about one-third of Croatian territory from 1991 to 1995. Serbia 

 

824 ibid paras 74–77. 
825 Azerbaijan v Armenia (n 816) Joint Dissenting Opinion of Judges Nolte, Charlesworth, Cleveland 
and Tladi, paras 16–23. 
826 ibid, Dissenting Opinion of Judge Yusuf, para 1. See also the discussion under ‘International Human 
Rights Law’ in Section 2.1.2.v of the present report. 
827 Veronica Botticelli, ‘Greening CERD? The ICJ’s (Over)Cautious Stance on Environmental Harm as 
Racial Discrimination in Azerbaijan v Armenia’ (EJIL: Talk!, 18 December 2024) 
<https://www.ejiltalk.org/greening-cerd-the-icjs-overcautious-stance-on-environmental-harm-as-racial-
discrimination-in-azerbaijan-v-armenia/>. 
828 Isabella Risini, The Inter-State Application under the European Convention on Human Rights (Brill 
2018) 44, citing Cesare PR Romano, Karen J Alter and Yuval Shany, ‘Mapping international Adjudicative 
Bodies, the Issues and Players’ in Cesare Romano et al (eds), The Oxford Handbook of International 
Adjudication (Oxford University Press 2014). 
829 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia 
v Serbia) (Judgment) [2015] ICJ Rep 3, 45–46. See commentary on the case generally in Harris (n 17); 
Islam Attia, ‘Revisiting Jurisdiction of UNCLOS Courts and Tribunals Over Ancillary Sovereignty 
Disputes’ (2023) 10 The Journal of Territorial and Maritime Studies 5; Loris Marotti, ‘Between Consent 
and Effectiveness: Incidental Determinations and the Expansion of the Jurisdiction of UNCLOS 
Tribunals’ in Angela Del Vecchio and Roberto Virzo (eds), Interpretations of the United Nations 
Convention on the Law of the Sea by International Courts and Tribunals (Springer 2019) 383. 
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counterclaimed that Croatia committed genocide during military operations in summer 
1995, which enabled it to retake much of that territory. 

The jurisdictional basis for the case was the compromissory clause under Article IX of 
the Genocide Convention, which allowed the ICJ to adjudicate disputes concerning 
the treaty’s ‘interpretation, application, or fulfilment’. However, as the alleged 
Convention violations occurred during an armed conflict, the question arose whether 
international humanitarian law or international human rights lawexternal to the 
Conventionought to govern the case, as opposed to the Genocide Convention itself. 

The Court, citing its judgment in the Genocide Case (Bosnia v Serbia), clarified that it 
‘ha[d] no power to rule on alleged breaches of other obligations under international 
law, not amounting to genocide, particularly those protecting human rights in armed 
conflict’.830 Thus, in line with the reasoning articulated in the abovementioned CERD 
cases, the Court explained that, to establish jurisdiction, the applicant must 
demonstrate that the dispute with the respondent genuinely related to the 
interpretation, application or fulfilment of the Genocide Convention.  

Yet the Court went one step further than it did in the earlier CERD cases. It stated that, 
although its jurisdiction remained limited to disputes concerning genocide, this 
limitation alone: 

[D]oes not prevent the Court from considering, in its reasoning, whether a violation of 
international humanitarian law or international human rights law has occurred to the 
extent that this is relevant for the Court’s determination of whether or not there has 
been a breach of an obligation under the Genocide Convention.831 

This dictum extends the methodology applied in relation to CERD because it does not 
merely affirm that the complementary application of international humanitarian law 
poses no obstacle to establishing jurisdiction under CERD. Rather, it affirms that, once 
properly seized of a dispute under CERD, the Court may consider international 
humanitarian law or international human rights law more generally, insofar as such 
consideration is ‘relevant’ to assessing compliance with CERD.  

This approach is reiterated in the case law of human rights bodies discussed below. 
Before turning to that case law, however, it is instructive to contrast Croatia v Serbia 

 

830 Croatia v Serbia (n 829) para 85; Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (Judgment) [2007] ICJ 
Rep 1, 104, para 147. 
831  Croatia v Serbia (n 829) para 85 (emphasis added). Note that in UNCLOS cases, the wording 
‘necessary’ is used rather than ‘relevant’, however, the reasoning is similar: see discussion under 
‘Jurisdiction and Applicable Law’ in Section 3.2.2. In particular, the Arctic Sunrise (n 553) and South 
China Sea (n 76) cases and ITLOS Climate Change Advisory Opinion (n 607). It also bears noting that, 
in relation to customary international law, as the Court elaborated in Croatia v Serbia (n 829) para 88: 
 

Where a treaty states an obligation which also exists under customary international law, the 
treaty obligation and the customary law obligation remain separate and distinct’, such that, 
‘unless a treaty discloses a different intention, the fact that the treaty embodies a rule of 
customary international law will not mean that the compromissory clause of the treaty enables 
disputes regarding the customary law obligation to be brought before the Court. 
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with another case in which the Court assessed its jurisdiction ratione materiae on 
specific points. 

Specifically, the compromissory clause in the Genocide Convention played a central 
role in the Ukraine v Russia case.832 Ukraine brought proceedings against Russia 
regarding its invasion of the Donbas and other regions. Ukraine alleged that Russia 
had falsely claimed that Ukraine committed genocide in the Luhansk and Donetsk 
regions and that, based on these false allegations, Russia’s actions in the regions 
were unlawful. 

The particularity of this case lay in, according to the ICJ, the dispute containing two 
distinct aspects, each requiring separate examination.833 The first aspect concerned 
Ukraine’s request that the Court declare that it had not committed genocide, which 
related to Russia’s alleged false allegations.834 The second aspect involved Ukraine’s 
submission that the Court declare that Russia had acted unlawfully under the 
Genocide Convention, including through its use of forcean issue that Russia 
characterised as external.835 

The Court found that it had jurisdiction over the first aspect but lacked jurisdiction over 
the second. Russia had contested the Court’s jurisdiction ratione materiae, arguing:  

Ukraine does not really expect the Court to declare that the Respondent has breached 
its obligations under Articles I and IV of the Convention, but rather that the Court 
declare that the recognition of the “Donetsk People’s Republic” and the “Luhansk 
People’s Republic” and the “special military operation” are unlawful under the Charter 
of the United Nations and customary international law.836 

Ukraine, however, maintained that the Court had jurisdiction. It argued that the dispute 
fell within the scope of the Genocide Convention’s compromissory clause and that it 
was ‘immaterial whether or not the Parties also have another dispute under the Charter 
of the United Nations’. 837 The intervening States echoed this view. As the Court 
summarised, these States had contended that ‘any dispute relating to the Convention 
falls within the scope of Article IX, irrespective of whether the parties also have a 
dispute concerning rights and obligations under other rules of international law’.838 

Consistent with its earlier jurisprudence, the ICJ reaffirmed: 

 

832 Ukraine v Russian Federation Preliminary Objections (n 265). 
833 ibid para 53; See commentary on the case in Marc Weller, ‘Time for Another Ukrainian Genocide 
Case?’ (EJIL:Talk!, 6 February 2024) <https://www.ejiltalk.org/time-for-another-ukrainian-genocide-
case/> (accessed 27 November 2024); Milanovic (n 27). 
834 Ukraine v Russian Federation Preliminary Objections (n 265) para 54. 
835  ibid para 55. To some extent, the splitting up of the dispute into two aspects is similar to the 
severability test in the Coastal State Rights (n 63) case, in which the Tribunal asked Ukraine to give a 
revised list of claims, excluding those which implicated sovereignty over Crimea, see discussion under 
‘The Severability Test’ in Section 3.1.5. 
836 Ukraine v Russian Federation Preliminary Objections (n 265) para 131. 
837 ibid para 133. 
838 ibid para 134. 
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[I]t must be ascertained whether the actions or omissions of the respondent 
complained of by the applicant fall within the scope of the treaty allegedly violated, in 
other words whether the facts at issue, if established, are capable of constituting 
violations of obligations under the treaty.839 

Only in such a case would the dispute concern the interpretation or application of the 
Genocide Convention and fall within the Court’s jurisdiction ratione materiae. In this 
case, however, the ICJ found that the facts, even if established, would not constitute 
a violation of obligations under Articles I and IV of the Genocide Convention. The Court 
observed:  

[A]ssuming – for the sake of argument – that by recognizing the DPR and LPR and by 
launching the “special military operation”, the Russian Federation sought to implement 
its obligations under the Convention [namely, to prevent genocide and punish the 
perpetrators], and that the acts in questions are contrary to international law, it was not 
the Convention that the Russian Federation would have violated but the relevant rules 
of international law applicable to the recognition of States and the use of force. These 
matters were not governed by the Genocide Convention and the Court did not have 
jurisdiction to entertain them in the present case.840 

This conclusion stands in contrast with the Court’s earlier judgment in Croatia v Serbia 
over the relationship between international humanitarian law and the Genocide 
Convention. In the present case, the Court was less prepared to accept that violations 
of external rules may be ‘relevant’ for determining whether the respondent had 
breached the Genocide Convention. According to the Court, even if external norms 
had been violated, the acts entailing such violations would not necessarily also imply 
a breach of the Genocide Convention. 

In summary, the Court has recognised that armed conflicts may give rise to mixed 
disputes, implicating both international humanitarian law and international human 
rights law. This complexity does not, in and of itself, prevent the Court from asserting 
jurisdiction to settle such a dispute, provided that the dispute before it concerns the 
interpretation or application of a treaty over which it has jurisdiction. In this context, the 
Court has accepted that it may consider violations of external rules, of international 
humanitarian law or international human rights law, where relevant to determining a 
breach of the specific treaty within the Court’s competence. Conversely, the Court has 
also found that some other external rules may not be relevant to assessing a violation 
of the relevant treaty, in which case it will decline to hear external claims.  

It is notable that human rights bodies have adopted a similar approach to the interplay 
between international humanitarian law and international human rights law, as 
discussed in the next subsection. 

ii. Human Rights Bodies 

Human rights bodies have dealt with cases arising from armed conflicts of a mixed 
nature. This includes the Human Rights Committee (HRC), the ECtHR, the African 

 

839 ibid para 136. 
840 ibid para 146. 
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Commission on Human and Peoples' Rights (African Commission) and the Inter-
American Court of Human Rights (IACtHR). The analysis below examines each in turn.  

While these bodies have generally shown more openness to resorting to external 
rulesparticularly norms of international humanitarian lawto aid in interpretation, 
they have also tended to refrain from asserting jurisdiction over claims based solely 
on external rules. This trend aligns with approaches observed in other fields, such as 
the law of the sea and international economic law.841 

As regards the HRC, Russia’s annexation of Crimea also formed the basis of one of 
its decisions in Bratsylo v Russia. Three complainants alleged that their detention and 
criminal convictions violated their human rights as Russian law had been retroactively 
applied in Crimea.842 The significance of this case, and its importance to this report, 
lay in the authors’ reliance on international humanitarian law to support their claims, 
and the HRC’s interpretation and application of the ICCPR with reference to 
international humanitarian law. The HRC affirmed: 

[T]he Covenant applies in situations of armed conflict to which the rules of international 
humanitarian law also are applicable. While, in respect of certain Covenant rights, 
more specific rules of international humanitarian law may be especially relevant for the 
purposes of the interpretation of Covenant rights, both spheres of law are 
complementary, not mutually exclusive.843  

The HRC then referred to the Fourth Geneva Convention, which protects the rights of 
civilians in armed conflict and enshrines the principle of non-retroactivity.844 On this 
basis, it found that Russia had violated the ICCPR by retroactively applying its criminal 
law to detain the complainants. It again cited the Fourth Geneva Convention when 
examining whether its designation of a ‘protected person’ could fall within the meaning 
of ‘other status’ under Article 26 of the ICCPR as a category protected against 
discrimination.845 It answered in the affirmative.  

This last assessment was part of a broader finding that Russia’s policy of forced 
naturalisationapplying solely to Ukrainian citizens and stateless persons with 
permanent residence in the territory of Crimea or the city of Sevastopolamounted to 
discrimination.846 

This case marked several important firsts. It was the first time that the HRC had 
invoked humanitarian law instruments to interpret the ICCPR; the first time a human 
rights body recognised discrimination on the basis of ‘protected person’ status under 

 

841  See discussions under ‘Excluding Claims of Sovereignty’ in Section 3.1.3 and ‘Jurisdiction and 
Applicable Law’ in Section 4.1.3. 
842 Bratsylo v Russia Communication No 3022/2017 (2024) UN Doc CCPR/C/140/D/3022/2017. 
843 ibid para 8.6. 
844  ibid para 8.6. Geneva Convention relative to the Protection of Civilian Persons in Time of War 
(adopted 12 August 1949, entered into force 21 October 1950) 75 UNTS 287. 
845 Bratsylo v Russia (n 842) para 8.18. 
846 ibid paras 8.15–8.19. 
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the Fourth Geneva Convention; 847  and the first time that a human rights body 
classified Russia‘s citizenship regime in Crimea as a human rights violation.848 This 
development in the HRC’s approach aligns with the practice of other human rights 
bodies, as seen in the case law of the ECtHR, and may be applied in future cases.849 

In Hassan v United Kingdom, the applicant alleged violations of Article 5(1)–(4) of the 
European Convention on Human Rights (ECHR). He argued that British forces in Iraq 
had arbitrarily arrested and detained his brother without procedural safeguards. 
Interestingly, the UK argued that the jurisdictional basis set out in Al-Skeini v United 
Kingdom (a case discussed in the Section 5.1.2 in which the ECtHR elaborated on the 
ECHR’s extraterritorial application) should not: 

[A]pply in the active hostilities phase of an international armed conflict, where the 
agents of the Contracting State are operating in territory of which they are not the 
occupying power, and where the conduct of the State will instead be subject to the 
requirements of international humanitarian law.850  

The ECtHR rejected this argument. It cited ICJ case law affirming that international 
human rights law and international humanitarian law can apply concurrently.851 It 
emphasised that the ECHR ‘should so far as possible be interpreted in harmony with 
other rules of international law of which it forms part’.852  

Against this background, the ECtHR concluded that ECHR safeguards continue to 
apply even in situations of international armed conflict, although its provisions must be 
interpreted in light of international humanitarian law.853 It therefore held that Article 5 
of the ECHR ‘must also be interpreted in a manner which takes into account the 
context and the applicable rules of IHL’.854 

 

847  See European Human Rights Advocacy Centre, ‘Human Rights Committee Finds Russia’s 
Naturalisation of Ukrainian Citizens in Crimea a Human Rights Violation, Imposition of Russian Law 
Illegal’ (13 July 2024) <https://ehrac.org.uk/en_gb/human-rights-committee-finds-russia-naturalisation-
ukrainian-citizens-crimea-human-rights-violation-bratsylo/> (accessed 19 February 2025). 
848 ibid. 
849 Notably, in 2024, the Clooney Foundation for Justice, Legal Action Worldwide and Truth Hounds filed 
a complaint before the HRC on behalf of 18 Ukrainian victims of a Russian missile strike that killed 29 
people and injured over 200. The complaint alleges a violation of art 6 of the ICCPR (right to life), 
arguing the attack formed part of Russia’s aggression against Ukraine. It draws on HRC, ‘General 
Comment No 36 on Article 6: Right to Life (3 September 2019) UN Doc CCPR/C/GC/36, which affirms 
that deaths resulting from acts of aggression under international law may breach the right to life. The 
Committee may therefore engage with the law on aggression, as it has previously done with 
international humanitarian law in armed conflict cases. See ‘NGOs File Landmark Complaint to UN 
Human Rights Committee on Russian Aggression in Ukraine’ (Press Release, 11 July 2024) 
<https://reliefweb.int/report/ukraine/ngos-file-landmark-complaint-un-human-rights-committee-russian-
aggression-ukraine> (accessed 19 February 2025). 
850 Hassan v United Kingdom App No 29750/09 (2014) para 76. 
851 ibid paras 77, 35–37; Note that the case law referenced to by the ECtHR included the following ICJ 
cases: Legality of the Threat or Use of Nuclear Weapons; Legal Consequences of the Construction of 
a Wall in the Occupied Palestinian Territory; Armed Activities on the Territory of the Congo (Democratic 
Republic of Congo v Uganda). 
852 Hassan v United Kingdom (n 850) para 77. 
853 ibid para 104. 
854 ibid para 106. 
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Thus, the ECtHR did not treat the questions pertaining to international humanitarian 
law as self-contained and outside the ECtHR’s remit. Instead, the ECtHR deemed 
these issues as integral to the proper interpretation and application of the ECHR. This 
case represented the first time that the ECtHR directly referred to international 
humanitarian law when evaluating compliance with the ECHR, as opposed to merely 
citing it indirectly in passing as it had done previously.855 The decision in Hassan v 
United Kingdom therefore represented an important development in the ECtHR’s 
approach to disputes relating to armed conflicts.  

In disputes relating to situations of occupation, the ECtHR has continued to refer to 
international humanitarian law directly when applying the ECHR. One example is 
Ukraine v Russia (re Crimea).856 In this inter-State application, Ukraine claimed that 
Russia bore responsibility for administrative practices resulting in numerous human 
rights violations in Crimea since 27 February 2014the date on which Russia began 
exercising extraterritorial jurisdiction over the territory. According to Ukraine, these 
practices formed part of a campaign of political repression seeking to suppress political 
opposition. 

Given the ‘factual basis’ for Russia’s exercise of jurisdiction over the relevant Ukrainian 
territory, namely through military action and occupation, the Court found it appropriate 
to consider relevant norms of international humanitarian law when interpreting and 
applying the ECHR.857 However, the ECtHR emphasised that its consideration of 
international humanitarian law: 

[W]as limited to the interpretation and application of the Convention in so far as 
necessary in the circumstances of the present case … It had no bearing on the 
issues pertaining to Crimea’s status under international law, which, as stated in 
the admissibility decision, were outside the scope of the case.858  

Thus, the ECtHR used international humanitarian law to interpret and apply the ECHR, 
without determining breaches of international humanitarian law itself or the ‘“legality” 
of the Russian Federation’s purported “invasion” and “occupation” of Crimea’.859 More 

 

855 Julie Tenenbaum, ‘Application of IHL by the ECtHR’ (International Committee of the Red Cross, 23 
September 2020). See, for example, Varnava v Turkey App Nos 16064-16073/90 (2009), in which the 
Court underlined that art 2 of the ECHR must be interpreted in so far as possible in light of international 
humanitarian law, which play an indispensable and universally accepted role for situations such as 
armed conflicts. See also Isayeva v Russia App No 57950/00 (2005) paras 183, 191; Benzer v Turkey 
App No 23502/06 (2013) para 184. 
856 Ukraine v Russia (re Crimea) App Nos 20958/14 and 38334/18 (2024). 
857 ibid legal summary, para d; Please note that the Court stated that this approach would follow the 
methodology applied in other cases such as Georgia v Russia (II) (n 806); Ukraine and the Netherlands 
v Russia App Nos 8019/16, 43800/14 and 28525/20 (2022). 
858 Ukraine v Russia (re Crimea) (n 856) legal summary, para d; Please note that the Court referred to 
the ICJ’s decision in Ukraine v Russian Federation Preliminary Objections (n 265) when separating the 
external and internal issue. 
859 Ukraine v Russia (re Crimea) (n 856) para 244. 
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broadly, in situations of armed conflict resulting in an occupation, the ECtHR has 
considered international humanitarian law to interpret and apply the ECHR.860  

The African Commission has followed a similar trajectory, relying on treaty 
interpretation to address disputes involving both human rights and elements of 
international humanitarian law. In Thomas Kwoyelo v Uganda, the Commission heard 
a complaint from an applicant who had been abducted as a child soldier in Northern 
Uganda. 861  The applicant alleged that Ugandan authorities abducted him and 
detained him in a private residence in Uganda, where he was subjected to torture and 
inhumane treatment and denied access to legal counsel and next of kin. The applicant 
was then prosecuted for several offences and, despite applying for amnesty, he 
remained in detention. His application to the African Commission alleged violations of 
several human rights under the African Charter on Human and Peoples’ Rights 
(ACHPR). 

The African Commission observed that, due to the circumstances of the case: 

[T]he determination of whether violations were perpetrated against the victim has to be 
based not only on the provisions of the African Charter but also the rules of IHL that 
govern the detention and treatment in detention of detainees.862  

The African Commission clarified that it would issue findings solely based on violations 
of the ACHPR, but that international humanitarian law standards would be relevant to 
establishing the existence of such violations in armed conflict.863 It added that, where 
tensions arise in the concurrent application of both areas of law, international 
humanitarian law acts as the lex specialis governing the conduct of parties in armed 
conflicts, including the treatment of detainees.864 In this instance, it proceeded to 
examine alleged violations of the ACHPR by reference to international humanitarian 
law.865 

The African Commission later reaffirmed this approach in its study on human rights in 
conflict situations.866 The study reiterated that, as established in Thomas Kwoyelo v 
Uganda, the ACHPR applies during both peacetime and wartime. Thus, in armed 
conflict, ‘there would be co-application of the two regimes of law’.867 However, the 
African Commission does not directly apply international humanitarian law. Instead, it 

 

860 It should be noted that the ‘so-called Cinderella problem’ is a familiar phenomenon for the ECtHR in 
inter-State proceedings, and that there exists a potential burden on the Court as ‘States lodge inter-
State applications in Strasbourg which have broader legal implications than the human rights issues 
cognizable in Strasbourg’ due to the uneven judicialization under international law: see Isabella Risini, 
The Inter-State Application under the European Convention on Human Rights (Brill 2018) 44, 45. 
861  Communication 431/12 – Thomas Kwoyelo v Uganda (Extraordinary Session of the African 
Commission on Human and Peoples’ Rights, 12–22 February 2018). 
862 ibid para 147. 
863 ibid para 150. 
864 ibid para 152. 
865 ibid paras 155ff. 
866 African Commission on Human and Peoples’ Rights, ‘Addressing Human Rights Issues in Conflict 
Situations: Towards a More Systematic and Effective Role for the African Commission on Human and 
Peoples’ Rights’ (2019) xi <https://achpr.au.int/sites/default/files/files/2021-
10/achprconflictstudyeng.pdf> (accessed 13 June 2025).  
867 ibid. 
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draws on relevant standards on the basis of Articles 60 and 61 of the ACHPR, which 
set out applicable principles.868 

Similar to other human rights bodies, the IACtHR engages in treaty interpretation when 
deciding cases involving not only human rights but also other areas of international 
law. It does so by adopting an evolutive interpretation of the American Convention on 
Human Rights (ACHR), drawing on comparative studies of international hard and soft 
law instruments.869 According to a commentator:  

The IACtHR has often justified relying on external sources by noting that the ACHR is 
part of the corpus juris of international human rights law and stressing that this 
‘outward-looking’ interpretative exercise is guided by Article 31 of the [VCLT] and 
Article 29 of the ACHR.870  

The IACtHR’s interpretative approach is evident in its case law relating to armed 
conflict. In Santo Domingo Massacre v Colombia, the IACtHR examined allegations 
that the Colombian Air Force had bombarded a village during the armed conflict 
between Colombian State and the Colombian Revolutionary Armed Forces.871 17 
civilians died and 27 civilians were injured, while empty houses, abandoned mostly by 
villagers in their escape, were sacked or pillaged.872 

The proceedings before the IACtHR related to violations of the rights to life, personal 
integrity, property, freedom of movement and residence, and judicial guarantees and 
protection. 873  Colombia raised a preliminary objection, asserting that the IACtHR 
lacked jurisdiction ratione materiae because the case related to norms of international 
humanitarian law.874 In particular, it argued: 

[T]he States Parties to the Convention are subject to the jurisdiction of the Court, 
whose competence is limited, and only events associated with presumed violations of 
its norms are subject to international proceedings. Even though other normative [sic] 
may be referred to and other judicial decisions incorporated, these only constitute 
criteria to assist the interpretation … [T]he eventual violations and responsibilities that 
could be derived from [the facts] could not be determined by the Court, because the 
latter does not have competence to make the type of declarations that relate to the 
application of international humanitarian law, because “war law” does not fall within its 
competences.875 

In response, the IACtHR reiterated that the ACHR is an international treaty which 
empowers it to rule over States’ acts or omissions and their compatibility with the 
ACHR, whether during peacetime or armed conflict. The ACHR imposed no normative 

 

868 ibid. 
869  See, for example, Tainá Garcia Maia, ‘Challenging the Use of External Sources by the Inter-
American Court of Human Rights’ (2023) 72 International and Comparative Law Quarterly 977. 
870 ibid 979. 
871 Case of the Santo Domingo Massacre v Colombia (Judgment) (IACtHR, 30 November 2012) 4. 
872 ibid p 5. 
873 ibid para 4. 
874 ibid para 16ff. 
875 ibid para 16. 
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limit in this regard.876 Thus, the ACHR ‘does not establish limitations to the Court’s 
competence to hear cases in situations of armed conflict’.877 The IACtHR cannot 
determine whether a State has violated other international treaties, such as those 
relating to international humanitarian law. However, ‘it may observe that certain acts 
or omissions that violate human rights under the treaties that it is competent to apply 
also violate other international instruments that protect the individual’.878 Relevant 
provisions of international humanitarian law, such as the 1949 Geneva Conventions, 
could be used as elements to interpret the ACHR. The IACtHR, therefore, concluded:  

[B]y using IHL as a supplementary norm of interpretation to the treaty-based provisions, 
the Court is not making a ranking between normative systems, because the 
applicability and relevance of IHL in situations of armed conflict is evident. This only 
means that the Court can observe the regulations of IHL, as the specific law in this 
area, in order to make a more specific application of the provisions of the Convention 
when defining the scope of the State’s obligations.879 

In this case, the IACtHR ‘found it useful and appropriate to interpret the scope’ of the 
right to property under Article 21 of the ACHR with reference to the Additional Protocol 
II to the Geneva Convention on Non-International Armed Conflicts and Rule 7 of the 
International Committee of the Red Cross’ study on the rules of customary 
international humanitarian law, which prohibit attacks against civilian objects and 
looting.880 

The IACtHR’s evolutive interpretation of the ACHR, as seen in Santo Domingo 
Massacre v Colombia, has given it, for some, a ‘negative reputation as a judicial 
activist’; however, its jurisprudence has ‘remained a reference and a standard for 
human rights in the region’. 881  In fact, the IACtHR’s practice does not deviate 
significantly from the approaches adopted by the other human rights bodies discussed 
above. 

Overall, it is apparent that regional courts and human rights bodies, together with the 
ICJ, are prepared to adjudicate disputes arising from an armed conflict, even where 
international humanitarian law and human rights law both apply. At the same time, 
these forums consistently emphasise that their consideration of international 

 

876  ibid para 21. See the same line of argument in Case of Las Palmeras v Colombia (Preliminary 
Objections) (IACtHR, 4 February 2000) para 32. 
877 Santo Domingo Massacre v Colombia (n 871) para 22. See same line of argument in Las Palmeras 
v Colombia (n 876) para 32. 
878  Santo Domingo Massacre v Colombia (n 871) para 23; See same line of argument in Case of 
Bámaca-Velásquez v Guatemala (Judgment) (IACtHR, 25 November 2000) para 208. 
879 Santo Domingo Massacre v Colombia (n 871) para 23. 
880 ibid paras 270–272. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 
to the Protection of Victims of Non-International Armed Conflicts (Protocol II) (adopted 8 June 1977, 
entered into force 7 December 1978) 1125 UNTS 609. International Committee of the Red Cross, 
International Humanitarian Law Databases, ‘Rule 7’ <https://ihl-databases.icrc.org/en/customary-
ihl/v1/rule7> (accessed 13 November 2025). 
881 Paula Baldini Miranda da Cruz, ‘Trackers and Trailblazers: Dynamic Interactions and Institutional 
Design in the Inter-American Court of Human Rights’ (2020) 11 Journal of International Dispute 
Settlement 69. 
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humanitarian law is limited to the extent relevant or necessary to apply the relevant 
treaty within their subject-matter jurisdiction.  

The next section continues this analysis by examining cases where external elements 
were not linked to jurisdiction ratione materiae, but to other aspects of jurisdiction. 

5.1.2. External Issues relating to Other Jurisdictional Aspects  

As noted in Section 5.1.1, armed conflict may give rise to disputes of a mixed nature 
involving both international humanitarian law and international human rights law. 
These disputes often raise questions over the forum’s jurisdiction ratione materiae. 
However, they may also give rise to questions involving external elements in relation 
to other aspects of jurisdiction. This may include whether the forum has jurisdiction 
ratione loci to settle such disputes, namely, not whether the relevant acts are governed 
by the treaty’s subject-matter, but whether the treaty applies to the geographical 
location where the acts took place. Such enquiries may introduce external issues, such 
as statehood, territorial sovereignty and occupation, into focus.  

The analysis below begins with a case before the ICC, followed by cases before 
human rights bodies discussed above, and concludes with a decision from the ICTY. 

i. International Criminal Court 

Article 12(2)(a) of the Statute of the ICC (the Rome Statute) provides: ‘the Court may 
exercise its jurisdiction if one or more of the following States are Parties to this Statute 
… : The State on the territory of which the conduct in question occurred’.882 In Situation 
in the State of Palestine, the Pre-Trial Chamber was asked to determine whether the 
Court’s territorial jurisdiction, as enshrined in the Rome Statute, extended to 
Palestinian territories occupied by Israelnamely Gaza and the West Bank, including 
East Jerusalem.  

The legal status of Palestine as a State and the status of the occupation of, notably, 
Gaza and the West Bank arose as external issues in this case. The Prosecutor, Fatou 
Bensouda, announced that the criteria under the Rome Statute to open an 
investigation into crimes were satisfied. She sought clarification from the Pre-Trial 
Chamber on the territorial scope of the Court’s jurisdiction.883  

The Pre-Trial Chamber held that it could answer this question based on the provisions 
of the Rome Statute. It began by interpreting Article 12(2)(a), stating that the term 
‘State’ in this provision: 

 

882 Rome Statute of the International Criminal Court (adopted 17 July 1988, entered into force 1 July 
2002) 2187 UNTS 3, art 12(2)(a). 
883 The Prosecutor enquired specifically about whether ‘the “territory” over which the Court may exercise 
its jurisdiction … comprises the West Bank, including East Jerusalem, and Gaza’. See ICC, ‘Statement 
of ICC Prosecutor, Fatou Bensouda, on the Conclusion of the Preliminary Examination of the Situation 
in Palestine, and Seeking a Ruling on the Scope of the Court’s Territorial Jurisdiction’ (20 December 
2019); ICC, State of Palestine <https://www.icc-cpi.int/palestine> (accessed 2 July 2025); Situation in 
the State of Palestine (n 257) para 56. 
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[C]annot be taken to mean a State fulfilling the criteria for statehood under general 
international law. Such a construction would exceed the object and purpose of the 
Statute and, more specifically, the judicial functions of the Chamber to rule on the 
individual criminal responsibility of the persons brought before it.884 

Instead, applying the ordinary meaning of the terms ‘in their context and in the light of 
the object and purpose of the Statute’, the Chamber held that ‘“[t]he State on the 
territory of which the conduct in question occurred” in article 12(2)(a) of the Statute 
must be interpreted as a reference to a State Party to the Statute’.885 

Accordingly, the ICC found: 

[I]n view of its accession [to the Rome Statute], Palestine shall thus have the right to 
exercise its prerogatives under the Statute and be treated as any other State Party 
would ... Palestine is therefore a State Party to the Statute, and, as a result, a “State” 
for the purposes of article 12(2)(a) of the Statute.886 

Further, the Chamber held that the ICC’s territorial jurisdiction extended to areas 
occupied by Israel since 1967, based on the Palestinian right to self-determination 
within the occupied territory. This right, recognised by several bodies, including the 
UNGA and the ICJ, amounted to an ‘internationally recognized human [right]’ within 
the meaning of Article 21(3) of the Rome Statute, which mandated the Court to apply 
and interpret the law consistently with ‘internationally recognised human rights’.887 

Thus, the ICC framed the issue of jurisdiction ratione loci as one which could be 
resolved merely by looking at whether an entity has acceded to the Rome Statute as 
a ‘State Party’. In doing so, the ICC avoided making any determination on the status 
of Palestine as a State under general international law and related questions of 
occupation and territorial sovereignty. It emphasised: 

[T]hese findings are without prejudice to any matters of international law arising from 
the events in the Situation in Palestine that do not fall within the Court’s jurisdiction. In 
particular, by ruling on the territorial scope of its jurisdiction, the Chamber is neither 
adjudicating a border dispute under international law nor prejudging the question of 
any future borders.888 

This reasoning bears resemblance to the severability test, notably used by the 
UNCLOS Annex VII Tribunal in South China Sea. As explained, the Tribunal held that 
it was not required to discuss the external issue of sovereignty, when confronted with 
jurisdictional objections, because resolving the UNCLOS claims was not premised on 
considering that external issue.  

Likewise, in Situation in the State of Palestine, the ICC Pre-Trial Chamber determined 
that deciding on its jurisdiction ratione loci did not require it to address the external 

 

884 Situation in the State of Palestine (n 257) para 106. 
885 ibid para 109. 
886 ibid para 112. 
887 ibid paras 117–122. 
888 ibid paras 113. 
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issue of statehood or the related issue of territorial sovereignty.889 The Tribunal in 
South China Sea focused on whether its decision on the merits could be ‘severed’ 
from external issues, to remain within the limits of its subject-matter jurisdiction. 
Similarly, the ICC Pre-Chamber focused on ensuring that it did not decide on any 
external issues when determining its ratione loci jurisdiction.  

It is notable that certain human rights bodies have adopted a similar approach when 
addressing issues of ratione loci jurisdiction, as discussed below. 

ii. Human Rights Bodies 

The Situation in the State of Palestine case before the ICC Pre-Trial Chamber shows 
that this forum could ascertain its jurisdiction ratione loci by interpreting and applying 
its constituent treaty, without addressing certain external issues. The HRC has 
adopted a similar approach when determining its jurisdiction’s geographical scope in 
accordance with Article 1 of the Optional Protocol to the ICCPR. This provision states: 

A State Party to the Covenant that becomes a Party to the present Protocol recognizes 
the competence of the Committee to receive and consider communications from 
individuals subject to its jurisdiction who claim to be victims of a violation by that State 
Party of any of the rights set forth in the Covenant.890 

The HRC has interpreted the expression ‘individuals subject to its jurisdiction’ not as 
a reference to the location of the violation, but ‘rather to the relationship between the 
individual and State in relation to a violation of any rights set forth in the Covenant, 
wherever they [sic] occurred’.891 As a result, the HRC found it was competent to deal 
with complaints about acts committed by States outside their territory.892 

By interpreting its competence in this way, the HRC has also circumvented engaging 
with external issues when determining its jurisdiction ratione loci. This approach is 
evident in Ivanov v Russia. The author of the complaint, a documentary filmmaker and 
an activist in lesbian, gay, bisexual and transgender rights, claimed that Russia had 
violated their rights to peaceful assembly under Article 21, and to non-discrimination 
under Article 26, of the ICCPR in respect of a denial to hold an assembly in the 
Ukrainian city of Sevastopol which was occupied by Russia.893 The HRC therefore had 
to assess whether Russia had complied with its obligations under the ICCPR outside 
its own territory and in a territory subject to disputed military annexation. 

 

889 Compare with the discussion under ‘The Severability Test’ in Section 4.1.2. See commentary on the 
case in Ambos (n 263); Akande (n 263). 
890 Optional Protocol to the International Covenant on Civil and Political Rights (adopted 16 December 
1966, entered into force 23 March 1976) 999 UNTS 171.  
891 Delias Saldias de Lopez v Uruguay Communication No 52/1979 (1984) UN Doc CCPR/C/OP/1, para 
12(2). 
892 ibid para 12(3). As Committee Member Tomuschat has noted, ‘[n]ever was it envisaged … to grant 
States parties unfettered discretionary power to carry out wilful and deliberate attacks against the 
freedom and personal integrity of their citizens living abroad’. See ibid appendix. 
893  Vladimir Ivanov v Russian Federation Communication No 2635/2015 (2015) UN Doc 
CCPR/C/131/D/2635/2015. 
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The HRC found human rights violations, but it made no reference to the fact that these 
acts occurred in Sevastopol. Instead, by interpreting the phrase ‘individuals subject to 
its jurisdiction’ as noted earlier, the HRC addressed only the rights violations, not the 
legal status of Russia’s occupation.  

This omission drew criticism from a HRC Member, Gentian Zyberi, who noted: ‘[w]hile 
the Committee is rightly driven by its primary concern to ensure that civil and political 
rights under the Covenant are protected at all times and in all places, including in 
occupied territory, this unlawful situation needs to be given some attention’.894 He 
argued that, given the numerous UNGA resolutions recognising Russia as an 
occupying power in Ukraine and the HRC’s status as part of the UN system: 

[W]henever the Committee deals with individual complaints arising from Crimea, it 
should include in the section on “consideration of admissibility” a short explanation 
stating that the case arises in respect of “the Autonomous Republic of Crimea and the 
city of Sevastopol, Ukraine, temporarily occupied by the Russian Federation”.895 

Nevertheless, the HRC has continued to apply this approach in more recent cases. 
For example, as discussed earlier, the HRC in Bratsylo v Russia, considered 
international humanitarian law when assessing Russia’s compliance with the ICCPR 
in the territory of Ukraine. However, it again refrained from considering or commenting 
on the legality of the occupation.896 

In some respects, the HRC’s approach mirrors that of the ICC Pre-Trial Chamber. Both 
bodies excluded external issues, such as the legality of an occupation, from their 
assessment of jurisdiction ratione loci. However, the way in which they framed this 
issue differed. The ICC Pre-Trial Chamber, as noted above, explicitly stated that it had 
determined the geographical extent of its jurisdiction without addressing external 
issues, such as territorial sovereignty. This indicates that it crafted its test for 
jurisdiction ratione loci with caution, to avoid exceeding its mandate. In contrast, the 
HRC did not express a similar concern. Rather, its focus in determining its jurisdiction 
ratione loci appeared to lie in assessing human rights violations wherever they 
occurred. This ‘primary concern’, in the words of HRC Member, Gentian Zyberi, seems 
incidentally to isolate the determination of jurisdiction ratione loci from certain external 
issues. In this respect, the external issue, once again, is effectively ‘severed’ from the 
process of defining the jurisdiction’s geographical scope.  

Similarly, the ECtHR has crafted its jurisdiction ratione loci in a way that bypasses 
incidental questions related to other areas of international law. An instructive example 
is Al-Skeini v United Kingdom, in which the applicants were relatives of Iraqi civilians 
killed by British soldiers during security operations in Iraq. They alleged that the UK 
had violated Article 2 of the ECHR, which protects the right to life. As the alleged 
events occurred outside the UK’s territory, the UK argued that the Court lacked 
jurisdiction and that, under the terms of Article 1 of the ECHR, the ECtHR could not 

 

894 ibid annex. 
895  ibid. See also the same opinion by Committee Member Zyberi in Nikolai Alekseev v Russian 
Federation Communication No 2727/2016 (2021) UN Doc CCPR/C/130/D/2727/2016. 
896 In particular, the only references to occupation or characterisations of Russia as an occupying power 
are made by the HRC when reiterating the arguments of the applicants. 
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proceed to hear them. This provision states that the ‘High Contracting Parties shall 
secure to everyone within their jurisdiction the rights and freedoms defined’ in the 
ECHR.  

The ECtHR responded by, first, reiterating that a State’s exercise of jurisdiction over 
the individuals concerned was a necessary condition for a State to be held responsible 
for acts or omissions leading to human rights violations under the ECHR.897 Although 
this jurisdictional competence is primarily territorial, the ECtHR acknowledged that the 
exercise of jurisdiction may occur in exceptional circumstances outside a State’s own 
territorial boundaries.898 It noted that it had previously found that jurisdiction under 
Article 1 of the ECHR could be extended: 

[T]o acts of [a State’s] authorities which “produce effects outside its own territory” or, 
alternatively, “when, as a consequence of lawful or unlawful military action, a 
Contracting State exercises effective control of an area outside that national 
territory”.899  

In this respect, the ECtHR emphasised:  

[W]here the territory of one Convention State is occupied by the armed forces of 
another, the occupying State should in principle be held accountable under the 
Convention for breaches of human rights within the occupied territory, because to hold 
otherwise would be to deprive the population of that territory of the rights and freedoms 
hitherto enjoyed and would result in a “vacuum” of protection within the “legal space of 
the Convention”.900  

The ECtHR found that, following the Ba’ath regime’s removal from power, the UK and 
the US had had become occupying powers under the law of occupation. Until the 
interim Iraqi Government took over, these States had ‘assumed in Iraq the exercise of 
some of the public powers normally to be exercised by a sovereign government’. The 
UK, specifically, had engaged soldiers in security operations and exercised ‘authority 
and control over individuals killed in the course of such security operations’. This 
created a jurisdictional link for the purposes of Article 1 of the ECHR.901 

In this regard, the ECtHR went further than the HRC when examining an external issue. 
While identifying the jurisdictional link, the ECtHR found that the UK and the US were 
both occupying powers. 902  The HRC did not make such a determination when 
assessing its jurisdiction over claims regarding extraterritorial obligations, as it had not, 

 

897 Al-Skeini v United Kingdom App No 43370/04 (2012) para 130. 
898 ibid para 132. 
899 ibid para 133. 
900 ibid para 142. See also Cyprus v Turkey App No 25781/94 (2001); Banković v Belgium App No 
52207/99 (2001). 
901 Al-Skeini v United Kingdom (n 897) para 149. 
902 To be sure, it may be asked whether the ECtHR in this case merely qualified the UK as occupying 
power on the basis of prior determinations to this effect by the UNSC, specifically Resolution 1483. The 
precise paragraph where the ECtHR makes this qualification does not, however, refer to such 
determinations, making it appear as though this body made the determination independently. See ibid. 
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unlike the ECtHR, developed case law according to which the status of a State as 
occupying power is relevant to establishing jurisdiction. 

At the same time, the ECtHR did not assess whether the related military action had 
been lawful. It focused solely on whether the UK exercised effective control over the 
relevant area, regardless of whether it did so because of a ‘lawful or unlawful military 
action’. Thus, like the HRC, the ECtHR ruled on the alleged human rights violations 
without commenting on external issues irrelevant to establishing jurisdiction, i.e. 
whether the military operation was lawful. 

The ECtHR, in its jurisdictional test, appears to have shared the HRC’s ‘primary 
concern’ of ensuring that rights under the ECHR be ‘protected at all times and in all 
places’avoiding external issues irrelevant to this goal. It was motivated by a 
commitment to uphold the protection of human rights in any locality, which can be 
contrasted with the more cautious approach of the ICC Pre-Trial Chamber around 
subjects outside the forum’s competences. That said, as noted in the previous 
subsection, the ECtHR has shown greater caution in the context of its jurisdiction 
ratione materiae, such as in Ukraine v Russia (re Crimea). 

Taken together, the approaches of these bodies illustrate a general method for 
‘severing’ certain external issues from the question of jurisdiction. This is done by 
asserting that interpreting and applying their constituent treaties does not require them 
to determine incidentally such external issues. In this way, their approaches loosely 
resemble the severability test discussed in Chapters 3 and 4, a point already noted 
above. This method contrasts with the approach taken by the ICTY in relation to its 
jurisdiction in Tadić, as demonstrated in the next subsection. 

iii. International Criminal Tribunal for the former Yugoslavia 

The preceding examples from the case law of the ICC, HRC, IACtHR, African 
Commission and ECtHR illustrate the utility of interpreting a treaty so as to avoid 
addressing certain external issues. In promoting particular interpretations of their 
constituent treaties, these forums circumvented rather than resolved the external 
issues in order to determine jurisdiction. These cases stand in stark contrast with the 
Tadić case of the ICTY. 

Trial Chamber II found Duško Tadić guilty of crimes against humanity and war crimes 
in relation to the detention and mistreatment of non-Serb detaineesa decision 
upheld by the Appeals Chamber.903 Throughout the trial, however, Tadić alleged, 
among other things, that the ICTY had been founded illegally. This argument raised 
an external issuewhether the ICTY had been validly established under the UN 
Charterrather than an internal issue over the provisions of the Tribunal’s own statute. 
Had this challenge succeeded, the ICTY would have lacked jurisdiction over any case, 
effectively rendering it defunct. Both Trial Chamber II and, eventually, the Appeals 
Chamber considered this question. 

 

903 Prosecutor v Tadić (Decisions on Two Preliminary MotionsProtective Measures for Victims and 
Witnesses and Jurisdiction of the Tribunal) 10 August 1995, IT-94-1; Tadić Appeal Decision (n 249). 
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Trial Chamber II found that its competence was ‘precise and narrowly defined’: it had 
been established solely ‘to prosecute persons responsible for serious violations of 
international humanitarian law’ in accordance with the ICTY Statute.904 On this basis, 
the Chamber concluded that it lacked jurisdiction to ‘question the legality of the law 
which established it’.905  

However, the Appeals Chamber disagreed. It found that Trial Chamber II had 
recognised only its ‘primary’ or ‘substantive’ jurisdiction, not its ‘incidental’ or ‘inherent’ 
jurisdiction as a court of law.906 The former was, indeed, limited to exercising the 
ICTY’s express mandate under the ICTY Statute. The latter, namely ‘any residual 
powers which may derive from the requirements of the “judicial function” itself’, had 
been overlooked by Trial Chamber II.907 Under this doctrine of incidental jurisdiction, 
the Appeals Chamber held that the ICTY was competent to assess the legality of its 
own establishment. 908  It derived this power from the principle of competence-
competencethe Tribunal’s competence to independently determine its own 
jurisdiction. 909  According to the Appeals Chamber, the ICTY could invoke this 
competence ‘solely for the purpose of ascertaining its own “primary” jurisdiction over 
the case before it’.910 

This approach by the Appeals Chamber differs starkly from the methods employed by 
the ICC, HRC, IACtHR, African Commission and ECtHR. These bodies each 
considered that questions over their jurisdiction ratione loci could be resolved by 
interpreting and applying their constituent instruments in a way which rendered certain 
external issues irrelevant to this determination. They did not rely on competence-
competence to settle such external matters as a means of establishing their ‘primary’ 
jurisdiction. 

The ICTY, by contrast, could not adopt a similar approach. Its Statute, like many such 
instruments, lacked provisions concerning the legality of the Tribunal’s establishment. 
Consequently, there was no provision within the Statute to ‘interpret and apply’ so as 
to resolve the jurisdictional gap and avoid addressing the external issue. 

This observation highlights a limitation inherent in the interpretive strategies employed 
by the relevant forums. Such forums can circumvent certain external issues by 
interpreting and applying their constituent treaties only if these treaties are amenable 
to a ‘convenient’ interpretation. There must be a foothold within the treaty text, such 
as a provision specifying the forum’s jurisdiction ratione loci. Only then can the forum 
treat those terms in their treaty, which appear to invite considerations for external 
issues, as having an autonomous and separate meaningthereby avoiding the need 
to determine these external issues. 

 

904 Tadić Decisions on Two Preliminary Motions (n 903) para 8. 
905 ibid para. 8. 
906 Tadić Appeal Decision (n 249) para 14. 
907 ibid. 
908 ibid paras 15–22. 
909 ibid para 18. 
910 ibid para 20. See also Akhavan and Bjorge (n 10). 
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In Tadić, however, the ICTY faced a jurisdictional question which could not be 
answered by looking at its Statute because it offered no such interpretive foothold. The 
issue could only be resolved by examining the UN Charter. This led the Appeals 
Chamber to rely on the competence-competence doctrine to assert incidental 
jurisdiction.911 

5.2. CONCLUSIONS 

This chapter has examined the ways in which forums in the fields of international 
human rights law, international criminal law and international humanitarian law have 
addressed mixed disputes. It focused, first, on cases in which an external issue arose 
in relation to subject-matter jurisdiction, before turning to cases where the external 
issue concerned other jurisdictional aspects, particularly jurisdiction ratione loci. The 
analysis followed this structure because this report has thus far emphasised how 
mixed disputes often stem from the limits to subject-matter jurisdiction. However, many 
cases reviewed in this chapter appeared to go beyond such constraints and were, 
therefore, discussed separately. 

The first category of disputes, discussed in Section 5.2.1, concentrated on cases in 
which international humanitarian law was applicable, but the forum in question could 
not apply its rules directly because its subject-matter jurisdiction was limited to a 
human rights treaty. The forums in these cases acknowledged the complexity of armed 
conflict and of the concurrent application of international human rights law and 
international humanitarian law. Each forum clarified that, although its jurisdiction was 
limited to interpreting and applying the human rights treaty at issue, it could still 
consider international humanitarian law when interpreting and applying this treaty. 

The chapter also discussed a case in which the external issue did not directly concern 
international humanitarian law while, nonetheless, arising from an armed conflict. Thus, 
the ICJ’s approach in Ukraine v Russia stood in contrast. There, the Court declined to 
find that certain external issuesspecifically, those relating to the law on recognition 
and use of forcewould be relevant to determining a breach of the treaty over which 
it had subject-matter jurisdiction, namely the Genocide Convention. In effect, the Court 
refused to hear claims concerning those external issues. In earlier decisions, the Court 
had found international humanitarian law relevant when determining a breach of a 
human rights treaty. In this case, the other areas of law were deemed irrelevant to 
interpreting and applying the Genocide Convention and, therefore, fell outside the 
material scope of its jurisdiction. 

The second category of disputes, discussed in Section 5.2.2, concerned cases where 
the external issue related not to (an objection to) subject-matter jurisdiction but to other 
jurisdictional issuesspecially, those relating to issues of jurisdiction ratione loci. In 

 

911 The critical reader may question whether this case is an example of a mixed dispute. It could be 
postulated that the ICTY was competent to deal with the question of the legality of its establishment and 
to apply the UN Charter, since its existence was ultimately based in this treaty. The important point for 
the purposes of this report, however, is that the Trial Chamber and Appeals Chamber both recognised 
that the relevant question fell outside their substantive jurisdiction and that the latter therefore had to 
employ the argument of incidental jurisdiction to deal with the thus external issue. The case therefore 
serves as a useful contrast to the human rights cases discussed above. 
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these instances, the forum assessed not its jurisdiction ratione materiae but whether 
it could exercise its jurisdiction in light of the location of the acts to be adjudicated. In 
each of these cases, appearances suggested that the forums would need to resolve 
issues of statehood or the legality of an occupation to establish jurisdiction ratione loci.  

In reality, the forums interpreted their constituent treaties in such a way as to establish 
a ‘jurisdictional link’ to the acts at issue, without ruling on the external issues. This was 
achieved by assessing, on a factual basis, effective control over the disputed territory 
rather than determining whether the given State had de jure sovereignty over it. As 
seen in Chapter 4, certain investment law tribunals have followed an analogous 
approach in cases where the territorial application of an investment treaty was at issue. 
These ‘convenient’ interpretations rested on findings that the terms in the relevant 
treaty, which seemed to bear on an external issue, in fact had an autonomous and 
separate meaning.  

These cases were then contrasted with the Tadić case before the ICTY, concerning 
the legality of the establishment of that Tribunal. Unlike the previous forums, the ICTY 
recognised this question was an external issue that had to be resolved through the 
doctrine of incidental jurisdiction, drawing from competence-competence. This report 
argued that recourse to this doctrine was necessary because there was no foothold 
within the ICTY Statute from which it could derive a ‘convenient’ interpretation. In other 
words, there was no provision in the Statute amenable to an interpretation whereby 
the external issue could be ‘severed’ from the proceedings. The Statute provided no 
basis for answering the jurisdictional question presented to the ICTY. The ICTY, 
therefore, was required to address this issue by invoking its incidental jurisdiction, in 
a situation where the Tribunal would otherwise have been rendered defunct.  

Throughout the chapter, links were drawn to findings discussed elsewhere in this 
report. Both differences and commonalities emerged. 

A key difference lies in how the ICJ and some UNCLOS tribunals, discussed in chapter 
3, characterised a dispute. For instance, the Chagos MPA Annex VII Tribunal 
assessed whether it could hear certain claims based on whether the dispute was 
‘primarily’ about territorial sovereignty (based on the relative weight of either issue) or, 
possibly, whether the territorial sovereignty issues were considered as only ‘minor’ 
issues. 

By contrast, the ICJ has not relied on such assessments to determine its jurisdiction. 
As noted in Section 5.1.1, in Georgia v Russia, the ICJ found that, even if the applicant, 
before submitting its application, had complained ‘primarily’ about the respondent’s 
use of force, it could still consider ethnic cleansing claims under CERD. This suggests 
that the ICJ avoids weighing the importance or prevalence of different issues when 
dealing with mixed disputes. Instead, it tends to objectively distinguish elements of a 
mixed disputes over which it has jurisdiction from those falling outside its material 
scope. In doing so, it usually looks at how the applicant State framed its claims. 
However, in Ukraine v Russia, the ICJ chose to define Ukraine’s claims under the 
Genocide Convention into two separate allegations of breaches. 

At the same time, this chapter identified a common theme across several forums. The 
ICC and certain human rights bodies appear to strategically separate external issues 
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from the determination of their jurisdiction ratione loci. This reflects a pattern similar to 
the severability test, which was discussed in Chapters 3 and 4 in the context of the 
law of the sea and international economic law.  

Under this approach, external issuessuch as sovereignty or statehoodmight be 
treated as non-essential for establishing jurisdiction. The ICC, in Situation in the State 
of Palestine, explicitly framed its assessment of jurisdiction ratione loci to avoid ruling 
on the question of statehood under general international law and related issues of 
territorial sovereignty. This reflects a cautious and deliberate effort to stay within its 
legal mandate. Similarly, the HRC and ECtHR have severed external issuessuch as 
the legality of an occupationfrom their analyses of jurisdiction ratione loci.  

However, the basis for this severance differs. While the ICC’s approach appears 
rooted in cautious institutional positioning, the human rights bodies appear primarily 
driven by a concern for addressing human rights violations wherever they arise. As 
such, external issues which do not directly contribute to this mandate are treated as 
irrelevant. Thus, while these forums all exclude external questions from jurisdictional 
determinations, they do so with slightly different justifications. Together with the Annex 
VII Tribunal in South China Sea, these examples illustrate a broader judicial pattern: 
functionally ‘severing’ politically external and sensitive matters to preserve 
adjudicative reach without exceeding legal authority. 
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Chapter 6: Summary of Findings 
The present report examined how international courts and tribunals address mixed 
disputes. The report first introduced the concept of mixed disputes (Chapter 1) and 
surveyed commentary on the subject-matter jurisdiction of forums seized with mixed 
disputes (Chapter 2). It then analysed judicial practice to identify similarities and 
divergencies in how these forums have addressed mixed disputes, focusing on cases 
in the law of the sea (Chapter 3), international economic law (Chapter 4), and 
international human rights law, international humanitarian law and international 
criminal law (Chapter 5). 

International law scholarship has advanced different conceptions of the expression 
‘mixed disputes’. This report has defined ‘mixed disputes’ as cases brought before 
international courts and tribunals involving intertwined legal issues governed by 
different legal regimes, encompassing both disputes over matters falling within the 
forum’s jurisdiction (internal issues) and disputes implicating rules beyond that 
jurisdiction (external issues). As a result, disagreements may arise on the scope of a 
forum’s subject-matter jurisdiction. Does the forum lack jurisdiction over the external 
issue? Can it decide the external issue under certain conditions? Alternatively, does 
the forum lack jurisdiction over both internal and external elements in a given mixed 
dispute? 

While the expression ‘mixed’ disputes has evidently more traction in the context of 
UNCLOS, commentators have discussed analogous cases in other fields.  

This convergence may stem from:  

1. similarities in the language and implications of the compromissory clauses of 
treaties regarding different topics, ranging from UNCLOS to BITs and human 
rights treaties, which typically limit jurisdiction to disputes ‘concerning’ the 
‘interpretation or application’ of the treaty or its subject-matter such as 
‘investments’;  

2. the consistent emphasis on the basic principle of State consent to jurisdiction; 
and 

3. the recurrence of the same or closely related external issues implicated in 
proceedings under multiple treaties (such as sovereignty over Crimea, which 
arose in cases under UNCLOS, BITs and human rights treaties).  

The report has examined judicial practice with the aim of identifying patterns and 
divergences in how forums handle mixed disputes. These findings are synthesised as 
follows below, first, with field-specific summaries (6.1) and, second, with general 
conclusions (6.2).  
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6.1. FIELD-SPECIFIC FINDINGS 

i. Law of the sea 

In law of the sea cases, notably under the compulsory dispute settlement system 
under Part XV of UNCLOS, mixed disputes can be divided into two categories: those 
implicating territorial sovereignty as an external issue, and those implicating other 
external issues, such as human rights violations, the threat or use of force, or the 
immunity of State officials, as tabulated below.  

MIXED MARITIME DISPUTES  

Cases implicating sovereignty Cases implicating other issues 

Chagos MPA and Mauritius v Maldives 
(sovereignty over the Chagos Archipelago) 

Guyana v Suriname  
(prohibition of the use of force) 

South China Sea  
(sovereignty over maritime features in the 

South China Sea) 

Arctic Sunrise 
(human rights law violations) 

Coastal State Rights 
(sovereignty over the Crimean Peninsula) 

Enrica Lexie Incident 
(immunity of State officials) 

Table 3: Mixed Maritime Disputes 

In the category of territorial sovereignty disputes, UNCLOS tribunals have consistently 
held that an independent claim of territorial sovereignty does not concern an 
interpretation or application of UNCLOS (e.g. in Chagos MPA, South China Sea, 
Coastal State Rights and Mauritius/Maldives). Article 298(1)(a)(i) was found not to 
imply, on an a contrario reading, jurisdiction over mixed disputes involving territorial 
sovereignty. 

Less straightforward is a situation where the claim is formulated in terms of UNCLOS 
provisions (such as the identity of a ‘coastal State’) but may require a preliminary 
decision on territorial sovereignty. Where a maritime issue concerning UNCLOS is 
severable from the territorial issue, i.e. where the territorial issue is not a prerequisite 
to deciding the maritime issue, the tribunal does not lose jurisdiction over the maritime 
issue (e.g. in South China Sea and for certain claims in Chagos MPA and Coastal 
State Rights). Thus, despite arguments from a respondent State that a sovereignty 
dispute is necessarily implicated, a tribunal may find that objectively it is not.  

Where, however, a sovereignty dispute is indeed a prerequisite to resolving an 
UNCLOS claim, approaches may differ. Avoiding this obstacle, the ITLOS Special 
Chamber in Mauritius/Maldives found that the UK’s sovereignty claim became, in 
effect, implausible following the ‘prior authoritative determination’ made by the ICJ with 
respect to the issues of the decolonisation of Mauritius in the Chagos Advisory Opinion 
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and, hence, no sovereignty dispute existed.912 In Coastal State Rights, the UNCLOS 
Annex VII Tribunal found that plausibility was not a precondition for a dispute to exist. 
Supposing, however, that a sovereignty dispute does exist and is a prerequisite, 
divergent reasonings were observed. The Chagos MPA Annex VII Tribunal, by a 3:2 
majority, concluded that it lacked jurisdiction because the sovereignty dispute had 
more ‘relative weight’ (i.e. was more important than the UNCLOS issue), indicating in 
passing that future tribunals may potentially decide, preliminarily, a ‘minor issue of 
territorial sovereignty’.913 The subsequent Annex VII Tribunal in Coastal State Rights 
differed, unanimously finding it lacked jurisdiction without engaging in any weighing 
exercise.  

With respect to the ‘relative weight’ test, the report found this to be particularly 
problematic. For one, it finds little support in the jurisprudence of the ICJ, despite 
suggestions to the contrary. The authorities cited by the Chagos MPA Annex VII 
Tribunal, i.e. the Nuclear Tests and Fisheries Jurisdiction (Spain v Canada) cases, did 
not involve the weighing of internal and external elements. This report also found that 
while Bolivia v Chile affirmed the ICJ’s discretion to identify the ‘real issue’ in a case, 
it did not support any comparative or proportional evaluation between distinct disputes. 
No precedent exists for attributing relative importance to competing issues as a basis 
for jurisdiction.  
 
Similarly, the Chagos MPA Annex VII Tribunal’s suggestion that a ‘minor issue of 
territorial sovereignty’ might arise and could be addressed incidentally finds no 
jurisprudential support. Rather, it introduces a problematic notion, given the inherent 
significance of sovereignty disputes to States. 
 
Overall, the Chagos MPA Annex VII Tribunal’s innovations, the ‘relative weight’ test 
and the concept of ‘minor’ sovereignty issues, find no endorsement in international 
practice. It is not an approach that should be adopted by a tribunal tasked with 
resolving disputes under UNCLOS, particularly when it involves classifying territorial 
sovereignty disputes as ‘minor’ or ‘major’ or assessing their ‘importance’ in 
determining its own jurisdiction. A tribunal should, instead, base its assessment of 
jurisdiction on the claims presented by the parties, rather than on its own subjective 
characterisation of the dispute at hand. 
  
As for external issues other than territorial sovereignty, it was seen in M/V “Saiga” (No 
2) that ITLOS did not test its subject-matter jurisdiction with regard to an independent 
claim concerning ‘excessive force’ under ‘international law’, probably because no 
objection to that effect was made. 

In several cases, UNCLOS tribunals reiterated the distinction between jurisdiction and 
applicable law, highlighting the possibility of using external rules for interpretation, 
where allowed by renvoi or the formulation of an UNCLOS provision; this, however, is 
different from deciding independent claims concerning external rules (see, e.g. Arctic 
Sunrise and M/V “Norstar”). The Annex VII Tribunal in Guyana v Suriname arguably 

 

912 Mauritius/Maldives (n 105) para 244. 
913 Chagos MPA Award (n 62) para 221. 
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erroneously used Article 293 (the applicable law provision) as a basis for extending its 
subject-matter jurisdiction.  

The problem of an UNCLOS tribunal’s ability to decide external issues as a question 
necessarily prior to a maritime issue arose in Enrica Lexie Incident, in which the 
Tribunal, by a 3:2 majority, affirmed the possibility of doing so when necessary for 
deciding the internal issue. 

ii. International economic law 

In the context of international economic law, and based on the cases reviewed, both 
investment tribunals and WTO panels and Appellate Body have faced external issues 
either as part of a party’s claims or counterclaims (e.g. Grand River v United States) 
or as defences to breaches of internal rules, such as in the context of countermeasures 
based on alleged breaches of external rules (e.g. Cargill Incorporated v Mexico and 
MexicoSoft Drinks). 

Where no party objected to subject-matter jurisdiction, the forum typically did not 
examine its basis of jurisdiction (e.g. Sanum Investment v Laos, TurkeyTextiles and 
BrazilRetreaded Tyres). In most investment cases, tribunals adopted the 
severability approachsimilar to that applied by certain UNCLOS tribunalsresolving 
investment claims without first deciding on external rules (e.g. BIT claims by Ukrainian 
investors against Russia with regard to investments in Crimea). Where external issues 
formed a prerequisite to the internal issues or were framed as independent claims, 
tribunals and the WTO declined jurisdiction (e.g. in Biloune v Ghana and MexicoSoft 
Drinks).  

In the limited instances where investment tribunals addressed external issues directly, 
these typically involved either a compromissory clause with a broad scope (e.g. 
Urbaser v Argentina) or a situation where the arbitral process would have otherwise 
stalled entirely, such as competing claims of governments each claiming to represent 
the host State (e.g. Mobil Cerro Negro v Venezuela, Valores Mundiales v Venezuela).  

In CanadaContinued Suspension of Obligations in the ECHormones Dispute, the 
WTO Appellate Body incidentally addressed an issue outside its terms of reference. 
However, the external rules in question formed part of a WTO-covered agreement, 
rather than external non-WTO rules. 

Some tribunals considered whether the content of the external rules had been 
incorporated into the applicable internal rules (e.g. Grand River v United States), 
although they ultimately found this was not the case. Overall, instances in which 
forums have engaged with external rules have been rare.  

iii. International human rights, criminal and humanitarian law 

Drawing on jurisprudence from international human rights bodies, the ICJ and 
international criminal courts and tribunals, the report identified three distinct 
approaches taken in the case law, as illustrated below.  
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MIXED DISPUTES JURISPRUDENCE UNDER IHRL, ICL AND IHL  

no Approach Examples 

1 Severability, especially 
with regard to territorial 
sovereignty disputes 

ECtHR in Ukraine v Russia 

HRC in Ivanov v Russia 

ICC Pre-Trial Chamber in Situation in the State of 
Palestine 

2 Humanitarian law as 
relevant applicable law 

ECtHR in Hassan v United Kingdom 

HRC in Bratsylo v Russia 

African Commission in Thomas Kwoyelo v Uganda 

IACtHR in Santo Domigo Massacre v Colombia 

3 ICJ’s test: examining 
whether the impugned 
conduct falls within the 

scope of the treaty 

CERD: Georgia v Russia; Azerbaijan v Armenia 

Genocide Convention: Ukraine v Russia 

Table 4: Mixed Disputes Jurisprudence Under IHRL, ICL, and IHL 

First, some cases loosely reflected the severability approach, particularly where the 
forum analysed its jurisdiction ratione loci in the context of a disputed territory. These 
cases involved determining whether the given human rights treaty applied in the 
disputed territory, potentially implicating an external sovereignty question. Several 
forums, such as the ECtHR in Ukraine v Russia (re Crimea), the HRC in Ivanov v 
Russia and the Pre-Trial Chamber of the ICC in the Situation in the State of Palestine, 
decided that the treaty applied in the given territory for reasons other than sovereignty. 
Thus, they interpreted the treaty’s applicability without giving a prior decision on 
sovereignty. This trend was mirrored in the investment law awards on Crimea 
mentioned above, where the parties invoked some of these cases. 

Second, there were several cases where the forum used international humanitarian 
law norms to interpret and apply human rights law in armed conflict contexts (e.g. HRC 
in Bratsylo v Russia, ECtHR in Hassan v United Kingdom, the African Commission in 
Thomas Kwoyelo v Uganda and the IACtHR in Santo Domingo Massacre v Colombia). 
In these cases, the forums did not find independent breaches of international 
humanitarian law, but these norms related to the relevant applicable law to resolve the 
human rights claims. The distinction between jurisdiction (relating to the claims 
decided) and applicable law (the law applied in the reasoning) was thus preserved. 
Nevertheless, human rights forums appear more willing to rely on external rules for 
interpreting and applying the primary treaty, when compared to forums in the law of 
the sea and international economic law contexts. A potential reason is that human 
rights and humanitarian law norms often readily complement each other in their 
application.  
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An exceptional case arose in Tadić, where the Appeals Chamber of the ICTY 
determined whether the Tribunal had been established legally under the UN Charter. 
The ICTY referred to the competence-competence principle to assert its incidental 
jurisdiction over this issue. This approach thus contrasts with that of the foregoing 
human rights bodies, where these bodies relied on treaty interpretation to forego 
deciding on external issues. The approach of the ICTY also shows the limits of the 
approaches of these bodies; these can only rely on a ‘treaty-contained interpretation’ 
because their constituent treaties have some interpretive foothold, for example, 
employing a concept of ‘jurisdiction’ that avoids issues of sovereignty. The ICTY had 
no such foothold to rely upon in this case. 

Finally, the third category of cases reflects the ICJ’s approach to interpreting 
compromissory clauses drafted similarly to Article 288 of UNCLOS, particularly those 
in CERD and the Genocide Convention. The ICJ developed its approach in a series 
of CERD cases (e.g. Georgia v Russia, Ukraine v Russia, Azerbaijan v Armenia and 
Armenia v Azerbaijan) and subsequently applied it under the Genocide Convention 
(e.g. Ukraine v Russia). The ICJ assesses whether the claimsif provenwould 
constitute breaches of the treaty in question. In essence, it asks whether the alleged 
facts fall within the scope of the treaty’s ‘interpretation, application and fulfilment’. 

Given the similar drafting of various compromissory clauses, it is foreseeable that the 
ICJ could apply this approach to a mixed maritime-territorial dispute brought under 
Article 288 of UNCLOS. In theory, this methodology could allow the Court to engage 
with external issues in its reasoning, while ultimately limiting its decision to possible 
breaches of UNCLOS alone. Nonetheless, the Court has proceeded with caution thus 
far. In Ukraine v Russia, it found that Ukraine’s claims under the Genocide Convention 
concerned external rules on the use of force that, even if proven, would not constitute 
breaches of the Convention. By contrast, in Croatia v Serbia, the ICJ indicated its 
willingness to consider human rights and international humanitarian law violations, but 
only insofar as they were ‘relevant’ to determining violations of the Genocide 
Convention.   
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6.2 GENERAL CONCLUSIONS 

On the cumulative basis of the research in international dispute settlement, Table 5 
below illustrates circumstances in which a particular forum’s approach resulted in a 
decision relating only the internal issue.  

APPROACHES ALLOWING DECISIONS OVER INTERNAL ISSUES ONLY 

no Approach Examples 

1 Severability UNCLOS Annex VII Tribunal in South China Sea 
(avoiding a determination on a territorial sovereignty dispute) 

Ukraine-Russia BIT tribunals constituted regarding investments in 
Crimea 

(avoiding a determination on a territorial sovereignty dispute) 

2 External 
rules as 
relevant 

applicable 
law 

NAFTA Chapter XI Tribunal in Grand River 
(considering whether certain human rights protections were 

incorporated under investment law norms) 

HRC in Bratsylo v Russia 
(using humanitarian law for interpreting and applying human rights) 

3 Renvoi UNCLOS Annex VII Tribunal in Arctic Sunrise 
(discussing Article 301 of UNCLOS on the use of force) 

WTO Appellate Body in ECBananas 
(referring to the Lomé Waiver) 

Table 5: Approaches Allowing Decisions over Internal Issues Only 

The above table reflects steady trends in dispute settlement across a range of forums 
and fields of international law, suggesting the scope of predictability and foreseeability 
in the situations highlighted. 

Table 6, below, shows those scenarios where the forum determined both the internal 
and external issues or expressly considered the possibility of doing so. The ICJ’s test 
(examining whether the claims fall within the scope of the given treaty) is not included 
in the table, since this test has not been explicitly stated to allow for the determination 
of external issues. On the contrary, it appears that this test is meant precisely to filter 
out claims which do not concern the interpretation or application of a particular treaty 
but, rather, solely other rules of international law. At the same time, the application of 
this test may lead the Court to consider the relevance of external rules for resolving a 
dispute within its jurisdictional boundaries. Its human rights case law, as discussed in 
Chapter 5, shows indeed, that the Court may find certain external rules to be relevant 
for the interpretation or application of the treaty concerned. 

In contrast to the indicative cases listed in Table 5, which addressed only internal 
issues, each of the approaches outlined in Table 6 may be considered more 
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controversial, as jurisdiction over external issues was either contemplated or expressly 
affirmed. Often, such as in the plausibility and relative weight assessments, there are 
inconsistencies between different forums, or with dissents within the same forum, such 
as in the incidental jurisdiction doctrine. There may be disagreement on the existence 
of such grounds of jurisdiction or their scope.  

APPROACHES ALLOWING DECISIONS OVER BOTH THE INTERNAL AND 
EXTERNAL ISSUES 

 Approach Examples  

1 No objection 
to subject-

matter 
jurisdiction 

ITLOS in M/V “Saiga” (No 2) 
(claim regarding excessive use of force in arresting a vessel) 

WTO Appellate Body in TurkeyTextiles 
(examining whether an entity had independent legal personality, for 

deciding attribution of conduct) 

2 Finding that 
one of the 

parties’ 
claims is 

implausible 

ITLOS Special Chamber in Mauritius/Maldives 
(finding that the Chagos Archipelago is part of the territory of Mauritius 
following the ICJ’s Advisory Opinion on the Chagos Archipelago, hence 

the UK could not, in effect, have any plausible rights in the area, ‘its claim 
cannot be considered anything more than “a mere assertion”’)  

By contrast, UNCLOS Annex VII Tribunal in Coastal State Rights 
(rejecting a plausibility threshold) 

3 Reliance on 
competence-
competence 
to resolve a 
procedural 
impasse 

ICTY Appeals Chamber in Tadić 
(examining the legality of its own establishment under the UN Charter) 

4 Comparing 
the ‘relative 
weight’ of 
the issues 

UNCLOS Annex VII Tribunal in Chagos MPA 
(remarked in passing that a ‘minor issue of territorial sovereignty’ may be 

incidentally resolved in a future case) 

By contrast, UNCLOS Annex VII Tribunal in Coastal State Rights 
(not applying any ‘relative weight’ or ‘minor’ issue assessment) 

5 Incidental 
jurisdiction  

UNCLOS Annex VII Tribunal in Enrica Lexie Incident 
(determining the immunity of Italy’s State officials) 

WTO Appellate Body in CanadaContinued Suspension of Obligations 
in the ECHormones Dispute 

(determining a WTO issue outside its terms of reference)  

Table 6: Approaches Allowing Decisions over both the Internal and External Issues 

As outlined throughout this report, certain trends emerge across different dispute 
settlement bodies and regimes of international law. These include a consistent 
preference towards severability where possible; a general tendency not to question 
subject-matter jurisdiction in the absence of an objection by the parties; a reluctance 
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to decide independent claims involving external rules, while remaining free to rely upon 
such rules as applicable law to interpret and apply the treaty conferring jurisdiction; or 
reliance on renvoi to address issues which appear to be at first, but are not, in fact, 
external.  

However, divergences remain, not only between forums specialising in different areas 
of law, but also among those operating within the same area of law, and between 
judges within the same forum. These include disagreements over the plausibility and 
relative weight assessments under UNCLOS cases; divergent approaches to 
examining jurisdiction (e.g. the ICJ’s test is whether the claims fall within the given 
treaty); and the permissibility of deciding external issues through incidental jurisdiction 
(e.g. the UNCLOS Annex VII Tribunal in Enrica Lexie Incident permitted it by a narrow 
3:2 majority, whilst the WTO Appellate Body has taken inconsistent positions in this 
regard). The forums have not addressed some important issues, such as whether and 
when incidental determinations can have binding effect (e.g. the dissent in Chagos 
MPA said that they could not, but the majority did not engage with this question). 

Alongside the growing volume of cases brought before international courts and 
tribunals, mixed disputes are also becoming common, often as a deliberate strategic 
choice. Issues such as occupation, aggression, sovereignty, human rights and 
environmental law frequently arise as external elements in these disputes. In practice, 
tribunals have tended to assess their jurisdiction cautiously, particularly when territorial 
sovereignty questions are at stake. Given the direct implications of sovereignty for 
States’ independence, international courts and tribunals generally refrain from 
deciding sovereignty questions where they constitute a separate claim or where the 
internal issues can be resolved without determining sovereignty, a technique of the 
principle of severability.  

This report has primarily examined how forums exercise jurisdiction, which depends 
on the specific instrument and powers conferred upon them. Future research could 
explore the underlying basis for those powers, both express and implied, and how they 
are defined and understood. Studying the interplay between these powers and the 
functions that they are intended to serve could help develop a more principled 
framework. Such a framework could clarify when and how forums may engage with 
external rules when resolving disputes while remaining within the bounds of their 
jurisdiction 
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