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Rule of Law Analysis of Legislation

SUMMARY

This Report sets out the Bingham Centred
6 of the EU (Withdrawal) Bill, to inform the House of Lords Committee Stage
consideration of those clauses.

The Bill 6s purpose is to protwefoimthée he Rul
EU. It repeals the European Communities Ac{ 0 E C thedlggal basis for EU

law having effect and supremacy in UK law, with effect from the date ofthe

U K Gesit However, it aims to ensure legal continuity, certainty and stability

for individuals and businesses by converting EU law as it stands at the moment

of exit into UK law, so that the same rules and laws will apply on the day after

exit as the day before. This means maintaining existing legal protections for

peopl ed dtwilihantea far elected representatives in the Westminster

or devolved parliaments to decide whether or not to keep or change those

laws after full democratic scrutiny and debate.

The Report analyses the provisions of clauses 1 to 6 of the Bill against the
Government 8ds own Rul e oftoaseentainavbejherdt i ves
meets those objectives or needs improvement. The Rule of Law analysis uses
the Rule of Law Checklist, containing internationally agreed benchmarks and
standards, to help assess tie Rule of Law compatibility of the clauses of the
Bill. The analysis has been informed by the work of the Expert Working Group
on the Bill, convened by the Bingham Centrein collaboration with the
Constitution Unit and the Hansard Society, which has met everal times since
October 2017 to consider the most significant Rule of Law implications of the
Bill and to generate informed discussion of those issues both in Parliament
and amongst the wider public. The Report is a report of the Bingham Centre,
not the Expert Working Group. It is not concerned with arguments about
whether the UK should or should not withdraw from the EU. It proceeds on
the assumption that the UK will withdrawon 29 March 2019. It takes account
of the work of the House of Lords Constitution Committee( 0 H L Gafadéoj
amendments already tabled for Committee Stage.

Clauses 1 to 6 engage a humber of overlapping and related Rule of Law
standards clustered under the general principle of0 | e g a | c €hedteai nt y o
include the accessibility of the law;its clarity; its foreseeability; its stability and
continuity; its regard for legitimate expectations; its nonretroactivity; and
respect for the finality of judicial decisions. It also engages the Rule of Law
principle of access to effective legal remedies for violations of legally protected
rights. Legal certainty and legal continuity are not absolute requirements.
Legal certainty means adequate legal certainty: legal complexity does not
necessarily equate to legal uncertainty and while Parliament should always
strive to pass clear and unambiguous laws it cannot eliminate the interpretive
role of courts. Legal continuity similarly does not mean the law can never
change, but such changes slould be the result of democratic processes
involving publication of, consultation on and debate and scrutiny of such
changes, so that legitimate expectations are not unjustifiably infringed.

The Report considers seven Rule of Law issues raised by clauskeo 6.
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(1) The meaning of oO0exit day

Uncertainty about the precise date on which the UK will withdraw from the EU,
whether there will be a transition/implementation period, and if so for how
long and on what terms, is one of the greatest sources of legauncertainty for
UK businesses or businesses investing in or trading with the UK. Businesses
need as much certainty as possible about the date on which the new legal
framework created by the Bill will come into effect.

Legal certainty might have been bdter served had the Bill adopted a different
approach of separating exit day from the day on which the UK leaves the EU
and the UK therefore ceases to be bound in international law by the EU
treaties. At the moment the latter date is known: it is 29 March2019 unless
the two year period under Article 50 is extended by the mechanism provided
for in that Article. What is not yet known, because it is the subject of
negotiation, is whether there will be a transition/implementation period, how
long that will be and on what terms.

The House of Lords may wish to explore in Committee, and in the light of
progress in the negotiations, whether the current approach to the meaning of

oexit daydé in the Bill maximizes | egal

whether the Government could provide greater certainty, for example by
explaining to Parliament what legal framework is intended to apply during
any period of transition/implementation.

(2) What counts as oretained EU | awb

ORetained EU | concéptin the Bill arad énnother 8iexit Bills
already before Parliament (such as the Trade Bill, the Sanctions Bill and the
Customs Bill). Legal certainty requires maximum clarity as to what counts as

retained EU law on exit day. | t i ncl-dedvedsd ooned t i ¢ | egi sl &

which is defined in clause 2 of the Bill to include secondary legislation made
under s. 2(2) ECA which would not otherwise remain in force and therefore

requires saving. But it also includesa wide category of other primary and

secandary legislation relating to the EU, eg primary legislation such as the
Equality Act 2010 which implement EU obligations, and secondary legislation

made under powers in other primary legislation than the ECA . HLCC is
concerned about the breadth of the definition of EU-derived domestic
legislation in clause 2 because itsignificantly broadens the range of domestic
law in relation to which the wide ministerial powers of correction can be
exercised. Members of HLCC have proposed an amendment which would
narrow the scope of EU-derived domestic legislation to secondary legislation
made under the ECA.

However, there is a Rule of Law reason for the wide definition of Etderived
domestic legislation under clause 2: to ensure that such legislation continues
to be interpreted in the light of pre-exit caselaw of the CJEU and the general
principles of EU law as provided for in clause 6. The wide definitionin clause
2 is therefore designed to prevent legal uncertainty about how such legislation
is to be interpreted after exit. Reducing the scope of clause 2, as
recommended by HLCC, would throw into doubt the interpretation of the
Equality Act after exit, for example, because it would no longer be required to
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be interpreted in accordance with the pre-exit caselaw of the CJEU. The
Government is right to be concerned about destabilising the settled
interpretation of EU-derived domestic legislation, such as the Equality Act, if it
is excluded from the definition of retained EU law. This legal certainty concern
could be met if clause 6 were amended to make express provision for the
future interpretation of the legislation which would be removed from the scope
of clause 2. However since clause 6 only bites on retained EU law this would
involve some radical surgery to the architecture of the Bill. It may therefore
be preferable to deal with HLCCG6s concer
powers of correction by amending other provisions in the Bill and leaving EU
derived domestic legislation to continue to be broadly defined in clause 2 of
the BiIll.

(3) Accessibility of retained EU law

A comprehensive list comprising the whole body of retained EU law will need
to be accessible on (and preferably well before) exit day so that individuals
and businesses can ascertm the laws that govern them. The Bill provides
for the publication by the Queends prin
legislation and (retained under clause 3) but not other types of retained EU
law. We recommend that the Bill be amended to make the duty to publish
apply to all retained EU law. We also recommend that the Government
publish a clear statement of how it proposes to ensure that on and preferably
well before exit day there will exist a published, comprehensive, fully
searchable database of all retained EU law, preferably hosted on the official
website www.legislation.gov.uk.

The Billalso includes a ministerial power to exempt from the duty to publish
retained direct EU |l egislation, by givin
to publish, if the Minister is satisfied that the instrument concerned has not

become, or will not become, retained direct EU legislation. Although the

ministerial direction must be public, the grounds on which the Minister may

give such a direction are subjecive and open-ended. We recommend that the

Bill be amended to circumscribe the ministerial power to direct that certain

material need not be published.

(4) The Legal Status of Retained EU Law

The Bill does not assign a clear legal status to retained EUaw. The Rule of
Law requires clarity about the hierarchical status of legal norms within the
legal system. Businesses and individuals need to know the status of one rule
relative to another rule because this will be determinative of a number of
important questions: which rule takes precedence in the event of a conflict;
whether legal challenges can be made to the rule and, if so, on what grounds;
what remedies are available in the event of a successful legal challenge; and
the processes required before he rule can be changed or revoked. The cluster
of concepts that go to make up legal certainty (clarity, predictability,
foreseeability) are all engaged when there is doubt about the relative
normative status of legal rules. Without certainty about relatie legal status it
is difficult for those subject to the law to order their affairs confident in the
knowledge that they know what the law requires of them.
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HLCC recommends that retained direct EU law should have the same legal
status for all purposes, and that the Bill should give it the status of primary
|l egi sl ation. I't considers that the
legal statuses for different purposes but no single status for all purposes, is
highly likely to cause confusion and uncertainty, which is incompatible with

the Billd&ds objective of securing | egal

the EU. It considers it to be imperative, to avoid such uncertainty, that all
retained direct EU law has the same legal status for all puposes. It
recommends that the single legal status should be that of primary legislation.

We share HLCCds Rule of Law concerns
clear |l egal status to retained direct

treat it as sui generisand to use ministerial powers to allocate it a legal status
on a case by case basis. This would fail to provide sufficient legal certainty
and would confer too wide a discretion on the Government to determine
fundamental issues of access to legl remedy and processes for amending or
revoking. We also see the attraction in the apparent simplicity of treating all
retained EU law as primary legislation deemed to have been enacted on exit
day. However, we have serious reservations aboutreating all retained EU
direct legislation as primary legislation.

A solution to the Rule of law problem identified by HLCC needs to deal
appropriately with the different strands of retained EU law, and to provide

sufficient legal certainty. It also needs to addess the question of the legal
status of EUderived domestic legislation in clause 2, as many of the EU

derived rights currently contained in secondary legislation made under s. 2(2)
ECA are of a kind which should have the status of primary not secondary
legislation. Perhaps above all, it should not accidentally incentivize the use of
Henry VIII clauses on a massive scale, which risks normalizing their use.

HLCC considered that it is not possible to lay down in the Bill any formula
capable of satisfactorily distinguishing between retained direct EU law that
should be treated as primary legislation and that which should be treated as
secondary. However, we consider that the advantages of such an approach
far outweigh the disadyvanprefeges solutiomd t
treating all retained direct EU law as primary legislation. As Professor Craig
argues, it would in principle be possible to address the Rule of Law issue which
has been rightly identified by HLCC by ascribing a presumptive legal statis to
retained direct EU law according to its origins, with a power to change the
deemed legal status of direct EU law by regulations, subject to the affirmative
procedure, if considered necessary in light of the substance of the law in
guestion. This woud be similar to the approach suggested by Rt Hon Dominic
Grieve QC MP in the Commons. In our view the Bill should also take a similar
approach to designating a legal status for EU-derived domestic legislation.

It would be preferable, from a Rule of Law perspective, if the Bill were
amended to presumptively designate legal status to EU law according to the
status it had in EU law pre-exit. This possibility deserves serious consideration.
No amendment has yet been tabled which would have this effect. Tis is a
matter to which the House of Lords might consider it appropriate to return at
Report Stage.

Bill

c
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(5) The Supremacy of Retained EU Law over prexit UK law

The Bill makes c¢cl ear t hat them@ihcipleofthe he UK®S
supremacy of EU law will no longer apply, so that future UK laws will take
precedence over EU laws. However, it also provides for retained EU law to
continue to be supreme over pre-exit UK law, until such time as Parliament
deliberately decides to modify it. Preexit UK law will also continue to be
required to be interpreted in accordance with retained EU law. This continuing
l'imited role for the principle of suprem
purpose: to ensure legal continuity and therefore legal certainty, preserving
settled expectations about the | awds mea

HLCC endorses the Rule of Law purpose of the provisions in the Bill which

provide this limited role for the principle of supremacy, but regard the choice

of means to achieve the Rule of Law objective to be constitutionally flawed,

because the principle of supremacy of EU law should have no place in the

UKds | egal order once the UW#&soboasidersvi t hdr
that it will cause legal uncertainty. It recommends that the Rule of Law purpose

of continuity and certainty will be better achieved by removing any reference

to Osupremacyo6 from the Bill and instead
be treated as primary legislation, enacted on exit day. An amendment to the

Bill has been tabled to have that effect.

We consider that the Rule of Law objectives of legal continuity and certainty
are better served by the approach taken by the Government in the Bill. The

principle of supremacy is well understood and its future role is very limited,

being confined to the relationship between retained EU law and preexit UK

law. Treating all retained EU law as primary legislation enacted on exit day,

on the other hand, will increase legal uncertainty because it changes the
settled approach and leaves unclear whether the interpretive obligation, to

interpret pre-exit UK law so as to be compatible with retained EU law,

continues to apply. The approach in the Bill therefore better serves thé&kule

of Law objectives of legal continuity and certainty and should not be amended.

Nor do we consider that it requires clarification.

(6) The Charter of Rights and General Principles

T h e Bi dretedtisn ohtlee iCharter and its treatment of general principles

of EU law raise a number of Rule of Law issues. First and foremost is the issue

of | egal continuity, the Governmentds ow
the Bill. If it is the case that the Charter provides substantive protections for

rights which will no longer be available as a result of its non-retention by the

Bill, there will be legal discontinuity because the Bill will fail to provide for the
maintenance of the current level of legal protections enjoyed by businesses

and individuals. Maintaining the current level of protection includes

maintaining access to effective remedies for legally recognised rights. If this

is the case, the Bill falls short of its own overriding Rule of Law objective, the

provision of legal certainty by ensuring legal continuity. Only a competing

Rule of Law objective of a greater magnitude could be capable of justifying

such a departure from the Billds objecti

It is clear beyond doubt that non-retention of the Charter will lead to a loss of
the current lewel of rights protection available to individuals and businesses

7
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under EU law, in at least three ways. First, the Charter protects rights that do

not otherwise enjoy clear legal protection, such as the right to protection of

personal data. Second, the Charter provides a direct cause of action in

respect of those rights including access to legal remedies. Third, as a matter

of EU law those legal remedies currently include a power in the courts to

disapply legislation. This will give rise to a serious legaldiscontinuity which is

at odds with the Governmentds own Rule o
to take a snapshot of the current body of EU law and ensure that the same

body of law is in force the day after Brexit as the day after. The Bill shoulchot

be treated as an opportunity to remove substantive protections which the
Government does not i ke. That runs di
stated Rule of Law aim of ensuring legal continuity, leaving for the future

debates and arguments about whether particular aspects of retained EU law

should be modified to continue to be retained. This Bill is not the pla® in

which to have that debate. The arguments for non-retention do not come

close to justifying the legal discontinuity that results frm non-retention. Many

of the legal uncertainty arguments against retaining the Charter rest on
misunderstandings about the limited effect of retaining the Charter.

The Billds approach arguably creates gr e:
of the Charter. Exactly what fundamental rights and principles are preserved

by clause 5(4) of the Bill is not clear. The Charter itself, on the other hand, is

a clear statement of articulated rights and principles. Indeed, this was the very

purpose of drawing up the Charter, to provide a clear and accessible list of

the rights and freedoms considered furdamental in the EU legal order.

The Rul e of Law pr obl e metentioa bfshe €harkey t he E
cannot be solved merely by clarifying how the Bill deals with general

principles. The Rule of Law issue of legal discontinuity must be confronted

head on by amending the Bill to include the Charter as retained EU law. We
recommend that, in order to be compatibl
of Law objective of legal continuity, the Bill be amended to remove clauses

5(4) and (5) of the Bill.

Amendments have been tabled which would remove from the Bill the
exceptions which provide for the nonretention of the Charter, and would
make clear that the Charter continues to have effect after exit day in relation
to all types of retained EU law. These amendments would have the effect of
retaining the Charter, whilst making absolutely clear on the face of the Bill
that the Charter will only continue to have effect ater exit day in relation to
retained EU law, and the relatively limited effect that retention of the Charter
will have. These amendments warrant support on Rule of Law grounds

The same Rule of Law issue of | ack of |
exclusion of a right of action in domestic law on or after exit day based on a

failure to comply with any of the general principles of EU law. We recommend

that para 3 of Schedule 1 which provides that there is no right of action in

domestic law after ext day for any breach of general principles of EU law,

should be removed from the Bill.
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(7) Interpretation of Retained EU Law

The Bil |l &do the pglevaace of pre-exit CJEU case law to the
interpretation of retained EU law, requiring courts to decide in accordance
with such case law, is welcome from a Rule of Law perspective because it
serves the purpose of legal continuityand therefore maximises certainty We
also think it is important to provide the same degree of legal certainty in
relation to EU-derived domestic legislation implementing EU obligations, or
otherwise related to the EU or EEA, which is contained in primary legislation,
secondary legislation made under primary legislation other than the ECA, and
devolved primary and secondary leggislation. If the Bill is amended to remove
such legislation from the scope of retained EU law, as HLCC recommends,
this will urgently need to be addressed.

As for the relevance of postexit CJEU case law to the interpretation of retained
EU law, the Bil provides that UK courts are not bound by it but has a wide

di scretion to refer to it oOiltiswelioomeconsi de
from a Rule of Law perspective, that the Bill expressly addresses the question

of the legal relevance for UK caurts and tribunals of future decisions of the

CJEU, because it advances legal certainty to a degree. The question is

whet her in its current form it provi des

intentions. HLCC recommended that the Bill should provide that a court or

tribunal shall have regard to post-exit CJEU case law which the court or
tribunal considers relevant to the proper interpretation of retained EU law;
and that, in deciding what weight, if any, to give to such case law, the court
or tribunal should take account of any agreement between the UK and the EU
which it considers relevant.

The amendmentabled t o gi ve ef fect to HLCCO®Gs r
improvement on the Bill from a Rule of Law point of view. The replacement

of t h eermBissiVelappsoach with a more directive one would provide
greater democratic legitimacy to courts having regard to future CJEU case

law. The amendment also makes explicit that the obligation to have regard

to such postexit case law is confined to the ontext of interpreting retained EU

law, unlike the Bill in its current form. Requiring judges to have regard to any
relevant ELBUK agr eements when deciding what
such case law is also an improvement because it makes explicit whiaon any

view will be a manifestly relevant consideration in deciding what weight to

give to particular post-exit case law (since its relevance may in part be
determined by the existence and content of such agreements).

However, the amendment arguably introduces further complexity and scope
for interpretive di sagreement i nto t
interpretation of retained EU law. We recommend what we consider to be a

e (

0

he

simpler and clearer way of givingyeffect

removing the current open-ended discretion; and, second, by adding post

exit CJEU case law to the list of matters to which judges must have regard
when deciding oO0any question as to the
retained EU | awode lawads relelantc fhis svautd thave thes
advantage of simplifying clause 6 of the Bill, by using its existing language

and structure, at the same time as achieving the principal objective of
providing clearer and more directive statutory guidance to courtsas to the
relevance of postexit CJEU case law.

9
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1. INTRODUCTION

Background

The EU Withdrawal) Bill is the most constitutionally significant piece of legislation

to be brought before Parliament for decades. The Billhas the unenviable task of

charting a path between, on the one hand, providing the legal continuity which

individuals and businesses require on the day after Brexit, at the same time as
giving effect to the most radical change t
the passage of the Eiropean Communities Act 1972, which the Bill repeals.

Constitutional change on this scale, disentangling the UK legal system from the
EUW s | e g aslaresult df the vote for Brexit inthe 2016 referendum, after 45
years of legal integration, poses a number of serious challenges to many of the
values which make up the Rule of Law, as expounded by Tom Bingham in his
accessible account of the concept in his justly famous 2010 book;The Rule of Law

The Bngham Centre, which was founded to take forward TomBi nghamd&s wor k
therefore convened an Expert Working Group to consider the Rule of Law
implications of the Bill. The Group has met 8 times since October 2017 to identify

and discuss the most significant Rule of Law issues raised by the Bill.

This Reportcontains theB i n g h a m sReleof Law d@nalysis of Clauses 1 to 6
of the BiIll, informed by the work of the Expert Working Group. It is not a Report
of the Expert Working Group. The purpose of the Report is to inform the
consideration of those clausesby the House of Lords as the Bill enters its
Committee Stage on 21 February A further Report will be published containing
t h e C eRule of katvanalysis of the clauses concerning delegated powers and
devolution, in time for the Committee stage consiceration of those clausesof the
Bill.

The Bill s Rule of Law Purpose

The EU (Withdrawal) Bill is an unusual Government Bill. Its very purpose is to
protect the Rule of Law at a moment of constitutional upheaval for the UK without
parallel in our lifetime, as the UK withdraws from the European Union.

The Government has recognised from the startof the Brexit process that
disentanglingthe UK s | egalremstleen EUDds | egandd order
fraught with uncertainty, and its priority therefore has been to provide certainty
and stability, for businesses,workers, investors, consumers, andevery individual
in the UK. Indeed, in the White Paper which preceded the publication of the Bill,
thiswasdescri bed as the Gover nmBextprocesssof i rst o

In order to maximise certainty, the Government has made a significant policy

choice: to convert the body of EU law (theacquis communautairg into UK law at

the moment of exit, so that, in the words of the Prime Minister in her Foreword to

the White Paper, ot widapply ometherdaylattes exdasd | aws
the day before. ¢ 't wi | | reprbsentativesia f or
the UK, in the Westminster or devolved parliaments, to decide whether to change

that law after full and proper scrutiny and debate. This decision, to bring into UK

lLegislating for the United Kingdomds Withdrawal
March 2017, Prime Ministerodds Foreword.

10
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law the body of EU law that applies to the UK at the moment of exit, is described
by the Government as an dessential pard of its plan to provide the clarity and

certainty that is required to help people to plan effectively, recruit appropriately,

and invest as necessary as the Brexit process unfolds.

The Governmentds intention in its White Pa
published. The Expl anatory Notes psurapoes etéh aotf tthhee ¢
0to provide a functioning statute® Twook on
achieve this principal purpose, mdmentBi l |l 0
of exit i nt o' The medusetof the ekeacise Was frequery been
described by mini st erdf Elalaw tHataagplies ip theaUKO s nap st
immediately before exit day and ensuring that it will continue to apply in the UK

i mmedi ately after war 8EU lawointo UK $aw, Galtoatvthel o a d i n ¢
same lawswill apply the day after exit as the day before.

The Government has even articulated this objective explicitly in Rule of Law terms
The Solicitor-General, Robert BucklandQC MP, for example, said, at Report Stage
in the House of Commons:’

€ t hi sryitechnical Bill. eike its illustrious predecessor, the European
Communities Act 1972, it is a Bill of constitutional importance; it is a
framework Bill. It is notfi | stress this, because it is most importarit it is not
a Bill that seeks to convey a policyor a particular aspect of policy .... Itis a
framework that is designed to ensure that the law that is applied up to exit
is downloaded in as clear and proper a way as possible because, to be
consistent with the rule of law, the law needs to be accessibleit needs to
be clear and it needs to be well understood(emphasis added)

The Government 6s own account o forovidesthe Rul e o
vital context in which its provisions should be scrutinisedby Parliament The most
recurringt heme in the Governmentds explanati ons:s
the need for legal continuity, certainty and stability and the maintenance of
existing | egal pr ot e cAsithe hosd Pfivg BealpBarongdse 6 s r |

Evans of Bowes Park, sad at the Bill ds Second Reading

this Bill ensures that we have a functioning statute book on the day we
leave. It is about providing certainty and continuity for people and

businesses. I't is about ensurilaggl t hat |
protections are maintained. It is vital to a smooth and orderly exit from the
EUS

The Go v e r mecisionttoddswnload a snapshot of EU law, and its emphasis
on the paramount importance of legal continuity, legal certainty and stability and
the maintenance of current legal protections are very muchto be welcomed from
a Rule of Law perspective. Leaving the EU after more than 45 years of membership
is constitutionally momentous. The degree of legal interpenetration and regulatory
enmeshment whichhas grown up in that time means that disentanglement cannot
happen overnight. Fundamental constitutional change in settled democracies

2 |bid.

3 Explanatory Notes, para. 10.

4 Explanatory Notes, para. 2.

5 See, for example, HC Deb, 14 Nov 2017, ¢ 287 -9 https://goo.gl/EnQZuK .
6 See, for example, HC Deb, 16 Jan 2018, ¢ 777 https://goo.gl/892fj] .

7 HC Deb, 16 Jan 2018, ¢ 777 https://goo.gl/892fjj .

BINGHAM

CENTRE FOR

=
2::

—m

m

:

8 HL Deb, 30 Jan 2018, ¢ 1373 https://goo.gl/PJSLAF.
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should not be revolutionary moments involving radical legal discontinuity. It should
be the product of a deliberative democratic process in which the legalimplications
can be carefully considered and publicly debated. Moreover, such change must
be sensitive to ways in which the domestic constitution may have evolved in recent
years: for example, the importance of the bodyof EU law that is to be domesticated
by this Bill may be considered much greater when viewed from the perspective of
the devolved administrations, which did not exist at the time the UK entered the
EU. In the limited amount of time between now and exit day, the Government is
therefore right to stress the need for legal continuity, and the preservation of
existing legal rights and protections, as the overriding objective of the EU
(Withdrawal) Bill. The questionfor Parliament as it scrutinises the Bilis to what
extentit achievest h e Go v e avoweé Rute 6f £aw objectives.

This Report therefore analyses the provisions of the Bill against those Rule of Law
objectives to ascertain whether there are any respects in which it could do better
to achieve those objectives.

The Bingham Centreds | ocus

The Bingham Centre exists to advance the Rule of Law in both the UK and

worl dwi de. It was brought into being in
Tom Bingham, the former Senior Law Lord and author of the most celebrated

English language account of the meaning of the Rule of Law. TomBi ngh amo s
book, The Rule of Lawrepresents a turning point in public understanding of the

Rule of Law as a practical, meaningful concept.

The Bingham Centre recently adoped a new Five Year Strategy,Proactively

Advancing the Rule of Law: The Bingham Centre Strategy 2018022, in which its

setsout its strategic aims and identifies the areas of work in which it proposes to

focus in the coming years? The Centr edismstirmtlegde o0de mocH
the Rule of Law, by mainstreaming it into policy making, law making and decision

making in all relevant sectors and explaining it clearly to all relevant audiences,

including the public; and embedding the Rule of Law, by helping to develop the

necessary institutional machinery, processes and procedures to give it practical

effect.

T h e C epraposed@rsas of focus in the coming years include Parliaments and
the Rule of Law in which the Centre will conduct a sustained programme of

independent research into how to mainstream informed consideration of the Rule
of Law into political processesin the UK and abroad. The Centre already has a

track record of work on this subject, having provided the secretariatto the All Party
Parliamentary Group on the Rule of Law since it was established in 2015° The
APPG isa cross-party group focused on the Rule of Law, the purpose of which is
to promote parliamentary and public discussion of the Rule of Law as a practical
concept.

Anot her of the Bingham Centreds areas of f
The Centre has a Business Network for the Rule of Law, comprising businesses

which wish to do more to support and promote the Rule of Law* The Business

Network acts as a bridge between the Bingham Centre and the business

community and helps the Centre to identify Rule of Law issues which are of

9 https://binghamcentre.biicl.org/newsitem/6281
10 https://binghamcentre.biicl.org/appg_-rule-of-law
11 https://binghamcentre.biicl.org/business -network
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particular interest to business. Business organisations have been amongst the

most vocal in calling for legal continuity and certainty as the UK leaves the EU?

At a recent meeting of t he Bi ngham Centr
uncertainty surrounding the process of Brexit was identified as one of the most

significant Rule of Law issues currently facing business.

The Rule of Lav Checklist

Another of the Bingham Centrebds strategic
the core meaning of the Rule of Law by building global awareness of the emerging

international consensus about the meaning of the Rule of Law as a practical

concept. The Rule of Law is a term much deployed in political debate butften in

a way which does not pause to explain what it is understood to mean. The

Bingham Centre has worked witht he Counci | of Europeds
Democracy through Law (the Venice Commission) to build a pan-European

consensus about the meaning of the Rule of Law as a practical concept, drawing

on and devel oping To nmheBvork of tha @dntse amdadheo un't .
Commission has demonstrated that, in the 47 States of the Council of Eurpe,

there is now a clear consensus as to the ¢
of Lawbd, ORechtsstaato and OEt at de droi't
prohibition of arbitrariness, access to justice, respect for human rights, non
discrimination and equality before the law.

In 2016 this work culminated in the Venice Commission publishing itsRule of Law

Checklist The Checklid is intended to be a practical tool for evaluating the degree

of respectfor the Rule of Law in any given country, enabling it to be assessed in a

detailed, objective, transparent and fair manner. In October 2017, the Checklist

received a significant boast to its democratic legitimacy, when it was endorsed by

the Parliamentary Assembly of the Council of Europe Parliamentarians, drawn

from Europeds national parl i ament s, whol et
resolved not only to use it systematicall\
national parliaments and governments, international and regional organ isations

and civil society bodies also to make systematic use of it in all work which involves

assessing respect for the Rule of LawThe President of the Venice Commission, in

hisaddresst o t he Parl i amentary Assembly, spoke
the Rule of Law. The health of the Rule of Law, he reminded legislators, is not only

the business of all the institutions of the Stated including parliaments and

governments as well as courtsd but it is also the responsibility of every one of us,

including business, civil society organisations and the public.

The Venice Commi ssiond6s Rule of Law Check
carrying out objective, thorough and transparent Rule of Law compatibility
assessments against internationally agreed standards. The Bingham Centre

proposes to promote systematic use of the Rule of Law Checklist in national
parliaments, including the UK Parliament, to encourage more systematicRule of

Law scrutiny of legislation at the time it is being considered by the legislature. The

Centre has used the Checklist to guide the work of the ExpertWorking Group on

2Seee.gt he Second Readi ng @industy vioicepf the fUK teoh sectt) K, ot h

t echUK®Gs, BEroinecfliundbech gpmpahies tvant and need clarity that the regilatory
environment in which t hey[Therpigal reee¢ddor significdnt furteema i n st a
work during the passage of the Bill to ensure that business are given the maximum amount of

legal and regulatory certainty possible 6
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