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What this Briefing is for: 

A group of experts, convened by the Bingham Centre for the Rule of Law and the UCL 

Constitution Unit, and chaired by The Rt Hon Dominic Grieve QC MP, have been meeting 

regularly to consider how the EU (Withdrawal) Bill can be improved to make it more 

compatible with the UK’s constitutional commitment to the Rule of Law (for full list of members 

see back page). This briefing seeks to inform Members of the House of Lords about the most 

significant outstanding Rule of Law issues in the Bill that should be raised during Second 

Reading. These issues have been considered in more detail previously in a number of 

Discussion Papers and Briefings for MPs during the Commons stages, which are accessible 

on the Bingham Centre’s website at: https://www.biicl.org/euwithdrawalgroupmeetings. If 

you would like to be added to the Expert Group’s mailing list, please contact Clare Priestley 

at c.priestley@biicl.org.  

The issues covered in this Briefing are: 

1. Legal uncertainty in relation to: 
a. The legal status of retained EU law 
b. Interpretation of retained EU law and case law 
c. Non-retention of the EU Charter of Fundamental Rights 

2. Access to justice and legal challenges post-exit concerning general principles of EU law 
and Francovich cases 

3. Legality and limitations on executive powers in relation to: 
a. Delegated powers 
b. Parliamentary scrutiny of SIs and the role of the House of Lords 
c. Devolution  

 

 

1. Legal Uncertainty 

Legal certainty is a fundamental component of the Rule of Law, and crucially important in 

relation to Brexit. As we have set out elsewhere in more detail, the Bill fails to provide sufficient 

legal certainty in several respects. For example, the Bill’s failure to assign a legal status to all 

retained EU law leads to uncertainty in the event of conflict between laws, and a lack of clarity 

regarding how susceptible they are to legal challenge and whether they can be repealed or 

modified by statutory instrument rather than primary legislation. In addition, the non-retention 

of the EU Charter of Fundamental Rights creates uncertainty in the interpretation of retained EU 

law.  

 

a. The legal status of retained EU law 

The legal status of retained EU law is important because it will dictate Parliament’s control over 

amendments to such law in the longer term; it will also determine how susceptible that law is 

to legal challenges (thus impacting access to justice); and it will affect how any conflicts between 

legislation are resolved. The House of Lords Constitution Committee (HLCC) has flagged this 

https://www.biicl.org/euwithdrawalgroupmeetings
mailto:c.priestley@biicl.org
https://www.biicl.org/euwithdrawalgroupmeetings
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as an area of concern on two separate occasions,1 as has Professor Paul Craig (University of 

Oxford) in evidence to the HLCC. 

 

The Bill does not assign a default legal status to retained EU law, though it does deal with legal 

status in relation to challenges to retained direct EU law under the Human Rights Act (Schedule 

8, para 19) and amendment powers (Schedule 8, paras 3 and 5). Apart from these two 

instances, Clause 3(2) treats all retained EU law as if it has the same legal status, despite the 

fact that the EU measures covered by Clause 3 vary in legal status within the EU legal order. 

The Bill’s grouping together in Clause 3(2) of EU regulations, decisions and tertiary legislation 

appears to suggest that the three have similar legal status, which they do not in EU law. 

 

Related concerns include the status of subordinate UK legislation that implements EU law and 

contains substantive policy standards and protections, which will become EU-derived domestic 

legislation under Clause 2. As the HLCC observed, while the status of such EU-derived 

subordinate legislation may be clear, “there is a question over whether that law is all embodied 

in the appropriate legislative form”.2 In addition, there is a further concern that Clause 2 of the 

Bill may act as a Henry VIII power by stealth when read in conjunction with other Brexit-related 

legislation, such as the Trade Bill and Sanctions Bill – because Clauses 2 and 14 include existing 

primary UK legislation that implements EU law within the category of ‘retained EU law’. A fuller 

discussion of these issues can be found in Expert Working Group Discussion Paper 1 and 

Discussion Paper 6. 

 

The position of the Government (set out by Solicitor General for England and Wales, Robert 

Buckland QC MP on day 2 of committee) is that legal status will be determined on a case-by-

case basis.3 The appropriateness of this approach was queried during an oral evidence session 

of the HLCC.4 Specifically, Lord Pannick pointed out that legal status is important “because the 

status that the retained law has will be relevant to whether you can challenge it if you are 

aggrieved by any of it”.5 In evidence to the Committee, the Solicitor General stated that Clause 

17 of the Bill can be relied upon if it is necessary to bring forth regulations “to clarify our 

approach with regard to the status of retained direct EU legislation.”6 This retrospective 

classification of retained EU law would occur using the negative procedure. Making 

determinations on a case-by-case basis would cause a great deal of legal uncertainty, 

particularly if there are no clear binding standards regarding how to make such determinations. 

There is concern, as Lord Pannick has put it, about a Minister having such a “fundamental” 

power.7 This level of uncertainty and Executive discretion to determine questions of law is 

problematic for the Rule of Law. During the evidence session, the Solicitor General indicated a 

willingness to “listen very carefully to potential alternatives by which we can achieve the [shared] 

goal [of] maximising legal certainty.”8 

 

A new clause (NC13) was tabled by Dominic Grieve MP at Commons Report Stage seeking to 

enhance legal certainty by assigning a default legal status to retained EU law based on its 

current status, allowing this to be changed by resolution of both Houses of Parliament. NC13 

was not moved to a vote. 

 

Questions to raise at Second Reading 
 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/constitutioncommittee/european-union-withdrawal-bill/written/69633.html
https://www.biicl.org/documents/1773_bingham_centre_eu_withdrawal_bill_-_discussion_document_-_09_10_2017_-_final.pdf?showdocument=1
https://www.biicl.org/documents/1844_bingham_centre_eu_withdrawal_bill_-_discussion_paper_-_19_12_2017_-_final.pdf?showdocument=1


3 
 

 What will the Government do to address the serious problems of legal uncertainty due 
to the failure of the Bill to assign a legal status to retained EU law, beyond the two 
circumstances addressed in Schedule 8?  

 Should ministers be given the important responsibility of determining legal status on a 
case-by-case basis, considering the fundamental nature of such a power? 

 

b. Interpretation of retained EU law and case law 

The Bill also presents problems for judicial interpretation, which are likely to give rise to legal 

uncertainty and could raise an obstacle to effective access to justice. Clause 6(2) of the Bill 

provides that UK courts and tribunals are not required to have regard to anything done on or 

after exit day by the EU or an EU entity, unless the court “considers it appropriate to do so.” UK 

courts have always had the discretion to consider foreign case law to assist in interpreting legal 

issues before them. However, it is not clear whether the Government intends Clause 6(2) to 

operate in this way, or whether “appropriate”, in this instance, means something different. 

Leaving the judiciary without clarity regarding their competence over retained EU law is a distinct 

rule of law problem that should be resolved. Lord Neuberger, the former President of the UK 

Supreme Court, has specifically asked for clarity on this subject.9 Without such guidance, judges 

may be left “stranded on the front line of a fierce political battle”.10 This issue  
 

In addition, during debate on day 1 of Commons Committee Stage, Sir Oliver Letwin MP noted 

the conflict between Clauses 5(2) and 6(3).11 Clause 5(2) retains the supremacy of EU law with 

respect to retained EU law and pre-exit UK law, so that in the event of a conflict between the 

two, retained EU law should prevail. Clause 6(3) asks the courts to interpret retained EU law in 

accordance with retained case law, and retained general principles, but Clause 6(4)(a) 

specifically provides that the Supreme Court is not bound by retained EU case law. Letwin posed 

a scenario where a lower court decides a case where the principles of Clause 6(3) apply and 

interprets the relevant retained EU law accordingly. Then the case goes to the Supreme Court, 

which has no guidance other than that it is not bound by EU law. Imagining that the Supreme 

Court reverses the lower court, if another similar case comes to the lower court, it is not clear 

whether it should again follow Clause 6(3) and apply CJEU case law despite a contrary Supreme 

Court decision, or whether it is bound to apply the Supreme Court decision and no longer have 

regard to Clause 6(3). 

 

Chris Leslie MP tabled an amendment during Commons Committee Stage that sought to ensure 

that Ministers would explain how Clause 6 was to operate during transition pending the full 

implementation of a withdrawal agreement, but it was defeated on division.12 In addition, the 

Solicitor General has indicated that “there is continuing engagement with the senior judiciary 

on this issue” and that he is open to different formulations.13 

 

During Commons Report Stage, there was much discussion surrounding the need for clarity in 

the interpretive principles of Clause 6 to enhance legal certainty.14 Members expressed a hope 

that the House of Lords would address this issue.15 

 

Questions to raise at Second Reading 
 
 Will the Government clarify the interpretive principles of Clause 6 so that courts and 

tribunals have clearer guidance from Parliament regarding the treatment of retained EU 
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case law by the Supreme Court and the High Court of Justiciary, to enhance legal 
certainty and individuals’ access to justice? 

 

c. Non-retention of the EU Charter of Fundamental Rights  

It is the Government’s position that “the Charter does not add anything substantive” to UK law, 

and that domestic law remedies will address any fundamental rights violations that may occur 

post-exit.16 There has been much criticism of the notion that domestic law will fill the gaps left 

by the Charter, and the Baroness Drake of the HLCC has expressed concern that “the removal 

of the Charter will result in the relevant rights being scattered across the domestic legislative 

landscape” and that “scattering equals diminution”.17 To support its claim that non-retention of 

the Charter will have no impact on the level of fundamental rights protection in the UK, the 

Government published on 5 December a ‘Right by Right Analysis’ of the Charter. Though the 

analysis is welcome, it is clear that non-retention of the Charter will leave significant gaps in the 

legal framework for the protection of fundamental rights in the UK, because the Charter 

includes rights that are not as explicitly articulated elsewhere in UK law, and is accompanied by 

more effective legal remedies.18 

 

The problematic nature of the non-retention of the Charter in Clause 5(4) was raised during 

debate in the House of Commons by a number of MPs who noted that, while the general spirit 

of the Bill is to ensure continuity, the Charter has been singled out for different treatment. In 

addition, the Bill’s retention of only certain general principles of EU law exacerbates the problem 

of non-retention of the Charter: although the general principles of EU law include ‘fundamental 

rights’, the EU Court of Justice (CJEU) has not yet considered each right in the Charter 

individually. Hence because Schedule 1, paragraph 2 only retains general principles that have 

been expressly given that status by the CJEU before exit day, not all EU fundamental rights will 

be covered. This leaves a likely gap in rights protection post-exit.19 Even rights that have the 

status of general principles are unlikely to provide the same protection as the Charter “because 

they are vague and likely to cover only the most fundamental rights”.20 More detail on the 

problems surrounding non-retention of the Charter can be found in Expert Working Group 

Discussion Paper 3. 

 

The Government agreed to an amendment (now reflected in the Bill in Schedule 7, paragraph 

22(3)) requiring Ministers to make a statement regarding the impact of regulations made under 

Clauses 7, 8 or 9 on equalities legislation. However, the Government does not seem open to 

retention of the Charter as a whole. 

 

At Commons Report Stage, several amendments seeking to retain the Charter and/or its 

substantive protections were discussed, one of which was negatived on division.21 Some MPs 

expressed a desire for the House of Lords to consider this issue and improve the Bill.22 Though 

the Solicitor General defended the Government’s position on non-retention, he stated that “[t]he 

Government remain open and we are listening to all views on how we can get this right.”23 

 

Questions to raise at Second Reading 
 
 Will non-retention of the Charter of Fundamental Rights result in a landscape of rights 

that is scattered and incoherent and, as a result, less effective in terms of fundamental 
rights protection at the domestic level? 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/664891/05122017_Charter_Analysis_FINAL_VERSION.pdf
https://www.biicl.org/documents/1796_bingham_centre_eu_withdrawal_bill_-_discussion_document_-_13_11_2017_-_final_web.pdf?showdocument=1
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 Why has the Charter been singled out for non-retention in view of its value in the 
interpretation of retained EU law and case law? 

 

2. Access to Justice and Legal Challenges Post-Exit 

Access to justice is a central and necessary part of the Rule of Law. It includes the right to 

effective legal remedies for breaches of rights and principles that are recognised by law. It gives 

people the opportunity to exercise their legal rights and make their concerns heard. In 

particular, the ability to challenge the actions of the state before a court of law is fundamental 

to the Rule of Law because it emphasises the notion that everyone, including the government, 

is subject to the law and it promotes accountability of the state.  

 

The Bill has several implications for access to justice. First, Schedule 1, paragraph 1(1) removes 

the right to challenge the validity of retained EU law on or after exit day. Second, Schedule 1, 

paragraphs 2 and 3 exclude general principles of EU law that have not been recognised as 

such by the CJEU in a case prior to exit day, and exclude legal actions post-exit based on 

alleged failures to comply with general principles of EU law. Finally, Schedule 1, paragraph 4 

eliminates individuals’ ability to obtain damages against the state for failure to implement EU 

directives (i.e. “Francovich damages”).24 These issues were considered more fully in Expert 

Working Group Discussion Paper 1 and Discussion Paper 6, as well as the Group’s Briefing for 

MPs for Report Stage. In addition, it should be emphasised that non-retention of the Charter of 

Fundamental Rights poses significant obstacles to effective access to justice for those whose 

fundamental rights have been breached. 

 

During Commons Committee Stage, the Minister, Dominic Raab, offered assurances that 

“individuals will not lose their ability to vindicate their rights in court after exit”.25 However, 

several concerns were raised during debate on day 1, particularly relating to these provisions 

and their impact on the principle of legitimate expectations.26 For example, amendments laid 

by Mary Creagh MP aimed at permitting post-exit Francovich claims were defeated. In response, 

the Solicitor General acknowledged the importance of legitimate expectations and agreed to 

consider whether these concerns could be addressed at least transitionally by regulations, rather 

than in the Bill.27  

 

Another Commons Committee Stage amendment by Dominic Grieve MP would have left out 

paragraphs 1 to 3 of Schedule 1 so that challenges to retained EU law on the basis of a breach 

of general principles of EU law could be brought. The Solicitor General undertook to bring 

forward amendments that would clarify paragraph 3, but the Government has not yet done 

so.28 

 

The Secretary of State for Exiting the European Union, David Davis, tabled relevant amendments 

at Commons Report Stage. The effect of the Government amendments was to alter Schedule 8 

to permit post-exit legal challenges based on general principles of EU law relating to events 

arising before exit day, but only if the challenge is filed within three months of exit day and does 

not relate to the “disapplication or quashing of an Act of Parliament or the common law or 

anything related to them” (words from accompanying explanatory note). In debate at Commons 

Report Stage, the amendments were criticised as not “going anything like far enough”.29 Hence, 

there was hope that that House of Lords would “look at the amendments that the Government 

have tabled and understand [the Government’s] spirit…but perhaps decide that it might be 

https://www.biicl.org/documents/1773_bingham_centre_eu_withdrawal_bill_-_discussion_document_-_09_10_2017_-_final.pdf?showdocument=1
https://www.biicl.org/documents/1844_bingham_centre_eu_withdrawal_bill_-_discussion_paper_-_19_12_2017_-_final.pdf?showdocument=1
https://www.biicl.org/documents/1846_bingham_centre_ucl_-_mp_briefing_report_stage_16-17_january_-_final.pdf?showdocument=1
https://www.biicl.org/documents/1846_bingham_centre_ucl_-_mp_briefing_report_stage_16-17_january_-_final.pdf?showdocument=1
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capable of a little bit of development. Or indeed…come up with an alternative…”.30 Others 

questioned why the Government amendments included the three-month time limit for filing 

actions, and criticised the exclusion of Francovich damages.31 

 

Questions to raise at Second Reading 
 
 Does the Bill’s failure to retain individuals' ability to access justice for breaches of EU law 

arising pre-exit present an unfair obstacle to access to justice and ignore the principle of 
legitimate expectations? 

 While the Government amendments regarding general principles are welcome,  

o does the three-month extension of time for filing actions, post-exit go far 
enough; and 

o why has a similar effort not been made with regard to rights of action based 
on Francovich damages? 

 

3. Legality and Limitations on Executive Powers 

a. Delegated powers  

The Bill’s provisions on delegated powers in Clauses 7-9 and 17 raise concerns regarding three 

components of the Rule of Law. First, legality requires the objectives, content and scope of 

delegated powers to be defined explicitly in a legislative act.32 Second, legal certainty requires 

all legislation (including delegated legislation) to be accessible, its effects foreseeable and its 

content stable, so that any changes are preceded by a ‘fair warning’.33 Third, the Rule of Law 

seeks to prevent the abuse of power by ensuring that there are clear restrictions on discretionary 

powers set down in law and mechanisms to ‘prevent, correct and sanction the abuse of 

discretionary powers’.34 With these principles as background, there are two main concerns: (1) 

the scope of the delegated powers in the Bill, and (2) powers of sub-delegation.  

 

It has been generally recognised that Brexit will require the granting of relatively wide delegated 

powers, as the HLCC acknowledged in its March 2017 report.35 Therefore, the focus of this 

Briefing Note is on the scope of the delegated powers in the Bill rather than their existence. 

From a Rule of Law perspective, the scope of the delegated powers is important for several 

reasons. For example, it will determine how much law-making is done in this way, and the 

nature of the legal uncertainty or problems of legality or abuse of powers that could arise. From 

the perspective of Parliament, the scope of powers will determine how much law-making power 

can be exercised by the Executive as opposed to Parliament. 

 

The scope of the delegated powers included in the Bill has already been examined by several 

parliamentary committees. For example, the House of Lords Delegated Powers and Regulatory 

Reform Committee (HLDPRRC) published an initial report on the Bill in September, commenting 

that it contains “wider Henry VIII powers than we have ever seen”.36 The HLDPRRC expressed 

significant concerns about the Bill and is expected to report again at about the time of the Bill’s 

Second Reading in the Lords. The broad scope of the Bill’s delegated powers has also been 

criticised by the HLCC, which like the HLDPRRC, is due to report again on the Bill near the 

Second Reading.37 These issues were explored more fully by the Expert Working Group in 

Discussion Paper 5 and a related Briefing for Members of Parliament. 

https://www.biicl.org/documents/1806_bingham_centre_eu_withdrawal_bill_-_discussion_paper_-_27_11_2017_-_final.pdf?showdocument=1
https://www.biicl.org/documents/1819_bingham_centre_ucl_-_mp_briefing_note_com_stage_12-13_dec_-_final.pdf?showdocument=1
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Specifically, concerns have been raised because the powers in Clause 7 are triggered when a 

Minister considers it “appropriate” to “prevent, remedy or mitigate” a “failure of retained EU 

law to operate effectively” or “any other deficiency in retained EU law”, and this failure or 

deficiency is “arising from the withdrawal of the United Kingdom from the EU”. When the Bill 

was first published, the HLCC38 and HLDPRRC39 expressed apprehension concerning its lack of 

definitions for “failure to operate effectively” and “deficiency” and the risk that the powers could 

be abused. This concern was shared by a number of MPs who tabled Committee Stage 

amendments seeking to narrow the scope of such powers.  

 

The Government tabled amendments at Commons Report Stage attempting to address some 

of this criticism. First, amendment 14 made the deficiencies in Clause 7(2) a closed list by 

removing “include (but are not limited to)”. However, amendment 15 provided that anything 

that falls into a similar category as expressed in 7(2) will also be considered a deficiency for 

purposes of Clause 7, and gave ministers the power to add other types of deficiency by 

regulation. Both amendments were agreed without a vote. The explanatory note to the 

Government amendments said that the amendment 15 power is to be “read in light of 

amendment 14, which restricts the types of things that can be deficiencies for the purposes of 

Clause 7”, but the Bill text does not reflect this additional limitation. Moreover, it is not clear 

that changes to the meaning of “deficiency”, which are of considerable importance since they 

affect the scope of executive powers, is an appropriate subject for delegated legislation. Though 

Amendment 14 attempted to limit executive powers under Clause 7, Amendment 15 ensured 

that the new Clause 7(3) maintains the open-ended nature of these powers. Legal certainty 

could be enhanced either by omitting the new Clause 7(3) entirely, or by removing/constraining 

the executive power to define new forms of “deficiency”. 

 

There has also been disagreement about whether replacing “appropriate” in Clause 7(1) with 

“necessary” would provide more objectivity and certainty. This is the recommendation of both 

the HLCC40 and the HLDPRRC.41 Joanna Cherry MP (SNP) tabled a series of amendments at 

Commons Report Stage, which would have changed “appropriate” to “necessary” in each of 

Clauses 7-9 and 17. The Opposition tabled an amendment which would have left out 

subsections (1) to (6) of Clause 7 and inserted new provisions to ensure that the Clause 7 powers 

would only be used insofar as necessary for the purposes of the Bill, and to preserve rights and 

protections. The Opposition’s amendment was negatived on Division. At Commons Report 

Stage, though Members of Parliament welcomed Government amendments 14 and 15, 

concern was expressed that “the correcting powers” of Clause 7 are “still too potent and too 

widely drawn”.42 It was also felt that Clause 7 would need further attention in the House of 

Lords.43 

 

Similar powers to make “appropriate” legal changes are given in Clause 8 to remedy or prevent 

a breach of the UK’s international obligations, Clause 9 to implement a withdrawal agreement, 

and Clause 17(1), to make legal changes “in consequence of this Act”. The same Rule of Law 

concerns are raised by these broad powers. In addition, some specific concerns have been 

raised in relation to individual powers. For example, Clause 9 has a sweeping reach that would 

allow Ministers to amend any Act of Parliament passed before the session in which the 

Withdrawal Act is passed, including the Withdrawal Act itself, a fact that was confirmed by Steve 

Baker MP in evidence before the HLCC.44 An opposition amendment to remove the ability to 

amend the Withdrawal Act itself by delegated legislation was negatived on division during 

Commons Committee Stage. The HLDPRRC has described this as an “inappropriate delegation 
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of power”45 because, for example, it gives Ministers the power to remove or modify the 

safeguards that currently apply to delegated powers under the Bill. Finally, the HLDPRRC has 

argued that the power to make consequential provision under Clause 17(1) should not apply 

to modifying retained EU law. To allow it to do so would duplicate the power in Clause 7, 

without being subject to the safeguard of the two-year limitation period in that Clause.46 

 

In addition to the above, the main delegated powers in the Bill would allow Ministers to confer 

legislative power on public authorities (existing or newly created).47 This is known as sub-

delegation. Sub-delegated powers enable the recipient to make what is known as “tertiary 

legislation” (in contrast to secondary legislation made by the person or body to whom power is 

delegated by an Act of Parliament). This is of concern because tertiary legislation need not be 

by statutory instrument and could therefore bypass publication and laying requirements, 

consequently making it more difficult for parliamentarians and others to scrutinise. The 

HLDPRRC has expressed concern over the sub-delegation of legislative powers in the Bill, noting 

that even the wide powers in the European Communities Act 1972 do not permit such 

delegation.48 

 

The scope of these sub-delegated powers raises Rule of Law concerns Rule of Law because, 

under the Bill, ministers would be able to sub-delegate as much power as they are given 

themselves, but the recipients of sub-delegated powers might include public authorities which 

are not accountable to Parliament. The Government has indicated that it does plan to sub-

delegate powers to independent bodies such as regulators, but only “where existing 

constitutional arrangements mean that it is more appropriate for the power to be exercised 

independent of political control”.49 However, the Bill does not reflect this, and future 

governments could take a different approach.  

 

Questions to raise at Second Reading 
 
 Does the power to set out new “deficiencies”, as provided in Clause 7(3), undermine the 

restrictions on the power in Clause 7(2)? In what circumstances is it envisaged these 
powers will be used. 

 Do Ministers intend to place further restrictions on the extent of delegation in the Bill (for 
example substituting ‘appropriate’ with ‘necessary’ in key places), particularly as this has 
been recommended by the HLDPRRC? 

 Why is it necessary to sub-delegate legislative powers in the Bill?  

 Should any sub-delegation be restricted to non-legislative powers? 

 Why does the Bill not subject tertiary legislation to the same publication and 
parliamentary scrutiny requirements as will apply to secondary legislation? 

b. Parliamentary scrutiny of statutory instruments and the role of the House of 

Lords 

The HLCC, HLDPRRC and the House of Commons Procedure Committee (HCPC) have made 

recommendations for improving the Bill’s provisions regarding delegated powers, including 

recommendations relating to the parliamentary scrutiny of delegated legislation under the Bill. 

From a Rule of Law perspective, the need for such scrutiny is heightened when, as in this case, 

https://publications.parliament.uk/pa/ld201719/ldselect/ldconst/19/19.pdf
https://publications.parliament.uk/pa/ld201719/ldselect/lddelreg/22/22.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmproced/386/386.pdf
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delegated powers are broadly defined and difficult for courts to review. Even on issues which 

courts are capable of resolving via judicial review, cases may take time to be resolved, especially 

if cases are appealed, and this route may therefore involve prolonged periods of legal 

uncertainty. 

 

Amendments from Chair of the HCPC, Charles Walker MP, were agreed during Commons 

Committee Stage, with Government support. These are now reflected in Schedule 7 of the Bill. 

The central amendment agreed to establishment of a ‘sifting committee’ which could 

recommend that, when the Government uses powers in the Bill to lay regulations under the 

negative procedure, the affirmative procedure should instead apply. This is a welcome change, 

but some key concerns remain: 

 

 First, the powers of the sifting committee fall well short of those proposed in expert briefing 
by the Hansard Society, as reflected in Dominic Grieve’s committee stage Amendment 3.50 
Notably the power to recommend is relatively weak, as there is no requirement on the 
government to accept this recommendation. 
 

 Second, as presently drafted this scrutiny mechanism applies only to the House of 

Commons, rather than to Parliament as a whole, yet it is the House of Lords where the 

closest scrutiny of delegated powers currently takes place. In evidence to the HLCC ministers 

offered assurances that “Certainly we want to ensure that both Houses have an equal 

scrutiny role” and “we want to make sure that the Lords has a comparable role in relation 

to SIs under this Bill”.51 The House of Lords will want to ensure that ministers are held to 

these assurances. 

A number of additional concerns with the proposed scrutiny procedure, such as the way it 

restricts ministers’ power to delay scrutiny in cases of urgency and the lack of a conditional 

amendment power, have been addressed by the Hansard Society in an new expert briefing, 

which is available here. 

Parliamentary scrutiny was not the focus of discussions during Commons Report Stage, apart 

from the Secretary of State for Exiting the European Union reiterating the Government’s support 

of the Charles Walker amendments. 

 

Questions to raise at Second Reading 
 
 Can ministers assure members that the Lords will play an equal role in sifting, as 

promised by the Leader of the House of Lords to the Constitution Committee on 13 
December, and that this will be written into the Bill? Does the Government intend to bring 
forward amendments to achieve this? 

 If the new sifting committee recommends that a regulation under the bill be upgraded 
from negative to affirmative, will the Government undertake to accept such 
recommendations?  

 Will the Government consider adding to the Bill a conditional amendment power, or a 
requirement for ministers formally to respond to a committee's expressed concerns or 
proposed amendments? 

https://assets.contentful.com/xkbace0jm9pp/3LeMZztWXuKugIAcAkESWG/343a1b1e0376ca6420b9384cf8faf722/EU_W_B_Briefing_FINAL.pdf
https://assets.contentful.com/xkbace0jm9pp/3LeMZztWXuKugIAcAkESWG/343a1b1e0376ca6420b9384cf8faf722/EU_W_B_Briefing_FINAL.pdf
https://www.hansardsociety.org.uk/blog/scrutiny-of-sis-further-amendments-are-needed-to-eu-withdrawal-bill
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 Will the Government introduce safeguards to ensure that the urgency procedures are not 
abused by permitting regulations to escape appropriate scrutiny in some cases? 

 

c. Devolution 

In a constitution where legislative power is divided between the national parliament and 

devolved parliaments, uncertainty about the division of legislative power undermines 

foreseeability and predictability about the overall legal framework and is therefore inimical to 

the Rule of Law. As explained in detail in Expert Working Group Discussion Paper 2 and related 

Briefing for MPs, Clause 11 is a provision of this constitutional nature because it re-defines the 

scope of devolved legislative competence after Brexit. The effect of Clause 11 is that areas of 

legislative competence that are returning from the EU go to Westminster, not the devolved 

parliaments, unless the UK Government agrees that legislative competence in particular areas 

can be released because UK-wide frameworks are not required. 

 

The scope of the devolved parliaments’ power to make law after Brexit depends on the meaning 

of ‘retained EU law’ which, as indicated in our first briefing for parliamentarians, is very unclear. 

There is therefore a very real concern that the meaning of ‘retained EU law’ will lead to legal 

disputes between Westminster and the devolved authorities.52 Because of the lack of clarity 

around the content of retained EU law, this constraint has been described by the HLDPRRC as 

a “moving target”.53 This gives rise to problems of legal uncertainty, most notably in relation to 

the distinction between EU-derived domestic legislation which may be amended, and other 

kinds of retained EU law which may not. 

 

The extent to which UK-wide common frameworks will be required is not clear and will depend 

very heavily on the withdrawal agreement. Where it is agreed that a common approach is 

necessary, Clause 11 of the Bill provides that an Order in Council by the UK Government may 

release matters back to devolved authorities. The use of Orders in Council (i.e. a form of 

delegated legislation) to make such significant constitutional changes has also attracted 

criticism. For example, the HLDPRRC has said it is “unacceptable” that such a procedure applies 

to “an issue as important as this”.54 The Committee concluded that a Bill, subject to full 

parliamentary scrutiny, should instead be required for revisions to constitutional settlements.55  

 

In addition, the fact that a UK authority has been given the power to make the determination 

of which powers should be repatriated has been criticised,56 as has the Bill’s apparent return to 

a conferred powers model of devolution. This was described by the House of Commons Public 

Administration and Constitutional Affairs Committee (HCPACAC) as “constitutionally 

insensitive”.57  

 

The Explanatory Notes indicate that the arrangements under Clause 11 are intended to be 

“transitional…while decisions are taken on where common policy approaches are or are not 

needed.”58 But this appears nowhere on the face of the Bill, an omission which the HLDPRRC 

has cited as problematic.59  

 

Finally, Clause 10 and Schedule 2 of the Bill provide the devolved authorities with delegated 

powers to deal with deficiencies arising from withdrawal, to comply with international 

obligations and to implement the withdrawal agreement. These are described as powers 

“corresponding” to those given to UK ministers by Clauses 7 to 9 of the Bill. However, there are 

https://www.biicl.org/documents/1785_bingham_centre_eu_withdrawal_bill_-_discussion_paper_-_30_10_2017_-_final.pdf?showdocument=1
https://www.biicl.org/documents/1809_bingham_centre_ucl_-_mp_briefing_note_com_stage_4_and_6_dec_final.pdf?showdocument=1
https://www.biicl.org/documents/1795_bingham_centre_ucl_-_mp_briefing_note_com_stage_14-15_nov_-_final.pdf?showdocument=1
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more constraints on the delegated powers given to the devolved authorities than there are on 

the corresponding powers given to UK ministers, and the powers are not all to be exercised by 

the devolved authorities acting alone – either requiring consent, consultation or joint action with 

a UK Minister. 

 

Devolution provisions were debated during days 4 and 5 of Commons Committee Stage. 

Clause 11 was heavily criticised as being a “power grab” that is “not fit for purpose”.60 The lead 

amendment (NC64) was tabled by the Opposition, and sought to establish new procedures for 

the creation of UK-wide frameworks for retained EU law based on a collaborative model. This 

was negatived on division. An additional Opposition amendment (no. 42) that would have 

removed restrictions on the legislative powers of devolved nations was also negatived on 

division. 

 

The Government committed to amend Clause 11 at Commons Report Stage during debate on 

Committee day 6, but did not do so. This was met with much disappointment.61 MPs expressed 

confidence that the House of Lords would “look carefully at the detailed concerns that were 

raised in Committee, at statements from the Scottish and Welsh Governments about the 

deficiencies in the Bill as it stands, and at the Government’s failure to address the issues, even 

in the limited set of amendments that they have tabled for consideration on Report”62 and that 

the “necessary amendments” would be made.63 The Minister, David Lidington, rejected all 

Opposition amendments and indicated that the Government would bring forth a number of 

amendments in the House of Lords.64 

 

Questions to raise at Second Reading 
 
 Does the release procedure via Order in Council under Clause 11 represent the de facto 

introduction of a conferred powers approach, and, if so, what does that mean for clarity 
and consistency of the law in light of pre-existing reserved powers arrangements? 

 Why is the release procedure in Clause 11 to be conducted via delegated powers and 
not primary legislation, as has previously been suggested by the HLDPRRC? 

1 ‘European Union (Withdrawal) Bill: interim report’, 3rd Report of Session 2017-19, HL Paper 19, para 
29, available at: https://publications.parliament.uk/pa/ld201719/ldselect/ldconst/19/19.pdf and  
House of Lords Select Committee on the Constitution, uncorrected oral evidence: European Union 
(Withdrawal) Bill (13/12/2017), Lord Pannick, Q47. 
2 Constitution Committee, 9th Report of Session 2016–17: The ‘Great Repeal Bill’ and delegated powers 
(7 March 2017), paragraph 57. 
3 European Union (Withdrawal) Bill, Hansard, Vol 631, 15 November 2017, column 416. 
4 House of Lords Select Committee on the Constitution, uncorrected oral evidence: European Union 
(Withdrawal) Bill (13/12/2017), Lord Pannick, Q47. 
5 House of Lords Select Committee on the Constitution, uncorrected oral evidence: European Union 
(Withdrawal) Bill (13/12/2017), Lord Pannick, Q47. 
6 House of Lords Select Committee on the Constitution, uncorrected oral evidence: European Union 
(Withdrawal) Bill (13/12/2017), Solicitor General Robert Buckland QC MP, Q47. 
7 House of Lords Select Committee on the Constitution, uncorrected oral evidence: European Union 
(Withdrawal) Bill (13/12/2017), Lord Pannick, Q47. 
8 House of Lords Select Committee on the Constitution, uncorrected oral evidence: European Union 
(Withdrawal) Bill (13/12/2017), Robert Buckland QC MP, Q47. 
9 C. Coleman, ‘UK judges need clarity after Brexit – Lord Neuberger’ (BBC, 8 August 2017), available 
at: http://www.bbc.co.uk/news/uk-40855526.  
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Expert Working Group on the EU (Withdrawal) Bill and the Rule of Law 

The Expert Working Group exists to identify the most pressing rule of law problems with the Bill and inform debate on the Bill from 

that perspective. The Group is coordinated by the Bingham Centre for the Rule of Law, with additional support from the UCL 

Constitution Unit.  

 

Chair: The Rt Hon Dominic Grieve QC MP (former Conservative Attorney General) 

Members: 

 David Anderson QC (Visiting Professor in EU Law at King's College, London; former Independent Reviewer of Terrorism 

Legislation) 

 Professor Catherine Barnard (Professor of EU Law, University of Cambridge) 
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London) 
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 Paul Hardy (DLA Piper; former Legal Adviser to the House of Commons European Scrutiny Committee and the House of 

Lords EU Committee) 

 Swee Leng Harris (Co-ordinator, APPG on the Rule of Law) 

 Jo Hickman (Director, Public Law Project) 

 Murray Hunt (Director, Bingham Centre for the Rule of Law; former Legal Adviser to the Joint Committee on Human Rights) 

 Sir Paul Jenkins KCB QC (Hon) (former Head of the Government Legal Service) 

 The Rt Hon Lord Judge (former Lord Chief Justice) 

 Sir Stephen Laws KCB QC (former First Parliamentary Counsel) 

 Lord Lisvane KCB DL (former Clerk of the House of Commons) 

 Amy Mount (Head of Greener UK Unit at Green Alliance) 

 Professor John McEldowney (Professor of Law, University of Warwick) 

 Lord Norton of Louth (Professor of Government, Hull University; former Chair of House of Lords Constitution Committee) 

 Professor Dawn Oliver (Professor of Constitutional Law, UCL) 

 Professor Rick Rawlings (Professor of Public Law, UCL; former Legal Adviser to the House of Lords Constitution Committee) 

 Alexandra Runswick (Director, Unlock Democracy) 

 Professor Meg Russell (Director, Constitution Unit, UCL) 
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Throughout the passage of the Bill we will be publishing briefings and other papers on our website: 

https://binghamcentre.biicl.org/withdrawalbillworkinggroup. 

If you would like to be added to the mailing list to receive such briefings directly, please contact Justine Stefanelli at 

j.stefanelli@binghamcentre.biicl.org.   
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